REVI SED, June 17, 1998

IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40376

CERTAI N UNDERWRI TERS AT LLOYD S LONDON, Who are Members of
Ll oyd’ s Syndi cat es Nunbered 658, 483, 741, 687, 79, 872, 535,
552, 123, 114, 741, 209, 1023, 309, 872 and 500; | NDEMNI TY
MARI NE ASSURANCE CO LTD; ZURICH RE UK LTD.; OCEAN MARI NE
| NSURANCE CO LTD; COMVERCI AL UNI ON ASSURANCE; THE TOKI O MARI NE
& FI RE; PHOENI X ASSURANCE PLC LSA; NORTHERN ASSURANCE COVPANY
LI M TED, GAN M NSTER | NSURANCE COVPANY, LI M TED, TERRA NOVA
| NSURANCE COWPANY LTD; PHOENI X ASSURANCE PUBLIC LI M TED;
CORNHI LL I NSURANCE PLC, THE YORKSH RE | NSURANCE COVPANY,
LI M TED; SKANDI A MARI NE | NSURANCE COMPANY (UK); SCOTTI SH LI ON
| NSURANCE COMPANY, LIMTED, HANSA RE & MARI NE | NSURANCE
COVPANY (UK) LI M TED, THREADNEEDLE | NSURANCE COVPANY, LI M TED,
SPHERE DRAKE | NSURANCE; DAl - TOKOYO | NSURANCE COVPANY;
COVPAGNI E D ASSURANCEY MARTI MES; AERI ENNES & TERRESTRES
( CAMAT) ; AMERI CAS | NSURANCE COWMPANY; HANSA RE- MARI NE; ANGLO
AVERI CAN | NSURANCE COWPANY, GAN FRANCE; PHOENI X 09/01/75;
TERRA NOVA; CAMAT 1992; CORNHILL D A/C, SKANDI A MARI NE;
| NDEMNI TY MARI NE; YORKSHIRE L A/C, ZURI CH RE; OCEAN MARI NE;
PHOENI X LSA A/ C, NORTHERN MARI NE; LONDON & EDI NBURGH, GAN
M NSTER; GERNERALI; SPHERE DRAKE NO. 1; SCOTTI SH LI ON,

Pl aintiffs-Appellees
Cr oss- Appel | ant s,

ver sus
ORYX ENERGY COWVPANY,

Def endant - Appel | ant
Cr oss- Appel | ee.

*x * * % *
ORYX ENERGY COMPANY,
Plaintiff-Counterclaim
Def endant - Appel | ant
Cr oss- Appel | ee,

ver sus



LLOYD S OF LONDON, Certain Underwiters who are nenbers of
Ll oyd’ s Syndi cates Nunbered 658, 483, 741, 687, 79, 872, 535,
552, 123, 114, 741, 209, 1023, 309, 872 and 500,

Def endant s- Count er cl ai m
Pl aintiffs-Appellees
Cr oss- Appel | ant s,

| NDEWMNI TY MARI NE ASSURANCE CO LTD; ZURICH RE WK LTD;, OCEAN
MARI NE | NSURANCE CO LTD, COVMERCI AL UNI ON ASSURANCE; THE TOKI O
MARI NE & FI RE; PHOENI X ASSURANCE PLC LSA; NORTHERN ASSURANCE
COMPANY LI M TED, GAN M NSTER | NSURANCE COMPANY, LI M TED; TERRA
NOVA | NSURANCE COVPANY LTD;, PHOEN X ASSURANCE PUBLI C LI M TED;

CORNHI LL I NSURANCE PLC, THE YORKSH RE | NSURANCE COVPANY,

LI M TED; SKANDI A MARI NE | NSURANCE COVPANY (UK); SCOTTI SH LI ON
| NSURANCE COWVPANY, LIMTED, HANSA RE & MARI NE | NSURANCE
COVPANY (UK) LI M TED, THREADNEEDLE | NSURANCE CO, LTD, SPHERE
DRAKE | NSURANCE;, DAI-TOKYO | NSURANCE COMPANY; COVPAGN E
D ASSURANCEY MARTI MES; AERIENNES & TERRESTRES ( CAMAT);

AMERI CAS | NSURANCE COWVPANY; HANSA RE- MARI NE; ANGLO AMERI CAN
| NSURANCE COWPANY; GAN FRANCE; PHOENI X 09/ 01/75; TERRA NOVA,

CAVAT 1992; CORNHI LL D A/ C; SKANDI A MARI NE; | NDEWNI TY MARI NE;

YORKSH RE L A/C, ZURICH RE; OCEAN MARI NE; PHOEN X LSA A/ C

NORTHERN MARI NE; LONDON & EDI NBURGH, GAN M NSSTER;, GERNERALI ;

SPHERE DRAKE NO. 1; SCOTITI SH LI ON,

Def endant s- Appel | ees
Cross Appel | ant s.

Appeals fromthe United States District Court for
the Southern District of Texas

May 26, 1998

Bef ore REAVLEY, DeMOSS and PARKER, Circuit Judges.

REAVLEY, Circuit Judge:

The district court has held that a Texas statute limting the

indemmification of a negligent indemitee limts the liability

I nsurance coverage obtained by the indemitor for the indemitee.

We di sagree and reverse the judgnent.

BACKGROUND



Mallard Bay Drilling, Inc. (Mallard), owner of a drilling
platformoff the Texas coast, contracted with O yx Energy Conpany
(Oryx) for work on a well. The contract provided for Mallard’ s
indemmity of any liability suffered by Oyx, and it also required
Mallard to obtain liability insurance for Oyx. Mllard did
obtain coverage of Oyx by LlIoyds of London (Underwiters). An
enpl oyee of Mallard was seriously injured while working on the
pl atform and sued Oryx for negligence. That case was settled
with Underwiters contributing $11, 050, 000 but asserting that
coverage above $500, 000 was barred by the Texas Anti-Indemity
Act (the Act) which prevents enforcenent of m neral agreenents
providing for indemification of negligent indemitees as agai nst
the public policy.? Underwriters sued Oryx for reinbursenent and
Oryx sued Underwiters for a declaration that Underwiters owed
full coverage. That is the dispositive issue in this appeal.

As an initial view of the controversy, we would not expect
i nsurance covering an insured for liability due to his negligence
to violate a state |l aw or policy, regardl ess of which party pays
the premum Two questions, however, nust be answered: First, do
the ternms of Underwiters’ policy Ilimt coverage, and Second, do
the provisions of the Texas statute reach the coverage of the

i ndemmi tee when the indemitor is required to obtain the

ITEX. GV. PraC. & REM CoDE § 127.001 et seq. (West 1997).
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i nsurance by a contract that al so i nposes an unenforceabl e

i ndermi ty upon the indemitor??

DI SCUSSI ON
Ternms of Underwriters’ Policy
Oyx is an “Assured” under the policy and thereby insured to
the full policy limt for personal injury clains. Severa

provisions so state. Definition 1(d) of Section Il of the policy

2Oryx continues to argue on appeal that because they never
consented to Underwiters’ condition of reserving their right to
di spute coverage, Underwiters are now estopped from argui ng any
cover age defenses or have wai ved any such defenses. W agree with
the district court that Underwiters are not estopped from
asserting coverage defenses. Ovyx did not show all three el enent
necessary to establish wai ver or estoppel. Pennsylvania Nat’'| Mut.
Case. Ins. Co. v. Kitty Hawk Airways, Inc., 964 F.2d 478, 481 (5th
Cr. 1992); Texas Farners Ins. Co. v. MCuire, 744 S.W2d 601, 603
n.1 (Tex. 1988). The record evidence shows that Underwiters knew
of facts and circunstances indicating non-coverage by January 26,
1995. Nonet hel ess, Underwiters never fully assunmed Oryx’'s defense
prior toissuing its reservation of rights letter. The policy did
not require Underwiters to assume Oyx’'s defense, and the letter
from Robert Killeen to Oyx’s first counsel clearly stated that
Kill een was the counsel for Mallard Bay Drilling and that it was
Mal | ard who had agreed to defend and i ndemify Oyx. Underwiters
did send to Oyx a reservation of rights letter dated February 23,
1996 that fully and unanbi guously inforned Oyx of Underwiters’
position, and was specifically witten to show Underwiters’ intent
to prevent a later claimby Oyx that coverage defenses not raised
in the reservation of rights letter were either waived or that
Underwiters were otherw se estopped fromasserting them Unless
Oryx can denonstrate that they suffered a “clear and unm st akabl e”
harmfromUnderwiters’ actions, Underwiters will not be estopped
from raising coverage defenses. State Farm Lloyds, Inc. .
Wllianms, 791 S.W2d 542, 553 (Tex. App. —bBallas 1990) reh’ g deni ed,;
Pennsyl vania Nat., 964 F.2d at 482 (finding insurer not estopped
from raising coverage defenses even though nore than one year
passed since insurer assuned and continued the insured’ s defense
before issuing its reservation of rights letter). Considering Oryx
bel i eved that $26, 000, 000 was a fair amount to pay Mdte in view of
the nature, extent and severity of his injuries, Oyx cannot now
successfully argue that it was harned by the $12,000, 000
settl enent.



provides that an “Assured” is “any additional Assured (not being
t he Nanmed Assured under this Policy) included in the Underlying
| nsurances, subject to the provisions in Condition B; but not for
br oader coverage than is available to such an additional Assured
under any underlying insurances set out in attached schedule.”?
Oyx is an “additional assured” pursuant to the Declarations and
Ceneral Conditions portion of the policy. It provides:

It is understood and agreed that any . . . corporation

and/or entity for whomor with the Assured nay be

operating is hereby naned as additional assured when

required.
The policy was required by the agreenent between Mallard and
Oryx. Under the terns of that agreenent the parties nutually
agreed that all indemity obligations and/or liabilities assuned
by the parties would be without Ilimt and without regard to
causes or negligence of any of the parties. The agreenent
further provides that Mallard shall carry

at its own expense and with deductibles for its sole

account, the insurance coverage set forth in Schedule E

.. Any failure by [Mallard] to obtain and

mai ntain such coverages shall constitute a breach

hereof and [Mallard] shall be solely responsible for

any |l oss suffered as a result of such deficiency in

coverage. . . . It is expressly understood and agreed

that the coverage required represent Conpany’s m ni mum

requi renents and are not to be construed to void or

limt Mallard’ s indemity obligations as contained in

this [Agreenent] (except to the extent that the |aws of
the state or states where the Wirk is to be perforned

Condition B dictates only that in the event additiona
assureds are added to the coverage, Underwiters wll be pronptly
informed and are entitled to charge an appropriate additional
prem um Despite Underwiters’ suggestion to the contrary,
Condition B is specific to Section Il of the policy and does not
need to be linked to any other policy section.
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requi re that the anmounts of such insurance coverages
and/or indemity obligations are limted).

Schedul e E, incorporated into the insurance provision,
specifically states that:

[t] he policy (or policies) of insurance obtained by

[ Mal | ard], except Worker’s Conpensation, and Protection

and Indemity shall provide that [Oyx] . . . are

additional insured for all coverages, to the extent of

the indemmity provided by Mallard under this Contract.

The district court focused on the italicized | anguage and
concluded that Oryx need be insured only to the extent of
Mal | ard’ s unenforceabl e i ndemmity obligation; the Texas Anti -

I ndermmity Act renders indemmity obligation itself invalid as
agai nst public policy; and because Oyx is an additional assured
only to the extent of an unenforceable indemity provided by
Mal | ard, Underwiters’ insurance obligation is |limted under the
Act. We disagree.

The “extent” of the indemity is “wthout limt”“on account
of bodily injury” arising in favor of Mallard s enpl oyee. The
obligation of Mallard is to insure Oyx to that extent. There is
no justification for an argunent that Texas courts would engraft
alimt on coverage to match the Texas | aw defense as if the suit

were only to enforce the indemity itself.

The Texas Anti-lIndemity Act
The Texas Anti-lIndemity Act provides that an agreenent
pertaining to an oil or gas well is void if it purports to

indemmify a party against liability caused by the indemitee’s



sol e or concurrent negligence and arising from personal injury,
death or property damage.*

The Act was enacted in 1973 in response to a perceived
inequity in the oil and gas industry.®> The Texas | egislature
concluded that big oil conpanies and oil well operators
mai nt ai ned an unfair bargaining position allowing themto enter
into “hold harm ess” drilling and service contracts with snal
contractors.® Such agreenents would require the contractors to
indemmify the oil conpanies and operators agai nst | osses caused
by their own negligent acts.’” The Act nenorialized the
| egi slature’ s conclusion that such agreenents placed an undue
financial burden on the smaller contractors with | ess bargaini ng
power than the operators with whomthey had negotiated.® The
Act’s purview, however, is not restricted to agreenents between
| arge oil conpanies and small contractors, but extends to all oil
and gas parties who enter into agreenents seeking i ndemification

agai nst its own negligence.?®

‘See Tex. QV. Prac. & REM CobE ANN. § 127. 003 (West 1997).

SGetty Q| Co. v. Insurance Co. of North Anerica, 845 S. W 2d
794, 803 (Tex. 1992).

6 d.

1d.

8 d.

°See id; see also Geene’s Pressure Testing & Rentals, Inc. v.
Flournoy Drilling Co., 113 F.3d 47 (5th Cr. 1997); Canpbell v.
Sonat O fshore Drilling, Inc., 979 F.2d 1115 (5th Gr. 1992)

Ar kwri ght - Boston Mg. Mut. Ins. Co. v. Aries Marine Corp., 932 F. 2d
442 (5th Cr. 1991).



In 1989, w thout changing the basic purpose of the Act, the
Texas |l egislature anended it, and thereby expanded the Act by
broadeni ng the definition of “well or mne service” and the
nunmber of exclusions under the Act.!® Prior to the 1989
anendnents, the Act equally treated all oilfield related
i ndemmi fication agreenents, generally prohibiting those that
purported to indemify an indemitee for its own negligent acts,
but with the exception of allow ng such agreenents if the
indemmitor agreed in witing that its obligation would be
supported by insurance, the anpbunt required not to exceed a sum
t hat equal ed $300, 000. % The 1989 anendnents heral ded t he nost
extensive additions to the Act and by § 127.005 provided for
exceptions for indemity provisions that are supported by
liability insurance.

The district court concluded that the Texas | egislature
intended § 127.005 to enconpass the entire field of insurance
coverage where the parties also contract for indemity
obligations. Section 127.005, however, does not apply to this
case. The difference between Oyx’s claimas an insured and a
claimrelating to 8 127.005 (i.e., a claimby an indemitee

agai nst an insurer of the indemmitor) is displayed by a case

Opatrick H Martin & J. Lanier Yeates, Louisiana & Texas Ol
and Gas Law. An Overview of the Differences, 52 LA L. ReEv. 769
853-54 (1992).

1See id; Canpbell, 979 F.2d at 1126.
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Underwiters m stakenly contend supports them G eene’s Pressure
Testing & Rentals, Inc. v. Flournoy Drilling Co.?'?

Greene did not sue as an insured but sued the operator, and
the insurer of the operator, contending that § 127.005 of the Act
lifted the indemity proscription. At issue was the insurance
coverage of the indemitor, not the indemitee. The contract
bet ween G eene and the operator did not require the contractor to
obtain coverage for G eene but only obligated the parties to
support the indemity agreenent with available liability
i nsurance. The Greene case and § 127.005 have no application to
t he case before us.

Moreover, the Suprene Court of Texas in Getty G| v.
| nsurance Co. of North Anerica, ! rejected Underwiters’ position
that the Act necessarily bars insurance coverage for the
indemmitee. In that case, as in our case, CGetty Gl sued an
i nsurance conpany on grounds of a contract provision requiring NL
I ndustries to purchase liability insurance for Getty Q1.

Judgnent had been rendered against Getty Gl on the ground that
the insurance requirenment was facially invalid because it nade NL
I ndustries indemify Getty G| for Getty GQl’'s own negligence,

whi ch was forbidden by the Act. The Texas Suprene Court

reversed, saying the Act applied only to indemity agreenents and
that 8§ 127.005 does not purport to regul ate any agreenents for

t he purchase of insurance unless the insurance is only to support

12113 F.3d 47 (5th Gr. 1997).
13Getty O | Co., 845 S.W2d at 805.
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the performance of the indemity. Further, “the additional
i nsured provision, which does not support an indemity agreenent,
is not prohibited by the | anguage of the [Act].”!

As the CGetty G| court remarked, insurance is neant to
protect the contractors fromlarge and uncertain liabilities. By
payi ng premuns, Mllard and Oyx essentially shifted the risk of
loss to Underwriters. Mllard and Oyx intended to and did enter
into a contract in which all insurance coverage carried by
Mal |l ard was to extend to and protect Oryx. The policy itself
clearly contenpl ates that the nunber of additional assureds may
i ncrease and required increased prem uns for coverage precisely
for such situations. Underwiters should pay as directed under

t he policy.

Ri ght to Rei nbursenent for Punitive Damages

While Underwiters are not entitled to reinbursenent for
funds paid in the Mote settlenent to cover the personal injuries,
they are entitled to rei nbursenent for funds paid to cover
punitive damages that are excluded from coverage under the
policy. The policy expressly excludes liability for “fines,
penal ties, punitive or exenplary damages, including treble
damages or any ot her damages resulting fromnultiplication of
conpensatory damages.” Underwiters have no liability for that

part of the settlenent paid to settle Oryx’s punitive damage

¥ld. at 804.
10



exposure. The parties have raised a genuine issue of materi al

fact regarding the anobunt attributable to punitive danmages.

Concl usi on

For the foregoing reasons, we REVERSE the judgnment and
remand the case for further proceedings in accord with this
opi ni on.

Rever sed and Remanded.
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