REVI SED, JANUARY 30, 2001
IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-40429

JANE DOE, JUNE DOE, JANET DOE
AND JILL DCE, By their next friends,
SUSAN DOE, MARY DCE AND LI SA DCE
Pl aintiffs-Appellants,

ver sus

BEAUMONT | NDEPENDENT SCHOCL
DI STRI CT,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Texas

January 26, 2001

Before KING Chief Judge, and POLITZ, JOLLY, H G3E NBOTHAM DAVI S,
JONES, SM TH, WENER, BARKSDALE, EMLIO M GARZA, DeM3SS,
BENAVI DES, STEWART, PARKER and DENNI'S, Circuit Judges.

PATRICK E. H Gd NBOTHAM Circuit Judge:

Today we consider a challenge to the Beaunont | ndependent
School District’s “Clergy in the Schools” program which enlists
various clerical volunteers to counsel groups of students regarding
secul ar topics. W granted en banc review after a panel of this

court, reversing the district court, held that the student

plaintiffs had standing and that the program violated the



Establ i shnent C ause of the First Amendnent. We agree that the
plaintiffs have denonstrated standing sufficient to wthstand
summary | udgnent. However, perhaps because the parties did not
squarely engage each other on the nerits, they have produced an
uncertain record burdened with genuine issues of material fact,
i ncluding the place of the clergy programin the District’s |arger
overal |l volunteer program?! W therefore REVERSE, and REMAND to
the district court.

The ultimate question in this Establishnent C ause case is
equality of treatnent: whether the school board preferred religion
over non-religion. It follows, at trial, that the district court
must not confine its analysis to only “Clergy in the Schools.”
Rat her, the court can and should exam ne the targeted programin
its full context, viewing it as it actually operates in its
setting, including other prograns simlar in purpose and function.
If the set of prograns together conprise a nosaic that is neutra
wth regards to religion, then the Establishnment C ause is not
of fended. The program s m ssion and neans pose questions of fact,
subsidiary to the ultimate question of whether the school district
has inpermssibly preferred religion over non-religion, which
preclude the grant of sunmmary judgnent. Al though we reverse the

grant of summary judgnent and remand for trial, we discuss the

We refer to Judge Wener’'s opinion concurring in part and
dissenting in part as the principal dissent because it expresses
the view of the | argest nunber of dissenting judges.
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record both to |ocate the genuine issues of material fact and to
provi de guidance to the district court, rem nding that standing
must be denonstrated at all stages, including trial.
I

The plan presents a novel configuration of Establishnment
Cl ause issues. In 1996, the Beaunont |ndependent School District
instituted a volunteer programinits elenentary and m ddl e school s
called “Clergy in the Schools.” The District solicited volunteers
fromarea clergy of all local faiths, the mgjority of which are
Protestant Christian. Participants conducted group counseling on
secul ar issues including race, divorce, peer pressure, discipline,
and drugs. The progranis stated goals were to provide (1)
meani ngf ul di al ogue between the cl ergy and students regardi ng civic
values and norality; (2) a safe school atnosphere; and (3)
vol unt eer opportunities.

Well aware that it was wal king a | egal high wire, the District
t ook several steps to avoid constitutional concerns regarding the
content of the counseling sessions. It schooled the clergy
regarding |l egal strictures, instructing themnot to wear clerical
garb, identify their religious affiliations, engage in religious
di scussions, or quote the Bible. Requests for prayer were to be

deflected to outside of the school. The District also prohibited



di scussions regardi ng sex or abortion. School officials attended
the nmeetings along with the clergy and students.?

Participation by students in the program was voluntary,
al t hough no parental consent was required. Students who w shed to
participate could do so, but participation was also solicited on a
random basi s. The record is unclear regarding that m x. The
record is al so unclear as to the nunbers of students participating:
at the progranis inception, it was to involve one or two visits to
each school per year with about 35 students per session.

The plaintiffs presented several facts in support of their
claimthat the program sought to create a stronger school -church
bond. Superintendent Carrol Thomas, who initiated the program at
one tine advocated a need for prayer in schools. At the first
training session for the program the PTA president distributed a
leafl et entitled, “Reasons for a Church-School Alliance.” After
the filing of the Does’ Conplaint, the District sent a letter to
the volunteers clarifying that the goals expressed in the |eaflet

were not part of the program One volunteer quoted the Bible at a

counsel i ng sessi on. In response, the District prepared a “Fact
2The  pri nci pal dissent’s recitations regarding these
admnistrative matters are contrary to the record. The record

reflects that the school selects student participants for sone of
its prograns (for exanple, the fraternity programparticipants are
recommended by teachers) and conducts sone prograns in small groups
(the Junior League’'s activities, for exanple, may involve whole
cl assroons or smaller groups, depending on the teacher’s w shes).
According to the District’s volunteer coordinator, every program
i nvol ves oversi ght by school officials.
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Sheet” for the volunteers reciting the secular nature of the
program Qutside of the school, the clergy prayed together before
the counseling sessions, and Superintendent Thonmas asked themto
preach about substance abuse in their worship services and to help
prepare students for the Texas standardi zed exam nati ons.

The record reflects a nunber of volunteer opportunities for
adults, which are admnistered through its “School Vol unteer
Program” Those prograns include a sorority which conducts fairs
and a child safety program several corporate vol unteer prograns;
senior citizen volunteering, sone of which includes nentoring; and
DARE, an anti-drug programinvolving police officers. There are
al so volunteer prograns involving nentoring funded by sources
outside the Beaunont public schools. From the record it 1is
difficult to decide as a matter of | aw whet her these opportunities
provide services to the students that are conparable to the
counseling and nentoring featured in the clergy program

Before the District initiated the program one of the parent
plaintiffs read about the programin the newspaper. She requested
that the District integrate professionals from secul ar counseling
professions into the program After the District refused her
request, she and the other Doe plaintiffs brought suit to enjoin
the programfromgoing forward. They alleged that it violated the
Est abl i shnent C ause of the First Amendnent as well as the Texas
Constitution. The district court denied a tenporary restraining
order. Later, on cross-notions for summary judgnent, the district
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court granted summary judgnent to the District, holding that the
plaintiffs | acked standi ng and, alternatively, that the programdid
not violate the Establishnment C ause. The Doe plaintiffs appeal ed
to a panel of this court, which reversed the district court. The
District then sought en banc review, which we granted.
I

Article I'll of the U.S. Constitution requires that a litigant
have standi ng to i nvoke the power of a federal court. The focus of
standing is on the parties’ right to have the court decide the

nerits of the dispute.® To denobnstrate standing, the plaintiff

must show an “injury in fact,” a requirenent assuring that the
court wll not “pass upon . . . abstract, intellectual problens,
but w | adj udi cate concrete, living contest]s] bet ween

adversaries.”® The injury alleged nust be actual or inmnent and
not abstract, conjectural, or hypothetical.?®

By insisting that a plaintiff have a personal stake - an
i ndividuated interest rather than an interest in good governnent
shared by all citizens — Article IlIl avoids enlisting federal
courts in policy exercises about howthe governnent operates. This

i nsistence vindicates principles of separation of powers and

3See Warth v. Seldin, 422 U S. 490, 498 (1975).

‘See Federal Election Conmin v. Akins, 524 U S. 11, 20 (1998)
(internal quotations omtted).

See Friends of the Earth, Inc. v. Laidlaw Envtl. Serv’s,
Inc., 120 S. C. 693, 704 (2000).
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federalismby closing the doors to those who woul d only entreat the
court to superintend the | egal conpliance of the other branches and

the states. For exanple, in Valley Forge Christian College, the

plaintiffs learned of the federal governnent’s conveyance of
property to a religious institution in another state. Those
plaintiffs had no relationship to the governnent action at issue
other than an interest in seeing the law enforced.® They had
suffered no injury fromany unconstitutional acts not suffered by
all citizens.

At the sane tinme, the fact that many persons suffer an injury
does not nmean that no person has suffered the requisite injury.”’
Plaintiffs have standing to assert, for exanple, that their use or
enjoynent of a public facility is inpaired by an alleged viol ation
of the Establishnment d ause.?

Such a claimof standing is even stronger when the plaintiffs
are students and parents of students attending public schools.
Students and their parents enjoy a cluster of rights vis-a-vis

their schools - a relationship which renoves themfromthe sphere

Valley Forge Christian College v. Anericans United for
Separation of Church and State, Inc., 454 U S. 464, 485-86 (1982).

‘'See Akins, 118 S. . at 1786.

8See Foremmster v. City of St. Georqge, 882 F.2d 1485, 1490-91
(10th Cr. 1989); Hawey v. Cty of develand, 773 F.2d 736, 740
(6th Cir. 1985).




of “concerned bystanders.”® The Suprene Court has recogni zed t hat
students have a judicially cognizable interest in a right to
receive an education in aracially integrated school . Simlarly,
the Court has repeatedly stated the right of children and their
parents to receive public education that is conpliant with the
First Amendnent’s Establishnent C ause.'' This is not to suggest
that children and their parents need not have an individuated
injury. Rather, the point is that they have often been found to
have suffered an injury, albeit along with many ot her students and
parents.

In this case, the question of standing was initially framed by
the District’s contention that the option not to participate inthe
programdeprives the Does of a cognizable injury. |In response, the
panel opinion concluded that the threat of exposure to random
sumons to the programwas a sufficient injury. W need not return
to that joust: standing may be supported by nore direct reasons.
O course, the parties cannot confine our inquiry into standing to

the initial field of engagenent. W nust satisfy ourselves of our

°See Bell v. Little Axe Indep. Sch. Dist. No. 70, 766 F.2d
1391, 1398 (10th G r. 1985) (holding that parents have standing to
allege that the state acts unconstitutionally to establish a
religious preference).

0See Allen v. Wight, 468 U S. 737, 756 (1984).

11See School Dist. of Abington Township v. Schenpp, 374 U.S.
203, 224 n.9 (1963); People ex rel. McCollumv. Board of Educ., 333
U S. 203, 206 (1948).




own and the district court’s jurisdiction, even if the parties are
prepared to concede standing. *?

The District’s characterization of standing fails to grasp the
full harmof which the plaintiffs conplain. The Does have asked
that this effort to enrich the curriculumbe nodified so that they
may participate. Thereis little doubt that limting access to the
full curriculumoffered by the school would injure these students. 3

In sum there is standing beyond the Does’ status as students
or parents of students at the school.! Qpportunities for
counsel i ng and nentoring services are a needed and val ued conponent

of public education. The District supported this nentoring program

12See Bender v. WIlliansport Area Sch. Dist., 475 U. S. 534, 541
(1986) .

3\W¢ are persuaded that pleading and proof of the Does’
standing were offered. The District initially noved to dism ss for
| acking of standing as a Rule 12(b)(6) notion. That notion was

still pending when the District noved for summary judgnent. The
district court by separate order decided that the filing of the
motion for summary judgnent nooted the Rule 12 notion. The

question of standing was then joined in the summary judgnent
motion. The Does replied to the notion for summary judgnent by
attachi ng subm ssi ons nade at an earlier hearing on application for
a tenporary restraining order, including a transcript of the oral
testi nony of one parent and three affidavits of others. As we read
the affidavits, the parents sought the benefits of a quality
program and believed there were no other prograns offering
conparable nentoring opportunities. W need not inpose that
contention on them at trial, the individuals can state their own
testinony and, in proving their standing, quell disagreenent over
the readi ng of the summary judgnent record.

1Cf. Doe v. Duncanville Indep. Sch. Dist., 70 F.3d 402, 408
(5th Gr. 1995) (student had no standing to protest the G deons
|l eaving Bibles on a table in a foyer in a building housing | ower
grades than the plaintiff’s grade, a buil di ng which she never woul d
have entered).




wth its noney and resources. At bottom the claimis that the
programunconstitutionally prefers religionover non-religion, that
the students cannot participate in the school’s offered program
W t hout taking part in an unconstitutional practice. |If found at
trial, this works a deprivation of a student’s right not to be
excluded from the benefits of a school-financed educational
offering — a concrete, judicially cognizable injury.
1]

In evaluating the nerits of the Doe plaintiffs’ Establishnent
Clause claim?®® we consider their allegations in light of three
lines of analysis developed by the Suprene Court. First, the

three-part inquiry of Lenmon v. Kurtzman asks (1) whether the

purpose of the practice is not secular; (2) whether the programs
primary effect advances or inhibits religion; and (3) whether the
program fosters an excessive governnent entanglenment wth
religion.'® The second test, the “coercion” test, neasures whether
the governnent has directed a formal religious exercise in such a
way as to oblige the participation of objectors.! The final test,
the “endorsenent” test, prohibits the governnent fromconveyi ng or

attenpting to convey a nessage that religionis preferred over non-

As the district court made no determnation as to plaintiffs’
clains that the Programviol ated the Texas Constitution, we do not
do so here.

%403 U. S. 602, 612-13 (1971).

"See Lee v. Wisman, 505 U. S. 577, 586 (1992).
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religion.® W wll apply the latter two tests to the programs

effects, rather than its purpose or structure, thus focusing on the

plaintiffs’ strongest contention that the programis non-neutral.
A

Under Lenon, we first analyze whether the Cergy in the
School s program had a secul ar purpose.?® Courts nornmally defer to
a governnent’s statenent of secular purpose. That purpose,
however, nust be sincere and not a sham ?°

The District’s stated purposes of the program — to provide
di al ogue between the cl ergy and students regardi ng civic val ues and
morality, a safe school atnosphere, and vol unteer opportunities —
are secul ar goal s. It is permssible for a school to pronote
di scussions on norality, safety, and volunteering from the
comunity. That these goals may overlap with sone religious views
is of no nonent.?!

The Does suggest that the stated purposes are a sham pointing
to Superintendent Thomas’'s statenent that prayer is needed in
schools; the church-school alliance leaflet distributed to the
vol unteers; the District’s encouragenent of volunteers to provide

counseling and tutoring in their churches; the prayers conducted by

8See County of Allegheny v. ACLU, 492 U.S. 573, 592-93 (1989).

1See Edwards v. Aguillard, 482 U S. 578, 585 (1987); Lenon,
403 U. S. at 612.

20Edwar ds, 482 U.S. at 586-87.
2l1See Bowen v. Kendrick, 487 U. S. 589, 612-13 (1988).
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the volunteers at their pre-counseling neetings; and the Bible
quot ati on used by one of the volunteers at a student session.

W are not persuaded that these indicia are sufficient to
denonstrate as a matter of |aw that the purpose of the Programwas
not secular. Superintendent Thomas's requests regarding tutoring
and prayer at church, as well as the volunteers’ prayers before
nmeetings, were not part of the program and the sunmary judgnent
record indicates no hidden purpose in conducting it. The record
does denonstrate that follow ng the two violations of the program s
stated goal — the PTA president’s distribution of the information
sheet and the Bible quotation used by one of the volunteers - the
District sent out literature to the volunteers clarifying the
secul ar purposes of the program

In reaching its conclusion that the program exhibited an
i nperm ssi ble purpose, the principal dissent relies on several
statenents it clains were nade in dissemnated *“panphlets,”
“Iinformational materials,” and “publicity.” Again, the principal
di ssent’s ent husi asmruns ahead of the record. The quoted | anguage
regardi ng “doing the right thing” and the benefits of vol unteering
for the clergy in their vocations conmes froma docunent entitled
“Meeting wth Mnisters,” an agenda sheet for the programs
orientation. There is no evidence in the record that this sheet
was even distributed. The statenents contained in the agenda sheet
were |listed not under the “Goal s” headi ng of the agenda, but under
“Expect[at]ions.” More inportantly, they were cited not as

12



pur poses, but as indications of what the clergy could expect from
participation. ?? The princi pal dissent’s finding of an
i nper m ssi bl e purpose cannot be nade as a matter of law, if at all.
There is no inpermssible purpose in pointing out to potential
vol unteers the benefits they can expect or in rel ati ng how val uabl e
their participation wll be. Few woul d deny the difficulty of
recruiting volunteers for schools.

The principal dissent is left with citing the exclusivity of
the clergy program as expressing an inpermssible purpose.
Unsatisfied with testinony that the District’s volunteer prograns
are routinely grouped around a vocational, corporate, or social
affiliation, and that the clergy were tapped because of their
collective experience with listening to problens and talking to
groups, the principal dissent pieces together a quotation fromJoy
Janes, the District’s volunteer coordinator, and interprets it to
mean that the District believes clergy have unique substantive
experience in the field of norals. Janes, however, specifically
denied that the purpose of separation was to convey any specia
message “that only clergy can convey.” Moreover, the District’s
encour agenent of people fromall walks of life to participate in
various other nentoring prograns rebuts the dissent’s conjecture.

We cannot find here as a matter of |aw that the stated purposes of

2The other listed “expect[at]ions” were norning neetings
visits to different schools in different nonths, and a tinetable
for participation.
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the program were not perm ssible or pretextual. Thus, we cannot

find as a matter of |aw that the programran afoul of the purpose

prong of Lenon. W |leave this issue for trial. The parties may

adduce such evi dence as they can bearing on the question of whet her
the stated purposes were pretext.
B

The second prong of Lenpbn exam nes whether the program at

i ssue has the primary effect of advancing or inhibiting religion.?

The Court has identified several types of inpermssible effects.

Two are relevant here. First, we ask whether the program wl|l

cause state-sponsored inculcation of religious beliefs.?* In the

context of this program this inquiry dovetails with the coercion

test of Lee v. Wi sman, asking whether the District has directed a
religious activity in such a way as to conpel participation.?
These i nperm ssible effects turn on whether the Programencourages
religious indoctrination or involves religious services.

The Suprenme Court has assuned that a religious organization
may be unable to foll owthe secul ar gui delines of a programonly if
the organi zation is “pervasively sectarian.”? An interfaith group

of clergy in the progranis setting is not “pervasively sectarian.”

#See Lenon, 403 U. S. at 612.
24See Agostini v. Felton, 521 U S. 203, 223 (1997).

2°See Lee, 505 U.S. at 586.
2%6See Bowen, 487 U.S. at 612.
14



The volunteers are working in a secular setting wth other
vol unteers who subscribe to different faiths. Thus, we presune
that the volunteers wll conply with the programs secular
gui del i nes. The plaintiffs’ only evidence to the contrary, the
Bi bl e quot ati on by one volunteer, is not sufficient to denonstrate
st at e- sponsored i ncul cati on.

Simlarly, because the counseling does not constitute a
religious exercise, the Programdoes not violate the coercion test.
We cannot inply fromthe presence of a mnister that the nessage
cannot be secul ar — a cormonsense observation that is also the | aw
If noreligious activity is at issue, any specul ation as to whet her
students mght feel pressured to participate is irrelevant. e
conclude that the summary judgnent record does not support a
conclusion that the programviol ates the coercion test.

We turn to the second group of inpermssible effects: the core
question of non-neutrality. The Court has required that a
gover nnent allocate benefits anobng secular and religious
organi zations in a neutral manner.? A non-neutral program is
i nperm ssible because it could convey the nessage that the

religion-oriented recipients are uniquely qualified to carry out

2’See Mtchell v. Helns, 120 S.C. 2530, 2541 (2000)
(plurality) (“[We have consistently turned to the principle of
neutrality.”); Rosenberger v. Rector & Visitors of the Univ. of
Va., 515 U S 819, 842 (1995 (discussing religion-neutral
criteria); Bowen, 487 U.S. at 605.
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those services.?® Put another way, it is inpermssible for the
governnent to “endorse” religion by conveying a nessage that
religion is preferred over non-religion.?

Apart from the principal dissent’s disagreenent with the
majority’s reading of the record,® the central disagreenent anpng
the three opinions today is how we should neasure the
constitutional significance of a program whose potential non-
neutrality or endorsenent stens only fromits synbolic affiliation.
Thi s IS not a case i nvol vi ng devot i onal activities,
prosel yti zation, or benefits toreligion. W are presented with a
synbol i sm case, but a unique version of one: one whose synbolism

draws not froma visual synbol, as in Allegheny v. ACLU, but from

a governnent-sponsored activity.
This difference presents sone analytical difficulty, which
bot h di ssents — whil e reachi ng opposed results — sumarily di sm ss.

Judge Jones woul d excl ude the synbolic inport of a group of clergy

28See Bowen, 487 U.S. at 604-05 (permtting aid distributed
neutrally anong secular and religious organizations and not
suggesting superiority of religious groups).

29GSee Al |l egheny, 492 U.S. at 593.

%st andi ng al one, that disagreenent would warrant a remand —
not, as the dissent urges, summary judgnent in favor of the Does.
The dissent argues that all reasonable inferences should be
construed in favor of the Does, but that rule extends only to
reviewing the summary judgnent in favor of the District, not to
reversing and granting summary judgnent to the Does.
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fromthe Establishnent Clause anal ysis altogether.3 The principa
di ssent seizes upon the notion that “each decisional elenent” nust
be scrutinized for constitutional failing but never bothers to
anal yze what constitutes such a decisional elenent.

A governnent - sponsored activity such as a volunteer program
may i ndi cate non-neutrality or endorsenent. The key questionisin
what context we assess that activity — by a narrow exam nation of
each i ndi vi dual extracurricul ar program or fromthe perspective of
the District’s entire nmenu of volunteer nentoring and counseling
pr ogr ans. The Suprene Court has allowed clerical figures to
performsecul ar duties as |long as the governnent neutrally all owed
t hose duties to be perforned by secul ar or religious figures.3® The
District argues that it all ows and sponsors nentoring opportunities
for both religious and secul ar figures.

The principal dissent would have us |ook only at the clergy
programin answering the question of neutrality. W are assessing
a school’s volunteer program however, not analyzing a statutory
schene. Wiile a statute addressing a particular matter is
presumably the | egi sl ature’ s conprehensi ve treatnent of that topic,

the District’s volunteer prograns seem to be nore pieceneal and

3'\We are wunsure of what rule Judge Jones’ dissent would
advance. At parts, it seens to contend that the program was
perm ssi bl e regardl ess of the context in which it was offered. At
others, it appears to accept that the progranmis | egality hinges on
the presence of other volunteer prograns.

32See Bowen, 487 U.S. at 613; Roener v. Board of Public Wrks,
426 U. S. 736, 745-46 (1976).
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organi zed around groups of volunteers. For exanple, the DARE
program is organized around the participation of I|ocal police
officers, not as the District’s last word on the prevention of
subst ance abuse. Thus, the District’s grouping of clergy does not
appear to be a limt wupon nentoring or counseling volunteer
opportunities of other groups. Looking at the District’s policies
inlight of its entire volunteer program we cannot say as a matter
of law that the programis not neutral with respect to religion.

This record, developed as it was on |imted sumary
proceedi ngs, |acks sufficient detail regarding the overall set of
vol unt eer prograns operated by the District to sustain a summary
judgnent in either direction. W therefore |eave this issue for
trial and instruct the district court to consider the entire set of
vol unt eer prograns operated by the District — including, but not
limted to the “Clergy in the Schools” program— in answering the
question of whether the District preferred religion over
nonrel i gi on.

The endorsenent anal ysis under Allegheny, which begins with
the el enent that carries religious synbolism also requires us to
exam ne the volunteer program as a whol e. In a visual display,
every elenment carries with it conplete synbolic content. The
el enents are prototypical synbols, conveyi ng a whol e nessage within
a single visual marker. 1In our case, an individual clergy nenber,
wearing no vestnents and untitled, is not a synbol. Instead, the
nmost basic synbolic elenent in our case is the clergy’ s presence as

18



a counseling group. W agree with the Does that the presence of a
group of clergy participating in a programcalled “Cergy in the
School s” carries sone synbolic weight. Even if the clergy do not
wear their clerical vestnents, the programsuggests that they have
been chosen as a group because of a perceived expertise in the
fields of civic values and norals.

Again, we |look at that synbol not in a vacuum however, but
withinits relevant context. |In A legheny, the Court did not focus
on a governnent’s decision to display a Chanukah nenorah in
i solation, but consideredit wthin the context of the governnent’s
i nclusion of other elenents including a Christmas tree and a sign
saluting liberty.?33 The Court determined that the particular
setting “negated” any nessage of endorsenent of religion.3

C

The Lenpn test’s third prong bars excessive entangl enent. 3
Adm ni strative cooperation alone does not constitute such a
violation. Only prograns that require “pervasive nonitoring” run

afoul of the Establishnent C ause.®® The Court has held that to

3A | egheny, 492 U.S. at 598-600, 614-18.

41 d. at 595. As Justice O Connor points out in her
concurrence in Al legheny, the setting does not neutralize the
object’s religious significance; rather, it “changes what viewers
may fairly understand to be the purpose of the display.” 1d. at

635 (O Connor, J., concurring) (citations omtted).
3%°See Lenon, 403 U. S. at 612-13.
3¢See Agostini, 521 U S. at 232-34.
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require fromreligious officials the performance of adm nistrative
duties consistent with and not nore onerous than those required
from non-religious officials in analogous prograns does not
constitute excessive entangl enent.?

In Agostini V. Fel t on, the Court found no excessive

ent angl enent where a school district sending public school teachers
to parochial schools under Title | provided training regarding the
secul ar nature of the program required the renoval of religious
synbol s fromprivate school classroons, and made unannounced visits
to classroons about once a nonth.*® The program here is very
simlar tothe controls in Agostini interns of training and vi sual
synbol s. The nonitoring requirenent could be characterized as
“pervasi ve” because an adm ni strator attends every session, rather
than attendi ng sporadically. Because the District nonitors all of
its volunteer progranms, however, that supervision inposes no uni que
adm ni strative burdens. That the D strict sent a miling
soliciting the clergy volunteers appears to have been a functi on of
having no existing wunbrella organization rather than an
admnistrative need occasioned by the volunteers’ religious
pr of essi ons. In the absence of a need for the District to
undertake neasures it does not follow with respect to other

progranms, we find no excessive entangl enent.

3’See Roener, 426 U.S. at 764.

38Agostini, 117 S. Ct.
20



|V

Est abl i shnent C ause anal ysis requires that we be sensitive to
t he context and circunstances attendi ng each case.®* |f the clergy
programis fairly viewed, on a fully devel oped record, as part of
a larger framework of secul ar nentoring and counsel i ng prograns, it
has not run afoul of the Establishnment C ause. Here, the very
sinplicity of mxing the clergy with others occasi ons the need for
a fact finder’'s settlement of the reasons for the District’s
rejection of that solution. The record evidence |eaves us with a
blurred picture of the District’s volunteer programas a whole. It
is unclear whether the nentoring in other progranms is narrow in
scope, or whether it reaches to a neaningful degree the broader
counsel i ng enphasi zed in the clergy program This question is not
properly answered by nerely considering the nanes of ot her prograns
or the groups invited to participate. Wen an athlete cones, for
exanple, to speak to students about athletic achievenent, that
di scussion can be thin or thick. It can be a sinple discussion of
W nni ng techni ques for a specific sport, or it can enphasi ze | arger
themes of teamwork, self-discipline, goal setting, truth telling,
giving, relationships, and hard work; val ues the “clergy” nmust al so
t each. Their very kindred nature would belie a preference for
religion over nonreligion — unless the district effectively took

the tack that only preachers can teach this subject.

3See Al | egheny, 492 U. S. at 636-37 (O Connor, J., concurring).
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We cannot conclude as a matter of lawthat there is an absence
of genuine issues of material fact so as to sustain a grant of
summary judgnent for either party on the question of whether the
District is preferring religion over non-religion. The district
court may find that only the clergy are invited to inbue these
val ues, that other prograns differ in both m ssion and neans, or it
may find that other professions simlarly engage the students,
t hrough the unique lens of their respective professions by active
ment ori ng through the powerful presence of lives well |ived. That
the perspectives of the different prograns differ is not a
touchstone of invalidity. To the contrary, the District urges that
it seeks the differing perspectives upon common val ues and civic
virtues — a quest that wll produce different |ooks for the
conponents of a |arger program A trial nust sort out these
assertions of fact.

\Y

Facts decide cases at every level and of all types. That a
case or controversy has no disputed questions of fact does not
undercut this statement. Nor is there sone exception for cases of
public interest or for cases perceived by sone neasure to be nore
i nportant than others. No nenber of this Court woul d openly deci de
questions of |aw that were not before the Court as part of a case
or controversy. This does not nean that it does not happen;
W thout a sound resolution of fact, this “case or controversy”
remai ns undefined, leaving its opinions to read |ike essays or
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editorials about schools and religion. The dry |legal observation
that an opinion fails to accept genuine issues of material fact
conceal s its profound consequences. Facts and their resolutionlie
too close to the heart of the judicial function to treat them as
little nore than pieces of an erector set - available for use in a
writer’s envisioned design.

This | eaves bench and bar to puzzle over what we have held
today. It is difficult because the opinions either soar past the
record or delve into its neager content for any inference, not
unl i ke an advocate preparing a closing argunent. Nonethel ess, the
princi pal dissent and this opinion share inportant comon ground.
We agree that the summary judgnent nust be reversed and the case
remanded for trial, although the principal dissent would go
further, reversing and rendering judgnent.

W agree that the ultimate question is whether the school
district inperm ssibly preferred religion over non-religion. This
agreenent reflects our overarching agreenent that the school
district owes a duty to be evenhanded in its policies toward
religion and non-religion, a duty of equality. Relatedly, we agree
that context is critical in assessing neutrality. W agree with
the principal dissent’s observation that, “had the school district
offered and factually supported a legitinate alternative
explanation for its clergy only recruitnent policy, it would have
created a genuine issue of mterial fact, mking a remand
necessary.” At the sane tine, this statenent franmes the difference
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bet ween our view and that of the dissenting opinion. W say the
record does provide that context, and the principal dissent says it
does not.

The principal dissent nmakes our point that this case nust be
tried. Each of its argunents rest on a starting prem se of the
facts. For exanple, in assessing whether the programhas a secul ar
pur pose, the principal dissent determ nes the question of fact on
appeal finding that there is no such fit. It then lays its accent
upon the failure of the district to include other professionals in
the single programit would examne. |In short, virtually all of
the flaws with the programfound by the principal dissent flowfrom
its wllingness to accept as fact with no trial that this was a
single stand-al one programwith no relevant kinship to the other
progranms. Wth respect, asserting that the other prograns are not
rel evant begs the basic fact question of the fit of the clergy
program into the larger schenme of providing outside nentoring
opportunities.

We reverse the grant of sunmmary judgnent and remand to the
Chief Judge of the Eastern District of Texas for further
proceedi ngs, including trial if necessary.

REVERSED AND REMANDED

ENDRECORD
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E. GRADY JOLLY, Gircuit Judge, joined by JONES, SM TH, BARKSDALE
EMLIOM GARZA %° and DeMOSS, Circuit Judges, dissenting on the
gquestion of standing:

Article Il of the Constitution requires a plaintiff to have
standing to litigate; absent standing, we have no constitutional
authority to consider the controversy. Here, the sol e conponent of
standing at issue is that of “injury in fact.” The record
denonstrates the follow ng indisputable facts: (1) the conplaint
contains no allegation of an injury; (2) the plaintiffs’ response
to BISDs notion to dismss for lack of standing contains no
allegation of an injury; (3) the summary judgnent record contains
no evidence of an injury; and (4) the plaintiffs failed to
articulate any argunent to the district court that they have
suffered an injury. Yet, mndful of these facts, a mgjority of the
menbers of this court are wlling to confer standing on the Does
despite the Suprene Court’s clear command in Lujan:

The party invoking federal jurisdiction bears the burden

of establishing [the elenents of standing]. Since they

are not nere pleading requirenents but rather an

i ndi spensabl e part of the plaintiff’s case, each el enent

must be supported in the sane way as any other matter on

which the plaintiff bears the burden of proof, i.e., with

the manner and degree of evidence required at the

successive stages of the litigation. . . . |In response

to a summary judgnent notion, however, the plaintiff can

no |l onger rest on such ‘nere allegations,’ but nust ‘set
forth” by affidavit or other evidence ‘specific facts,

40Judge Garza would al so hold that the Does | ack standing for
the reasons stated in his panel dissent. See Doe v. Beaunont
| ndep. Sch. Dist., 173 F. 3d 274, 300-01 (5th Gr. 1999)(Garza, J.,
di ssenti ng).
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whi ch for purposes of the summary judgnment notion will be
taken to be true.

Lujan v. Defenders of Wldlife, 504 U S. 555, 561 (1992) (citations

omtted). Further, the Suprene Court has enphasi zed that there is
no “sliding scale of standing” that would apply a different

standard to an Establishnment Cl ause case. Valley Forge Christian

Coll ege v. Anericans United for Separation of Church and State, 454

U S 464, 484 (1982). Instead, the sanme stringent requirenmnents of
standing apply regardless of the origin or nature of the right
sought to be vindicated. |d. Consequently, because the plaintiffs
have cl early, unequivocally, and indisputably failed to carry their
burden of denonstrating that this case presents a “case” or
“controversy” under Article Ill of the Constitution, | respectfully
di ssent.

Valley Forge is the only Suprene Court opinion fully to

address standing in the context of a challenge to a state action

under the Establishnent d ause. 454 U.S. at 464.4 Valley Forge

41Al t hough the Suprene Court did not expressly address the
i ssue of standing in Santa Fe Indep. Sch. Dist. v. Doe, 120 S. C
2266 (2000), its nost recent pronouncenent on the Establishnent
Cl ause, one could point to |language in the Court’s opinion to argue
that the “nmere passage” of SFISD s unconstitutional policy caused
injury to the plaintiffs. Santa Fe, 120 S.C. at 2281. Based on
a fewsentences in the Santa Fe opinion, it is arguable, then, that
the Court has |owered the threshold for standing in Establishnent
Cl ause cases. Yet we cannot blithely assune that the Court
intended to blur the fundanental distinction between the alleged
constitutional violation and the “injury in fact” that results from
the constitutional violation. The Suprene Court has unequivocally
stated that “[i]f a precedent of this Court has direct application
in a case, yet appears to rest on reasons rejected in sone other
line of decisions, the Court of Appeals should follow the case

26



makes the following salient points: (1) “Article 11l of the
Constitution limts the ‘judicial power’ of the United States to
the resolution of ‘cases’ and ‘controversies.’”” |d. at 471. (2)
In the light of this “bedrock requirenent, this Court has always
required that a litigant have ‘standing’ to chall enge the action
sought to be adjudicated in the lawsuit.” 1d. (3) “The exercise
of judicial power, which can so profoundly affect the lives,
liberty, and property of those to whom it extends, is therefore
restricted to litigants who can show ‘injury in fact’ resulting
fromthe action which they seek to have the court adjudicate.” 1d.
at 473 (enphasis added). (4) “The party who i nvokes the power [ of
judicial review] nust be able to show not only that the statute is
invalid but that he has sustained or is imediately in danger of
sustaining sone direct injury as a result of its enforcenent, and
not nerely that he suffers in sonme indefinite way in comon with
peopl e generally.” |d. at 477 (citations omtted). (5) Focusing

on the requirenent of “injury in fact, . . . citizens generally

which directly controls, leaving to this Court the prerogative of
overruling its own decisions.” Rodriguez de Quijas v.
Shearson/ Aneri can Express, Inc., 490 U. S. 477, 484-85 (1989); see
also Shalala v. Illinois Council on Long TermCare, Inc., 120 S. C
1084, 1096 (2000)(stating that the “Court does not normally
overturn, or so dramatically I|imt, earlier authority sub
silentio”); Wllians v. Witley, 994 F.2d 226, 235 (5th Gr.
1993) (stating that “absent clear indication fromthe Suprene Court
itself, lower courts should not Ilightly assume that a prior
decision has been overruled sub silentio nerely because its
reasoning and results appear inconsistent wth later cases”).
Consequently, our court is bound by the principles of standing
established by the Court in Valley Forge and Lujan.
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[can] not establish standing sinply by claimng an interest in
gover nnment al observance of the Constitution, [they nust] set forth
instead a particular and concrete injury to a personal
constitutional right.” 1d. at 482. Drawing on these

principles, the Valley Forge Court stated:

Al t hough respondents cl ai mt hat the Constitution has been
viol ated, they claimnothing el se. They fail toidentify
any personal injury suffered by themas a consequence of
the alleged constitutional error, other than the
psychol ogi cal consequences presumably produced by
observation of conduct with which one disagrees. That is
not an injury sufficient to confer standing under Art.
11, even though the disagreenent is phrased in
constitutional terns. It is evident that respondents are
firmy commtted to the constitutional principle of
separation of church and state, but standing is not
measured by the intensity of the litigant’s interest or
the fervor of his advocacy. That concrete adverseness,

whi ch sharpens the presentation of 1issues, is the
anti ci pated consequence of proceedi ngs comenced by one
who has been injured in fact; it is not a permssible

substitute for the showing of injury itself.

Id. at 485-86. Thus, the Court held, because “we sinply cannot
see that respondents have all eged an injury of any kind,” they | ack
standing to bring the current litigation. 1d. at 487.

Focusing on the record in this case--and m ndful of where the
burden of proof lies--the plaintiffs have failed utterly to
identify and prove a “particular” and “concrete” injury resulting
from the inplenentation of the Cergy in Schools Program The
reason--indeed the wi sdom-for the Suprene Court’s insistence that
the plaintiffs prove a concrete, palpable injury 1is best

illustrated by the confusion anong the nenbers of the court in
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actually determning the injury sustained by the Does. Throughout
the briefing, opinions, and discussions in this case, injury has
been an exceedingly elusive target.* The panel initially
identified the injury suffered by the Does’ in these words:

[ T he Doe children attend schools in which the program
operates, and they are continually at risk of being
sel ected by BI SD adm ni strators, w thout advance notice
and w thout parental consent. . . . The Does are not
sinply claimng that the Constitution has been viol ated
insone distant place, with personal injury predicated on
havi ng been aware of or having observed conduct wth
whi ch they disagree. Quite to the contrary, the Does
| eave hone every norning of the school year to attend
schools in which the programis ongoing. This Danocl ean
threat renoves the Does’ claim from the realm of
generalized grievances and provides the degree of
‘concrete adverseness’ necessary for the adjudication of
constitutional issues.

Doe v. BISD, 173 F.3d 274, 283-84 (5th Gr. 1999).

This judge-created injury, however, proved to be |less than
persuasive to a majority of the nmenbers of this court--although it

now appears that Judge Wener has returned to it in his dissenting

2ln their appellate brief, the plaintiffs--addressing injury
for the first time--allege that they have standing “both as private
litigants and as taxpayers.” Specifically, the plaintiffs all ege:

Because BI SD i npl enents the ‘Cergy in Schools’ program

in their children’s schools and because their children

are subject, at any tinme, to being designated by BISD to

receive counseling from the dergy, Appellants have

est abl i shed actual and/or threatened injury traceable to

Bl SD s conduct. Addi tionally, because BISD expends

public funds on the ‘Cdergy in Schools’ program

Appel l ants have standing, as taxpayers, to challenge

Bl SD' s conduct.
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opi nion.* During the course of the further briefing, arguing, and
consideration of this appeal, the injury has been re-characterized
several tines. For exanple, one attenpt to describe the injury was
articul ated as “a Catch-22 avoi d-avoi d di |l enma of havi ng to choose,
instanter and w thout parental consultation, between participating
in the unconstitutional Programor declining to do so and thereby
subjecting hinself to the potential opprobriumof his teachers and
peers.” | nmake this reference sinply toillustrate the inprecision

of actual injury that results when the plaintiffs thensel ves fai

43This judge-made injury is even less plausible in the |ight
of the evidence regarding the adoption of a parental consent

policy. At oral argunent before our en banc court, BISD was
directed to supplenent the record with evidence of the new consent
policy. In response, BISD submtted various itens of evidence

including the affidavit of a programcoordinator stating that each
school is nowrequired to obtain parental consent for each student
who participates in the program Further, it appears that this
policy has been inplenented by at |east five of the Bl SD school s.

Before leaping to the unsupported conclusion that standing
exi sts because of the “Danoclean threat” that hangs over the Does
“every norning of the school year” and proceeding to find a
violation of the Establishnent C ause, the case should at |east
have been remanded to the district court for a determ nation of
whet her the injury proclainmed by Judge Wener actually exists
before spending nore than a year to produce a wholly fractured
decision on the substantive constitutional issue. See e.q.,
Matt hews v. Marsh, 755 F.2d 182, 183-84 (1st Cir. 1985)(remandi ng
in the light of new evidence to avoid constitutional question);
Concerned G tizens of Vicksburg v. Sills, 567 F.2d 646, 650 (5th
Cr. 1978)(remanding in the light of intervening events so district
court could determne if federal jurisdictionstill existed); Korn
v. Franchard Corp., 456 F.2d 1206, 1208 (2d Gr. 1972)(“[ W hen
circunstances have changed between the ruling below and the
deci sion on appeal, the preferred procedure is to remand to give
the district court an opportunity to pass on the changed
circunstances.”).
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to identify and prove what particular injury (or threat of injury)
t hey have suffered.

Now, undaunted by past fail ures, Judge Hi ggi nbot hamhas recast
the Does’ injury once again--again wthout record evidence to

support it.* According to Judge Hi ggi nbotham the Does’ injury is

41t shoul d be enphasi zed that contrary to Judge Hi ggi nbot ham s
assertion in note 13, there is no evidence in the record that
all eges that the Doe children wanted to participate in the Cergy
in Schools Program or that as aresult of the programis “religious
content,” they have been injured or threatened with injury. The
evidence that Judge Higginbotham struggles to construe as
supporting his judge-created injury is (1) the correspondence sent
by the Doe parents to the BISD before filing suit that indicated
that lay officials should participate in the Program and (2) the
testi nony of one parent and three affidavits of other parents that
were attached to the Does’ response to BISD s notion for sunmary
judgnent that raise objections to how the program was being

conducted (e.g., “I believe the Cergy in Schools programshoul d be
broadened to include people from other walks of life;” *“I am
particularly concerned that BISD has not notified nme that this
programwas bei ng adm nistered;” and “1’msinply asking one thing,
and that is to do sonething to redefine, to redevise this program
where . . . it would include other professionals and not focus on
religious |eaders”). Neither the letters nor the evidence

attached to the Does’ response to BISDs notion for summary
j udgnent i ndi cated whether the Doe children wanted to participate
in the program-or for that matter, in any counseling program -or
that the Doe children were in sone way being injured as a result of
the programis “religious content.” Consequently, it is hard to
i magi ne how Judge Hi ggi nbot hamcan find any support for his all eged
injury in these portions of the record.

Judge Wener’'s dissenting opinion again returns to Geek
myt hol ogy to create a Danoclean-like injury sufficient to convey
st andi ng upon the Does:

[ T] he Does have presented anple record evidence to show
that every single day that their children attend schoo

they are subjected to the threat of a constitutiona

injury. . . . The Does . . . object to their children's
being forced personally to run the risk every day of
being subjected to a religion-endorsing program that
operates in their very own school s. Thi s ever-present,
tangi ble risk, faced in the very school buildings that
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the denial of access to the “full curriculum offered by the
school ":

There is little doubt that Iimting access to the ful

curriculum offered by the school would injure these
students. . . . Opportunities for counseling and
ment oring services are a needed and val ued conponent of
public education. The District supported this nentoring
program with its noney and resources. At bottom the
claim is that the program unconstitutionally prefers
religion over non-religion, that the students cannot
participate in the school’s offered program wthout
taking part in an unconstitutional practice. I f found
at trial, this works a deprivation of a student’s right
not to be excluded fromthe benefits of a school -fi nanced
educational offering--a concrete, judicially cognizable

injury.®
they are conpelled by law to attend, is nore than
sufficient to vest the Does with Article Il standing, as

injured parties, to bring their conplaint.

This “anple record evidence” remains unidentified, a secret

safeguarded fromthe rest of us. It does seemthat sone plaintiff
woul d have at |east observed this omnipresent threat that is a
feature of his/her daily life. There is not, however, a

scintilla of evidence in the record to suggest that any plaintiff
ever felt “threatened” by the Cergy in Schools Program

It is worth noting that the conpletely different argunents
wth respect to standing offered by Judge Hi ggi nbot ham and Judge
W ener underscore the total absence of any alleged injury or proof
of injury in the record. These argunents nmake pellucid that the
different injuries asserted by themare sinply judge-created.

To conclude that the Does have suffered an injury, it is
necessary for Judge Hi ggi nbotham to brush aside Suprene Court
authority and to rely on three opinions of our sister circuits.
After reviewing these opinions, it is still wunclear where the
support for Judge Hi ggi nbot hami s concl usi on can be found.

In Forenmaster v. Gty of St. George, 882 F. 2d 1485, 1490 (10th
Cr. 1989), the plaintiff “alleged that he suffered economc injury
because the subsidy [paid by the city owned power conpany to |ight
a |l ocal Mornon tenple at night] caused himto pay higher rates for
electricity.” 1d. at 1487. The court, relying on evidence in the
record establishing that the plaintiff had bought electric power
fromthe city between 1983 and 1987, held that as a result of the
city's expenditure of funds to pay for the lighting of the tenple,
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This newly minted injury, however, fares little better than

its predecessors when analyzed in the light of Valley Forge and

Luj an. The supposed individualized injury of denial of full

the plaintiff had “suffered a ‘distinct and pal pable’ injury.” 1d.
at 1487-88. The court reasoned that “[t]o the extent that thi
subsidy dimnished total revenues for the Cty's Uilit
Departnent, the Uility Departnment and the purchasers o
electricity are less well off and those purchasers may very well
pay higher rates.” 1d. at 1487.

In How ey v. Gty of O eveland, 773 F.2d 736 (6th Cr. 1985),
the plaintiffs specifically alleged in their conplaint “that they
‘regularly use C eveland Hopkins International Airport’” and that
the “presence of a sectarian chapel at O evel and Hopkins inpairs
[their] use and enjoynent of the public facility.” [d. at 739.
The court, holding that the plaintiffs had suffered a sufficient
injury to convey standing stated: “Even if [the plaintiffs] can
avoid the chapel area by utilizing different concourses or
stairways, this inpingenent on their right to use the airport is
sufficient to confer standing since it would ‘force themto assune
speci al burdens’ to avoid ‘unwel cone[d] religious exercises.’” |d.
at 740; see also ACLU v. Gty of St. Charles, 794 F. 2d 265, 269
(7th Cr. 1986)(stating that the plaintiff’s testinony “that she
detours from her accustoned route to avoid the cross when it is
lit . . . is all that is needed to enable the suit to be
mai nt ai ned”) .

Finally, in Bell v. Little Axe Indep. Sch. Dist. No. 70, 766
F.2d 1391 (10th Cr. 1985), the “[t]estinobny in the record
i ndi cat[ ed] that other students asked the [plaintiffs] why they had
not chosen to attend the neetings, asserting that they therefore
must not believe in God.” 1d. at 1196. Further, the plaintiffs’
parents testified that “they have the right to guide their
children’s religious education wthout interference at school.”
Finally, testinony was offered that indicated that the plaintiffs’
parents were forced to renove their children fromthe public school
they attended “because of the continuing harassnent generated by
the lawsuit.” |d. at 1399. Thus, the court concluded that the
plaintiffs “had standing to bring this lawsuit.” 1d.

In each of the three cases cited by Judge Hi ggi nbot ham the
plaintiffs specifically alleged that they suffered definite
particularized injuries resulting from the challenged conduct.
Further, in each of these cases, the plaintiffs offered evidence in
support of these alleged injuries. These two critical facts are
absent in the case before us where the injury is purely judge
creat ed.

S
y
f
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participation in the school’s curriculum is, if it exists at all,
renote, abstract, and nonconcrete. No Doe has ever indicated that
he or she wants counseling services. The record is clear that none
of the Does has ever been asked to participate in the program No
evi dence exists that the Doe children wll ever be selected for the
program Thus, the injury suffered by the Does cannot be the
deprivation of the actual opportunity to participate in the full
curriculumof the school, because none of the Does either have been
selected for the program or have shown that they are potential
candi dates for selection.

Consequently, the injury (or threat of injury) created by
Judge Hi ggi nbot ham from a wanting record can be reduced to one
arising fromthe unal |l eged, unproved possibility that if one of the
Doe children were to be asked to participate in the Program he or
she mght be conpelled to refuse because of religion-based
obj ections, and thus be denied the benefit of counseling that the
particular program (Cergy in Schools) offers--a programin which
he or she may not wish to participate in any event. As we have
noted, because the record was not developed with this injury in
mnd--or for that matter with any injury in mnd--the plaintiffs
have failed to carry their burden of establishing that such an
infjury is concrete as opposed to nerely hypothetical or

specul ati ve. 46

The plaintiffs have failed to offer any evidence
denonstrating that the Doe children fall into any one or nore of
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| stress what | have previously stated: The Suprene Court has
stated on nunmerous occasions that the injury suffered by the
plaintiff nust be “an invasion of a legally protected interest
which is (a) concrete and particularized, and (b) actual or

i mm nent, not conjectural or hypothetical. Abstract injury is not

enough.” Gty of Los Angeles v. Lyons, 461 U S. 95, 102 (1983).
Renote threat of injury is not enough. 1d. “The plaintiff nust
show that he has sustained or is imediately in danger of
sustaining sonme direct injury as a result of the challenged
official conduct. . . .” 1d. Stated differently, the Suprene
Court has “enphasi zed repeatedly, [the injury] nust be concrete in
both a qualitative and tenporal sense. The conpl ai nant nust all ege
an injury to hinself that is distinct and pal pable, as opposed to
merely abstract, and the all eged harm nust be actual or inmm nent,

not conjectural or hypothetical.” Witnore v. Arkansas, 495 U S.

149, 155 (1990)(citations omtted).* Further, the Suprene Court

the categories that woul d make themeligible for selectioninto the
Clergy in Schools Program Although the categories are defined in
very broad terns, they nonetheless identify a specific set of
criteria upon which the school istorely inidentifying potential
participants for the program In the absence of evidence
i ndi cating which characteristics the Doe children possess, it is
i npossi ble to determ ne whet her they woul d have been eligible for
sel ection.

4"The Suprene Court’s npbst recent opinion addressing standing
expressly acknow edges these principles. See Friends of the Earth,
Inc. v. laidlaw Environnental Services, 528 U.S. 167, 180-81
(2000) (quoting Lujan, 504 U. S. at 560-61). In Laidlaw, the Court
began its di scussion of standing by stating: “The rel evant show ng
for purposes of Article IIl standing . . . [is] injury to the
plaintiff.” [d. at 181. The Court then went on to outline in
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has made cl ear that the burden of establishing the presence of such
a concrete and pal pable injury falls squarely on the shoul ders of
the plaintiff. See Lujan, 504 U S. at 561. It is incontrovertible
on the record in this case--and neither Judge Hi ggi nbotham nor
Judge Wener denies this fact--that the plaintiffs have fail ed,
conpletely and totally, to offer allegations or proof of an injury.

Finally, it isinportant to note that ny di sagreenent with the
majority of the nmenbers of this court is not that the plaintiffs
could have under no set of circunstances alleged and offered
sufficient evidence of “injury in fact.” |Instead, ny disagreenent
is solely that the plaintiffs in this case have failed even to
all ege--much less offer any proof of--any injury suffered as a
result of attending schools that participate in the Cdergy in
School s Program Consequently, because a majority of the nenbers

of this court, without citing any authority that would permt them

to do so, are willing to create an injury when none has been
al l eged and proved, | nust respectfully dissent.
ENDRECCRD

great detail the nunerous affidavits and depositions in the record
that establish the existence of an injury to the “affiants’
recreational, aesthetic, and econonic interests.” 1d. at 183-84.
Thus, the Court concluded that “[t] hese sworn statenents, as the
District Court determ ned, adequately docunented injury in fact.”
Id. at 183.

36



EDI TH H JONES, G rcuit Judge, join by SMTH, BARKSDALE, EM LI O M
GARZA and DeMOSS, Circuit Judges, dissenting:

We respectfully dissent fromthe decisionto remand this
case for further proceedings in the district court.

One nust pity the parties and the district court when, or
if, they grapple with remand. Since there is no mpjority |ega
rationale to follow, they need a hint: count heads. Eight of us
say that the clergy in schools (CIS) program is or nmay be
constitutional, six say it can never be so, and one abstains on the

merits for jurisprudential reasons. To read the three “remanders,”
who quote often and approvingly fromthe “principal dissent,” the
reader m ght not renenber where they cane out. But they appear to
conclude that CIS can play a constitutionally approved role in the
Beaunont | ndependent School District if it has a secul ar purpose
and if it is arrayed anong other voluntary prograns that teach
simlar shared civic values. Wile posing as the sensible mddle
bet ween contentious factions, the remanders’ position neverthel ess
inflicts damage -- on a sense of |egal proportion and on the
al ready-turbid | aw of the Establishnent C ause.
. NO SENSE OF PROPORTI ON
What is the value of remand here? The remanders never

clearly state what additional facts may be proved in order to

establish the heretofore uncontested proposition that BISD had a
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| egitimte secul ar purpose for creating the CIS program® It is
both legitimate and secular to invite sem-official visitors to
canpus to reinforce in public school students the existence and the
desirability of conformng to shared standards of conmunity
morality. Placing enphasis on the substance of the program rather
than on the irrel evant and wholly personal, unofficial notives of
a few of the program s supporters, there is no genuine issue of
material fact that needs further devel opnent.

Simlarly opaque is the remanders’ di scussi on about what
further information the district needs to elicit concerning other
vol unteer prograns in order to prove its religious “neutrality.”
Qur legal objections to this holding will be discussed shortly.
What is troubling at this point is the idea that the school
district nmust spend additional tens of thousands of dollars in
attorneys’ fees to defend a programthat may reach 60-70 students
in the high school twice a year for a total of four hours.* CS
is a program of exceedi ngly nodest scope and exceedi ngly stringent
limtations onits clergy participants. |f this tiny innovationin
communi ty val ues-based education nust run a prohi bitively expensive
| egal gauntlet, then the remanders’ position can hardly be

differentiated in practical terns from Judge Wener’s dissent.

“8The ori gi nal panel majority opinion did not quarrel that this
first prong of the Lenpbn test was satisfied. See Doe v. Beaunont
| SD, 173 F.3d 274, 287 (5th Gr. 1999).

“The nunber of students potentially affected in other BISD
schools is simlarly snall
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Rati onal school districts cannot afford to litigate over simlar
i nnovations and will be discouraged from pursuing any initiatives
that call into question their appearance of neutrality between
religion and non-religion. The remanders’ position may ultimtely
vindicate BISD, but at great cost to schools’ autonony and
creativity in addressing the pressing subject of values-based
educati on.
|'I. ESTABLI SHVENT CLAUSE CONFUSI ON

Unli ke the remanders and Judge Wener’s dissent, we are
not constitutionally concerned about the alleged pro-religious
synboli sm connoted by the Cergy in Schools program nor would we
chi de t he Beaunont school board for making “a difficult case out of
an easy one” by excluding lay counselors from this vol unteer
program ®° The other opinions are unnecessarily overw ought by t he
Al | egheny endorsenent test, which has been applied only to prohibit
gover nnent - sponsored religious speech. The nore clearly anal ogous
cases® are those that “endorse” governnent’'s sending “even a
cleric” to performwholly secul ar tasks.

The endorsenent test “preclude[s] governnent from
conveying or attenpting to convey a nessage that religion or a

particular religious belief is favored or preferred.” County of

°Several of us concur in Judge Jolly's separate opinion on
standi ng, but we reach the nerits because the rest of the court
does so.

S1And it nmust be admitted that hardly anything is “clear” under
the Court’s Establishnent C ause casel aw
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Al l egheny v. ACLU, 492 U S. 573, 593, 109 S.Ct. 3086, 3101 (1989)

(quoting Wal lace v. Jaffree, 472 U. S. 38, 70, 105 S. . 2479, 2497

(1985)). The content of the CI'S program does not do so. By its
very nature and proven operation, the C'S program does not
inculcate religious beliefs or practices. Qite the contrary, the
record refutes any suggestion of inproper proselytizing by the
clergy volunteers. >? The volunteers are required to shed all
evi dence of their profession -- fromclerical collars to scriptural
gquotations -- in order to participate. The facts that the purpose
and operation of the programare wholly secular, and that the Does
find no constitutional fault in the content of the program
reinforce that there is no governnent-sponsored religious speech
and no incul cation or endorsenent of religious beliefs.

The Does contend instead that because clergy are
exclusively involved in the program the District has singled them
out for special status and has effected “a synbolic union” wth
organi zed religion. This argunent fails for at |east three
reasons. First, Suprene Court caselaw does not support this
contention. Agostini expressly disavowed the presunption applied
in earlier Court cases that the presence of governnent-subsidi zed

teachers or assistants on parochial school prem ses inherently

i nvol ves unconstitutional indoctrination or synbolic union.

52The one instance in which a volunteer quoted scripture and
was reproved is the exception that, on this record, proves the
rul e.
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Agostini v. Felton, 521 U. S. 203, 222, 117 S.C. 1997, 2010 (1997);

see also Zobrest v. Catalina Foothills Sch. Dist., 509 US 1

12-13, 113 S. . 2462, 2468-69 (1993). In the sane way, it should
not be presuned that the presence of clergy on a public school
canpus autommtically raises constitutional questions.?® | f
anyt hing, given the fact that in sonme religi ous denom nati ons, non-
ordai ned pastors and religious workers support thenselves by
hol di ng teachi ng positions, no such assunption is warranted.

Furt her support for this conclusionis found in a series
of cases in which the Court enphasi zes that the governnent may send

“even a cleric” to performa secular task. Bradfield v. Roberts,

175 U.S. 291, 298, 20 S. C. 121, 123 (1899) (holding that the
religious affiliation of a hospital was “wholly immterial” to the

Establ i shnent C ause anal ysis); Roener v. Bd. of Pub. Wrks of

Maryl and, 426 U. S. 736, 746, 96 S. Ct. 2337, 2344 (1976). In Bowen

v. Kendrick, the Court approved the facial constitutionality of a

federal statute that subsidized both religious and nonreligious
organi zati ons to counsel pregnant, unwed teenagers i n nonsectarian
matters. Bowen, |ike Agostini, distinguished between aid that

serves religious and that which serves nonsectarian functions.®

3See McDaniel v. Paty, 435 U. S. 618, 629, 98 S.Ct. 1322, 1329
(1978) (“[there is]no persuasive support for the fear that

clergynen . . . wll be less careful of anti-establishnent
interests . . . than their unordained counterparts.”).
4The Court also stated in Bowen: “. . . there is nothing

inherently religious” about the activities of education and
counsel ing authori zed by the federal statute. 487 U S. at 605; 108
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And in Bowen, the Court rejected the “synbolic union” argunent in
a nore conplex situation than is presented here. The counseling
progranms authorized by Congress could occur off-canpus, in and
around religious facilities, and there was no prohibition, as there
is in the CS program of one-on-one counseling. Cont i nuous
monitoring of the counseling was not required, and the program
contenpl ated that individual unwed nothers could be counsel ed by
menbers of one religious organi zation. Bowen refused to presune
that the statute would be inplenented in an unconstitutional
manner. 487 U.S. at 611-12, 108 S.C. at 2575-76. The deci sion
hol ds that religious agencies nmay be assi gned and even subsi di zed
by governnment to perform secular tasks under appropriate
gui delines. Bowen would seemto ordain the approval of a program
like CI'S, which enforces even nore rigorous guidelines for secular
counsel ing and uses clergy as sporadic, unpaid vol unteers.

Second, as Rosenberger nmakes cl ear, courts nust focus “on

the nature of the benefit received by the recipient.” Rosenberqger

v. Rector & Visitors of the Univ. of Va., 515 U S. 819, 843, 115

S.C. 2510, 2523 (1995). In funding cases, the benefit is apparent
-- financial assistance. |In order for a funding programto pass
t he endorsenent test, the governnent cannot define the recipients
of aid by reference to religion or otherwi se encourage religious

activity as a condition of receipt of aid. Agostini, 521 U S at

S.a. at 2572.
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230-31, 117 S.Ct. at 2014. But this criterion does not apply in
t he present case because neither subsidies nor religious activities
are involved. Mreover, there is no evidence that students were
invited to participate in CS because of any religious test or
affiliation. Thus, any benefit to religion is too attenuated to
violate the Establishnent C ause. As the Court noted in Bowen,
“religious organizations can help solve the problens to which the
[ progran] is addressed. Not hing in our previous cases prevents
[BISD] from making such a judgnent or from recognizing the
i nportant part that religion or religious organi zations may play in
resolving certain secular problens... To the extent that this ..

recognition has any effect of advancing religion, the effect is at

nmost ‘i ncidental and renote. Bowen, 478 U.S. at 607, 108 S. C
at 2573.°%°

Finally, the Does’ argunent that the flawin the program
is its exclusive reliance on clergy proves too nuch. Cl ergy

menbers are not inanimte religious synbols whose nere presence in

*The renmanders’ opinion asserts that this analysis of the
status of the CS program within BISD s panoply of volunteer
counseling prograns is anbiguous. W disagree. First, the fact
that CIS was treated no differently from other vol unteer prograns
reinforces the conclusion that any benefit to or preference for
religion was incidental and renote. See Bowen, supra, 478 U. S. at
607, 108 S.Ct. at 2573. Second, to the m nor extent that Allegheny
is relevant to this case, we agree with the mgjority that the
proper context in which to consider the possible endorsenent of
religionis the full scope of the BI SD vol unteer prograns, not the
novel “single decisional elenent” test espoused by the dissent. |If
anything, it is the remanders’ novel “thick and thin” theory of
religious neutrality that is anbi guous.
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a school generates constitutional suspicion. Conpare Allegheny,

supra. |Indeed, in Roener, the Court upheld a governnent subsidy to
Maryl and’ s school s of higher education though well aware that in
nmost of the recipient schools, priests wearing clerical garb would
teach the subsidi zed cl asses. Roener, 426 U.S. at 756, 96 S.Ct. at

2350; see also Bradfield, supra. Critically, however, those

cl asses were secular. Likew se, the presence of clergy volunteers
shoul d not alone inply endorsenent.% Their prescribed nessage is
secul ar. The clergy nenbers were avowedly recruited because of
their expertise in counseling, conmunication, and under st andi ng of
the comunity -- in other words, for their secular, not their
religious skills.® The District no nore endorsed religion by
sponsoring CISthan it would by inviting a speaker |ike Archbi shop
Desnond Tutu or Rabbi Hyman to deliver a non-proselytizing address

to the students.

*®As Justice Brennan notes in Paty, the Establishnment Cd ause
“does not |icense governnment to treat religion and those who teach
or practice it, sinply by virtue of their status as such, as
subversive of Anerican ideals and therefore subject to unique
disabilities.” 435 U S. at 641, 98 S.Ct. at 1335 (Brennan, J.,
concurring).

S\Whet her or not this court subscribes to the District's
attribution of unique counseling and communi cation skills, as well
as specific training in ethics, to the «clergy 1is not
constitutionally relevant. School districts are free to experi nent
wth the curriculum particularly in areas as inportant as the
i ncul cation of fundanmental shared civic values, so long as they do
not prescribe religious exercises or conpel assent to religious
bel i ef .
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Because we believe that the relevant cases here are

Agostini, Bowen, Roener, and Bradfield, and that Al egheny’ s test

offers nore chance for mschief than clarification in the school
context, we dissent fromremanding this case and would affirmthe

district court’s judgnent that it is constitutional as a matter of

| aw.
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WENER, Circuit Judge, joined by POLI TZ, BENAVI DES, STEWART, PARKER, and

DENNI'S, G rcuit Judges, concurring in part and dissenting in part:

Even though | agree with a majority of the fifteen judges conpri sing
this en banc court® that (1) the Does have standing to bring their clains,
(2) the district court inprovidently granted summary judgnent to the
Beaunont | ndependent School District (sonetines “BISD’ or “the School
District”), and (3) the ultimte question in this appeal is whether Cergy
in Schools (sonetines “the Progranf) is neutral toward religion, | am
constrained to wite separately for two principal reasons: First, because,
like the five other judges who join nme to form today’'s six-judge
plurality,® | am convinced that the record in this appeal is nore than
sufficient to support a summary judgnent that the Program is
unconstitutional; and second, because a tiny mnority of three out of
fifteen judges (“the Controlling Mnority”®) has nanaged to consign this
three-year-old appeal to jurisprudential linbo (if not purgatory) by

remanding it tothe district court, even though the remai ning twel ve judges

8 Since the granting of en banc review in this case, Judge
Politz has el ected senior status. He remains, however, a nenber of
the en banc court by virtue of his active status at the tine that
en banc revi ew was grant ed.

% See Black’'s Law Dictionary 1154 (6th ed. 1990) (“[a]n
opi ni on of an appellate court in which nore justices join than in
any concurring opinion (though not a majority of the court)”).

60 See Marks v. United States, 430 U.S. 188, 193 (1977) (“Wen
a fragnented Court decides a case . . . the holding of the Court
may be viewed as that position taken by those Menbers who concurred
in the judgnents on the narrowest grounds.”).
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stand ready to di spose of the case, one way or the other, on the existing
record.

The “silver lining” of this otherw se clouded result is that nine of
fifteen judges now agree that, when reduced to its essentials, this case
turns on a single substantive issue: Does a governnent decision-naker
vi ol ate the Establishnent C ause by using status as a clergyman as the sole
criterion for recruiting participants to staff and run a governnent -created
public school program i.e., when the one and only selection criterion is
patently not neutral toward religion? Both nowand on remand, when applied
to the challenged Program this one question encapsulates the entire
Est abl i shnent C ause analysis inthis case, primarily the assessnent of the

Programis neutrality toward religion, but also its endorsenent effect and

its conpliance with each of the three disjunctive prongs of Lenpbn.® So,
even t hough nine of the fifteen judges who consi dered the en banc reheari ng
are in full agreenent that the case turns on that question, and twel ve of
the fifteen judges are ready to answer it, one way or the other, based on
the summary judgnent evi dence before us today, this case is being remanded
——a quintessential exanple of the tail waggi ng the dog.

As for the nine of us who agree that this case turns on whet her C ergy
in Schools is neutral toward religion, the three judges conprising the
Controlling Mnority part conpany with the remaining six of us when it
cones to the frame of reference within which to test the constitutionality

of the Program The Controlling Mnority constructs a huge —and, in ny

61 Lenon v. Kurtzman, 403 U. S. 602 (1971).
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view, vastly overbroad —franework: the School District’s entire Schoo

Vol unteer Program which the record anply shows to be no nore than a
hodgepodge of disparate activities furnished to BISD by pre-existing,
external organi zations —not a cohesive, coordinated group of prograns
created or assenbled by BISD —w th one exception: Cergy in Schools, the
only volunteer programcreated “fromscratch” by BISD. More inportantly,
it is the only volunteer programthat, fromthe very begi nning, has been
staffed by “volunteers” actively recruited by BI SD;, and, nost inportantly,
Bl SD has used religious ordination as the sole litnus test for recruiting
t hese vol unteers. In addition, the Controlling Mnority has subtly
substituted the Equal Protection Cl ause for the Establishnent C ause,
inpermssibly framng the ultinmate issue in terns of “equality of

treatnment” rather than the neutrality that the Constitution demands. % This

sinply cannot be squared with the position taken in June 2000 by five

Justices of the Suprenme Court who agreed in Mtchell v. Helns that “our

nmost recent use of ‘neutrality’ to refer to generality or evenhandedness
of distribution . . . is not alone sufficient to qualify [governnent] aid
as constitutional.”®

The Programi s exclusionary recruitnment criterion and its facial |ack

of neutrality have convinced the six-judge plurality for whoml wite today

62 See Controlling Mnority Opinion at 2 (“The ultimte
question in this Establishnment Cause case is equality of
treatnent: whether the school board preferred religion over non-
religion.”).

6 U S _, 120 s.&t. 2530, 2557-58 (2000) (O Connor, J.,
concurring) (punctuation and citation omtted).
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to choose a nuch narrower franmework than that confected and applied by the

Controlling Mnority. For the six of us, | shall proceed to test the
Programis neutrality onits own el enents —as we nust —even though, for
context and contrast, | shall al so consider and conpare features of other

vol unteer progranms to confirmthe uni queness of Clergy in Schools.

The wi de-angle lens fabricated by the Controlling Mnority works to
obscure the core issue of this appeal, the Program s neutrality toward
religion, by laying a snokescreen of wholly unrelated, truly voluntary
progranms that are (1) furnished to BISD (not created by it) by pre-
exi sting, external, wholly secul ar organi zati ons and (2) conducted by their
own nenbers (who are not selected by BISD). Only by thus unduly broadeni ng
the framework for its analysis, fromthe specific programunder chall enge,
i.e., Cergy in Schools, to the entire School Vol unteer Program can the
Controlling Mnority craft arationale to support aremand. In fact, quite
recently, our colleagues of the Sixth Crcuit repudiated the Controlling
Mnority’s notionthat if a “set of [governnent] prograns together conprise
a nosaic that is neutral with regard to religion, then the Establishnent

Clause is not offended.”® In Simons-Harris v. Zelman, that court was

unper suaded by the governnent’s argunent that other, secul ar educati onal
options available to parents were in any way even relevant to the

Est abl i shnment Cl ause anal ysis of the chall enged school voucher program

64 See Controlling Mnority Qpinion at 2.

% No. 00-3055/3060/3063, 2000 W. 1816079, at *12 (6th Cir.
Dec. 11, 2000) (“Analyzing the scholarship program choices as
conpared to choices or schools outside the programis asking this
Court to examne the entire context of OChio education. Such a
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The court thus flatly rejected the governnment’s effort to expand the franme
of reference for its Establishnment C ause anal ysis beyond the one school
program t hat had been chall enged.® Like the voucher program Cergy in
Schools is a free-standing governnment program which nust therefore be

tested i ndependently.

Moreover, the Controlling Mnority' s avowed purpose of remand is to
adduce evidence that | see as not only irrelevant and i nmaterial but also
nonexi st ent. | ndeed, were there evidence of nultiple volunteer groups
bei ng coordi nated by the School District to indoctrinate conprehensively
t he students of Beaunont public schools in norals and civic virtues, BISD s
abl e counsel would surely have gotten it into the record.

More astonishing is the fact that BISD has never advanced that it
solicits or accepts any other volunteer efforts, nmuch | ess secul ar ones,
for the purpose of inculcating norality and civic virtues in the students.
To the contrary, counsel for the School District candidly admtted at oral
argunent that Clergy in Schools is the only program designed by BISD to
address norality and civic virtues. Yet the Controlling Mnority has now

“l awyered” this fiction of “prograns simlar in purpose and function” for

question is not before this court. . . . [T]he school voucher
program and only the school voucher program was chall enged by
Plaintiffs in this lawsuit. . . . W may not view these two
prograns as i nextricably interdependent when the plain | anguage of
the statutory schene denonstrates the opposite. . . . [We are
presented only with the question of whether the school voucher
program violates the Establishnent C ause, and we nust limt

ourselves to that issue, regardl ess of the tenptati ons Defendants’
argunents present.”).

6 |d.
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the first tine on appeal —a ploy that would be sunmarily dism ssed on

grounds of waiver if BISDs |lawers had tried it. The nost regrettable
side effect of this judicial overreaching is the sweeping of this 3-year-
ol d appeal back under the carpet for the untold additional years it wll
take for the district court to conduct a futile evidentiary exercise to
adduce facts that, even if they existed, wuld be irrelevant and
immterial, and for us to hear another appeal and, quite |ikely, another
rehearing en banc.

When Clergy in Schools is tested, as it should be, in the proper franme
of reference, remand is seen to be entirely futile and unnecessary. As |
shal | denonstrate, the record is nore than sufficient to test the Program
for neutrality toward religion —and thus for this court to vote it up or
down on summary j udgnent —w t hout causi ng the holl owact of a regrettably
| engthy, costly, wasteful, and (it seens to ne) inprovident remand.?’

67 As the primary purpose of this dissent is to denobnstrate
that the Does are entitled to sunmary judgnent, | shall throughout
this opinion construe the facts in the light nost favorable to the
School District. Under the summary judgnent standards recently
articulated by the Suprene Court, “the court nust draw all
reasonabl e inferences in favor of the nonnoving party, and it may
not make «credibility determnations or weigh the evidence.
Credibility determ nations, the weighing of the evidence, and the
drawi ng of legitimte inferences fromthe facts are jury functions,
not those of a judge. Thus, although the court should reviewthe
record as a whole, it nust disregard all evidence favorable to the
moving party that the jury is not required to believe. That is,
the court should give credence to evidence favoring the nonnovant
as well as that evidence supporting the noving party that is
uncontradi cted and uni npeached, at least to the extent that that
evi dence cones fromdisinterested wtnesses.” Reeves v. Sanderson
Pl unbi ng Products, Inc., 530 U.S. _, 120 S. C. 2097, 2110 (2000).
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The Neutrality Principle: County of Allegheny v. ACLU?®

The Suprene Court has repeatedly held that the Establishment C ause
requires the governnent to maintain “a course of neutrality anong
religions, and between religion and nonreligion.”5 The granting of
preferential treatnment according to a purely religious criterion
i ndi sputably creates a strong perception of governnent endorsenent of
religion, ™ and at times may even directly aid the religiously affiliated
in the pursuit of their sectarian endeavors.’ Endorsenent of and direct
aid to religion are equally proscribed by the Establishnent C ause, and

both have consistently been held by the Suprene Court to have the

68 492 U.S. 573 (1989).

69 See Bowen v. Kendrick, 487 U.S. 589, 607 (1988). See also
School Dist. of Abington Twnshp. v. Schenpp, 374 U. S. 203, 225
(1963) (striking down a school program because of its “breach of
neutrality”); Roener v. Bd. of Public Wrks of Maryland, 476 U. S.
736, 747 (1976) (“Neutrality is what is required’); Bowen, 487 U. S.
at 607 (upholding a grant program that “reflect[ed]... [a]
successful maintenance of a course of neutrality anong religions,
and between religion and nonreligion”); Wallace v. Jaffree, 472
U S 38, 60 (1985) (ruling that the characterization of prayer as
a favored practice “is not consistent with the established
principle that the governnment nust pursue a course of conplete
neutrality toward religion”); Bd. of Education of Kiryas Joel
Village School Dist. v. Gunet, 512 U S. 687, 709 (1994) (“the
statute before us fails the test of neutrality.”); Mtchell, 120
S.C. at 2541 (2000) (plurality) (“we have consistently turned to
the principle of neutrality”).

0 See Kirvas Joel, 512 U. S. 687.

"t See, e.q., Texas Monthly, Inc. v. Bullock, 489 U.S. 1 (1989)
(plurality) (invalidating a tax exenption applicable only to
religious publications).
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i nperm ssible primary ef fect of advancing religion.” This is why those of
my |earned coll eagues who today would refuse to hold Cergy in Schools

unconstitutional have not been able to cite a single case in which the

Suprene Court has upheld the governnent’s use of a religion-preferring
selection criterion.
The non-neutrality of the Programis recruitnent criterion endorses

religion synbolically. By exclusively recruiting nenbers of the clergy to

instruct students in civic virtues and norality, the School District holds
the clergy up to its students as those nenbers of the conmmunity who are
uni quely best-qualified to performthat task.” This unn stakable synbolic
endorsenent of religion strikes at the core concern of the Establishnent
Cl ause: The protection of citizens from the specter of governnent
interference and favoritismin the inextricably intertw ned donains of
conscience, religion, and norality. Furthernore, the Suprene Court has

consistently applied a hei ghtened | evel of scrutiny in the hyper-sensitive

2 See, e.q., Wallace, 472 U S. at 60 (striking dowm a nonent
of silence “enacted ... for the sole purpose of expressing the
State’ s endorsenent of prayer activities”); Texas Monthly, 489 U. S.
at 17 (tax exenption limted to religious periodicals “effectively
endorses religious belief”); County of Allegheny v. ACLU, 492 U. S.
573, 593-94 (1989) (“The Establishnment C ause, at the very |east,
prohi bits governnent from . . . making adherence to a religion
relevant in any way to a person’s standing in the political
communi ty”) (punctuation and citation omtted).

? See, e.q., Bowen, 487 U S. at 604-05 (observing that the
governnent is not allowed to convey the nessage that a religiously
affiliated group is uniquely well-qualifiedto performa particul ar
t ask).
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venue of public education.”™ |In our public schools, nore than anywhere
el se, assiduous attention to neutrality is mandated by the Establishnent
Cl ause.

Only by msreading and msapplying the Suprenme Court’s plurality

opinion in County of Allegheny v. ACLU, ®* | submt, can the Controlling

M nority conclude that the synbolic endorsenent effect of Bl SD s excl usive

recruitnment policy may sonehow be neutralized or diluted nerely by
swal | owi ng t he nostrumof “other prograns simlar in purpose and function”’®
operating within the School D strict’s eclectic volunteer groups. The
fundanental difference between the Controlling Mnority's manufactured
framework, in which the constitutionality of the School Vol unteer Program
as a whole —which has never been chall enged — nust be tested, and ny
framework, in which the constitutionality of Clergy in Schools’ recruiting
and staffing criterion is tested independently, becones crystal clear in
the context of a proper reading of Al legheny.

In Allegheny, the Suprene Court separately tested the endorsenent

ef fects of two separately displayed religious synbols, a créche’” (the sole

4 See, e.q., Edwards v. Aquillard, 482 U.S. 578, 583-84
(1987).

5492 U. S. 573 (1989).

® See Controlling Mnority Qpinion at 2.

" A “creche” is a tableau of the stable scene at Bethl ehem
wth the infant Jesus surrounded by the adoring Mary, Joseph,
shepherds, and nmagi .
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synbol in a seasonal display inside the County Courthouse), and a nmenor ah’®
(one of several synbols conprising an outdoor seasonal display on public
property one block fromthe County Courthouse). The scenes that the Court
separately exam ned were but two anong the Pittsburgh comunity’s nunmerous
seasonal holiday displays. Inportantly, the Court did not exam ne either
religious synbol (the nmenorah and the creche) or either governnment display
(“Salute to Liberty” and the nmanger scene) as conponents of the community’s
overal |l Christnmas/ Hanukkah/ New Year’s seasonal display program — |ike
Bl SD s School Vol unteer Program a | oose amal gamati on of di sparate public
groups and entities involving separate governnental decisions. Rather, the
Court tested each display and each synbol separately, essentially in a
vacuum The reason for the Court’s independent evaluation of the two
di splays and the two otherw se sectarian synbols is obvious: Even though
both synbols and both displays celebrated the sane set of year-end
hol i days, each conveyed a vastly separate and distinct nessage. Inplicit
inthe Court’s nmethodol ogy i s recognition of the constitutional truismthat
no nessage conveyed by the governnent may have the effect of endorsing
religion: The governnent does not sonehow earn a “free shot” to convey a
message that does endorse religion sinply by conveyi ng ot her nessages t hat

do not. "

B A “nmenorah” is a candel abrum used in the celebration of
Hanukkah.

® So, for exanple, a public school cannot, by virtue of having
offered religion-neutral courses such as history and chem stry,
enpower itself to offer areligion-fostering course in, say, Jew sh
t heol ogy, scripture and prayer.
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In Allegheny, the Court evaluated the endorsenent effect of each
chal | enged religi ous synbol and di splay by focusing on the nessage that the
governnent’s choi ce of each comunicated, i.e.,“ what viewers may fairly
understand to be the purpose of the display.’ "8 The Court concl uded that
t he menorah, which was | ocated next to a Christnmas tree nore than twice its
hei ght and a sign reading “Salute to Liberty,” conveyed a secul ar nessage
of “pluralismand freedomof belief during the holiday season” and thus did
not endorse religion.®8 |n contrast, the Court found that the County’s
di splay of the creche violated the Establishnment C ause by “sen[ding] an
unm st akabl e nessage that [the County] supports and pronotes the Christian
praise to God that is the creche’'s religious nessage.”?8 The Court

concl uded that the creche display had clearly been independently sel ected

by the County to convey a nessage separate and di stinct fromthose of ot her

public displays in the community. Al though in one sense the creche
display, like the “Salute to Liberty” display, was part of a nuch broader,
perfectly constitutional comunity-wi de celebration of the season, in

anot her sense the religi on-endorsi ng nessage conveyed by that one, single-
synbol display rendered it —but not the community’s holiday cel ebration
as a whol e —unconstitutional. More significant is the obverse: The fact

that the community’'s celebration as a whole was constitutional could not

80 Al l egheny, 492 U.S. at 595, quoting Lynch v. Donnelly, 465
U S 668, 692 (1984) (O Connor, J., concurring).

8 Al l egheny, 492 U.S. at 635 (O Connor, J., concurring).
82 Al | egheny, 492 U.S. at 600.
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rescue, through “equality” or dilution, the governnment’s créche display
fromits unconstitutional endorsenent of religion
Even though the Controlling Mnority acknow edges that the Schoo

District’s clergy-only recruitnment policy “suggests that [the clergy] have
been chosen as a group because of a perceived expertise in the field of
civic values and norals,”® it neverthel ess insinuates that the overarching
aegi s of the School Vol unteer Programmay sonehow so dil ute any nessage of
endorsenent as to neutralize the Progranm s otherw se unconstitutional
preferring of religion.® The Controlling Mnority, however, m stakes
Al | egheny Court’s enphasis on the inportance of the particul ar physical
setting of the religious synbol displayed —whether, e.qg., in a nuseum
whi ch woul d neutralize any nessage of endorsenent, or in the seat of county

governnment, which woul d strengthen any endorsenent effect, or in a public

school, where the Establishnent C ause nust be applied “wth special
sensitivity”®® — for the appropriate context in which to conduct the
constitutional analysis. The Court in Allegheny nade clear that the
presence of “Santas or other [secular] Christmas decorations” el sewhere in

the sane building that housed the creche failed to negate, neutralize, or

i muni ze the latter’s endorsenent effect.® Not even the penunbra of the

8 See Controlling Mnority Opinion at 19.
8 1d.

8% The Court explicitly noted that even the display of a
menorah alongside a Christmas tree mght raise additiona
constitutional questions if located in a public school. See
Al | egheny, 492 U. S. at 629 n. 69.

8 ]d. at 598 n. 48.
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comuni ty-w de holiday cel ebration program was deened sufficient by the
Court to sanitize the unconstitutionality of the nessage of endorsenent
i nherent in the display consisting entirely of that one religious synbol.

There is sinply no support to be found in Al egheny, then, for the
Controlling Mnority's novel theory that the existence of neutral, secular
progranms simlar in purpose and function within the School District could
sonehow rescue Clergy in Schools — a non-neutral program that, as the
Controlling Mnority clearly (if not expressly) acknow edges, woul d have
to be held unconstitutional if tested alone on the extant record. In
Al | egheny, the Ilocal governnent’s wuse of one religious synbol (the
menor ah), together with other neutral synbols, to convey a secul ar nessage
could not legitinmate the unconstitutional endorsenent effect of the
government’s use of a separate, free-standi ng synbol (the creche) that did
convey a religious nessage only. How, then, could the presence of other,
religion-neutral volunteer progranms in the schools of Beaunont possibly
legitimate the unconstitutional endorsenent effect of the clergy-only
recruitment policy used by the School District to staff Cergy in School s?
The obvi ous answer is that it could not and does not. The School District
was constitutionally obligated to use a religion-neutral selection
criterion to recruit the staff for the Program and it not only failed to
do so, it flatly refused to do so.

Direct evidence already in the record establishes that the Schoo
District refused several par ent al requests to integrate secular
professionals into the Program This cannot be explained on any but

religious grounds. Onlookers in the Beaunont community and, nore to the
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poi nt, students in BI SD s school s, cannot hel p but concl ude that the School
District recruited the clergy, to the exclusion of all others, to staff its
nmoral s and et hics program precisely because it agrees with and exalts the
quasi-religious brand of norality that BISD assunes the clergy wll
convey. &

There can be no serious question that, in creating and staffing d ergy
in Schools, the School District has overtly advanced religion by granting
preferential status to the clergy. Despite boldly (and, based on the
summary judgnent evidence, pretextually) rationalizing its clergy-only
criterion as a proxy for comruni cation skills, the School District has nade
no effort to identify a subset of skilled communicators anong the set of
all local clergynen. BISD s invitations went out to any and every nenber
of the community whomthe School District could identify as an ordai ned or
sel f-proclainmed mnister. And BISD did so wthout making any effort
what soever to consider, nuch l|less determne, other religion-neutra
credentials or qualifications of these mnisterial invitees. The School
District even i gnored warnings voi ced by one of its own hand- pi cked cl ergy
participants that it had cast its clergy-only net too widely, recruiting

many mnisters who had no fornmal training in interpersonal counseling.?®

8 1t is hardly a coi nci dence, then, that the newspaper article
that originally alerted the Does to the Programbegins, “In an age
when police officers roamthe halls to enforce the peace, Beaunont
school Superintendent Carroll Thomas would |ike to see mnisters in
the sane place enforcing val ues.”

8 The Reverend James Fuller wote to the |ocal school board
and to Superintendent Thomas, advising them that they needed a
“[bletter wunderstanding of which categories of mnisters are
appropriate participants. Categories represented in the first
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The wundeni abl e perception that this exclusive recruitnent policy
endorses religion is magnified by the undisputed record evidence that
Clergy in Schools is the only volunteer program (1) designed exclusively
by the School District (2) for which the School District actively recruits
the i ndividual participants. W are not reviewing a situation in which the
governnent has sinply accepted an offer of help froma pre-existing outside
organi zati on that coincidentally happens to be religiously affiliated. On
the contrary, by creating its own mnisterial organization, the School
District has purposefully targeted the clergy, building Cergy in School s
around themfromthe ground up. As the summary judgnment record confirns,
the School District conceded that (1) it never created fromscratch any of
the other prograns, (2) no other programis conducted by an organization
that was not pre-existing, and, nost inportantly, (3) Cergy in Schools is
the only volunteer programin the entire gal axy of such prograns for which
the School District both designated and applied the selection criterion for
choosi ng volunteers rather than accepting self-selected volunteers. BISD
had anple opportunity during the district court proceedings to adduce
evidence to the contrary but never did so —for the best of all possible

reasons: none exi sts.

visit included: pastors, associate pastors, lay mnisters, [and]
| ay chapl ai ns. Some of these participants have educational
training in mnistry while sone do not.” In a separate letter
Reverend Fuller specifically conplained that another clergy
participant in the program “does not have the tenperanent,
experience, or credentials to participate in the kind of program
which Dr. Thomas envisions. . . . [He] will be perceived as self-
ri ghteous and abrasive by students and | amnot willing to risk
such associ ations.”
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The recent Suprene Court case of Mtchell v. Helnms® highlights this

critical distinction between, on one hand, a programli ke Cergy in School s
that is “volunteer” in nane only and for which each and every constitutive
decision is attributable to the governnent and to the governnent al one;
and, on the other hand, bona fide volunteer prograns, such as the ones
offered to the School District by the Junior League or the Kappa Al pha Psi
Fraternity,® that are the result of “the genuinely i ndependent and private
choi ces of individuals.”® In Mtchell, aplurality of the Court enphasi zed
that “if numerous private choices, rather than the single choice of a
governnent,” determ ne the beneficiaries of a governnent program®pursuant

to neutral eligibility criteria, then a governnent cannot, or cannot

easily, gr ant speci al favors that m ght lead to a religious
establishnent.”® |t follows, then, that even if on remand the School

District could point to other volunteer prograns such as the Boy Scouts in

8 US __, 120 s. . 2530.

% The participation of these groups, in particular, in the
School District’s volunteer program underscores the inportance of
this distinction. Menbership in the Junior League is restricted to
wonen; the nenbership of the fraternity is conposed solely of
Afri can- Aneri can nen. The constitutionality of such explicitly
discrimnatory selectioncriteria, if used by the governnent, would
have to survive heightened scrutiny and strict scrutiny,
respectively, and it seens doubtful that either could hold up under
such exacting analysis. See, e.q., Wagant v. Jackson Bd. of Ed.,
476 U. S. 267, 276 (1986) (concluding that school board's policy of
extendi ng preferential protection against |ayoffs to sone enpl oyees
on the basis of race could not be justified by the school board's
interest in providing mnority role nodels).

°1 See Mtchell, 120 S.Ct. at 2541.

92 See id. (enphasis added).
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which civic virtues and norality are addressed, the existence of any such
prograns, the staffing and goals of which are solely attributable to the
private choices of individuals, still can do nothing to mtigate the
religion-preferring choice that is the sole issue inthis case and that is
whol Iy attributable to governnent: BISD s consci ous decision to restrict
participation in the Programto the clergy and the clergy al one.

Frankly, | amnystified that anyone can read the entire recordinthis
case, even, as we nust, in the light nost favorable to the non-noving
School District, and sonehow conclude that it is insufficient to support
—— even conpel — a holding that (1) the School District’s exclusive
recruitment policy creates a perception of religious favoritismand (2) the
School District has selected the clergy to staff the Programon the basis
of religious credentials rather than on the basis of one or nore neutra
criteria. If Clergy in Schools were enblematic of a general policy under

which the School District itself actively recruited nenbers of nmany

prof essions and vocations, and thereafter assigned them to honpbgenous
vol unt eer sub-groups segregated by profession, one mght at |east argue
that the Programis neutral with respect to religion. Such a policy would
be nore in keeping with the Suprenme Court’s recent adnonition that
neutrality, together with private choices, is necessary to elimnate any
possible attribution to the governnent of a religion-preferring nessage. %
The clergy certainly are not consigned to a disfavored status by the

Establishnent Cause, and they may participate freely in the public

9% See Mtchell, 120 S.Ct. at 2530.
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sphere.® But the record is totally devoid of evidence of any such plan or
policy in the School District; were it otherw se, able counsel for the
School District surely would have had the record so reflect.

Notw thstanding the Controlling Mnority's protestations to the
contrary, the record contains a surfeit of evidence confirm ng beyond cavi l
that the religious credentials of the clergy —and only these credentials
—were what the School District | ooked to when it proceeded to inplenent
its exclusive recruitnent policy. Conversely, the record contains not a
scintilla of evidence that Bl SD ever nmade any attenpt to recruit volunteers
across the board, then separate them according to vocation. The
Controlling Mnority inplies that inlimting participation in the Program
to clergy only, the School District was sinply follow ng a policy favoring
the segregation of different professional groups into separate vol unteer
progranms. The record is sinply not susceptible of any such reading, and
there is no justification for giving Bl SD another opportunity to nake it
read that way. The record shows that the only other programin the School

District that is conposed of a single vocational group,® the DARE (Drug

% See, e.9., MDaniel v. Paty, 435 US. 618 (1978)
(invalidating a provision of the Tennessee constitution
disqualifying clergy fromholding public office).

® Inaletter witten four days prior to trial and addressed
to “all clergy,” Superintendent Thomas asserted that “[i]n an
effort to broaden volunteer opportunities for other professional
groups and to tap other underutilized community resources, [ Bl SD
has taken steps to actively recruit other volunteers including: (1)
Federal Correctional Oficers; (2) Lamar Student Governnent; [and]
(3) National Association of Blacks in Crimnal Justice.”
Superintendent Thomas’s letter has no apparent purpose other than
to serve as a trial exhibit; unlike other letters that he sent to
the clergy, he did not even bother to signit. Indeed, there is no
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Abuse Resi stance Education) program is not a volunteer program at all.
The DARE curriculum including content, materials and testing, was adopted
by the Texas Education Agency, and is taught by specially trained and
certified |l aw enforcenent officers as part of their job responsibilities.?®
Furt her nore, School Vol unteer ProgramCoordi nator Joy Janes testifiedthat,
even t hough all of the volunteers in each of the School District’s “school -
busi ness partnershi ps” share the sane enpl oyer, the vol unteers have di verse
vocations and different areas of substantive experti se.

Nei t her did the School District advance even one of its nyriad “other”
vol unt eer prograns as paralleling Cergy in Schools’ purpose of inculcating
morals and civic virtue. This lacuna is no accident: Wre there any such
evi dence “out there,” the record would contain it. Sinply put, there is
no just reason to consign this case to the additional nmulti-year delay of
a remand just to re-confirmthis truism

The undeni abl e i nference of preferring religion that springs fromthe
special treatnent accorded to the clergy by BISD is strengthened by the

circunstances in which the Cergy in Schools program was created.® The

evidence in the record that the letter was ever distributed to the
pur ported addressees. The credibility of the letter is further
called into question by the fact that the three volunteer groups
mentioned in it are not nentioned anywhere else in the record

Superintendent Thomas’ letter certainly does not constitute the
kind of “uncontradicted and uni npeached . . . evidence coniing]
from[a] disinterested witness” on which sumary judgnment can be

based. See Reeves, 120 S.Ct. at 2110.

% See generally Bureau of Justice Assistance, An I ntroduction
to Dare: Drug Abuse Resistance Education (2d. ed. 1991).

7 “Qur inquiry into this question not only can, but nust,
include an examnation of +the circunstances surrounding its
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School District cannot acknow edge, on one hand, that one of its purposes
in creating Cergy in Schools was to “[help mnisters] know better howto
attend to needs of young people in church,” then claim on the other hand,
that its exclusive recruitnment policy was instituted without regard to the
clergy’s religious credentials and functions. Simlarly, the School
District’s dogged resistance to including secular professionals in the
Program — even those professionals whomit has acknow edged under oath
possess the sane skills and qualifications as do the clergy —can only be
expl ai ned by stating the obvious: The School District deened the clergy’s
pastoral vocation to be the distinguishing characteristic that set them
apart in a class of their own.

| ndi sputable in the record is the fact that the School D strict has
| avi shed special attention on the clergy that has not been accorded to any
ot her vocational or volunteer group. And we are not, as a matter of |aw,
permtted to presune that other, secular groups wll receive simlar
preferential treatnment in the future: The Suprenme Court flatly rejected

such an approach in Kiryas Joel, noting that “we have no assurance that the

next simlarly situated group [will receive simlar treatnment].”® The
School District’s actions nust stand or fall on the pal pably sufficient
summary judgnment record in this case. Watever el se may be “uncertain” in
that record, the Programis lack of neutrality toward religion is not; to

the contrary, overt favoritismtowards religion is anply established.

enactnent.” Santa Fe | ndependent School District v. Doe, _ U S.
_, 120 S.&x. 2266, 2282 (2000).

% 512 U. S. at 703.
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Non- secul ar Pur pose

The vigilance of the courts in maintaining religion-neutrality is at
its nost indispensable when questions regarding the establishnent of
religion arise in the arena of our public schools.® For that is where the
political majority experiences the greatest tenptation to use its public
power to enforce the dictates of its own belief system and that is where
the audience is nost inpressionable, nmalleable, and vul nerable. Schoo
boards and adm ni strators across the country nust regularly nmake difficult
deci sions concerning how to instill norality and civic virtues in our
children without inculcating religion in the process. In drawi ng the
necessary dividing |lines between civic virtues and a religi ous perspective
on those virtues, it is critical that school boards and officials remain
sensitive to the susceptibility of their charges to even the subtlest of
i nfl uence and ensure that students are provided an educati onal environnent
in which religionis not put into play. ¥

Qur public educators are both constrained and aided in their

deci sionmaking by the relatively clear and sinple neutrality rules that are

% See Aquillard, 482 U S at 583-84 (“The Court has been
particularly vigilant in nonitoring conpliance wth the
Establi shnent C ause in elenentary and secondary schools.”).

100 See Santa Fe, 120 S.CG. at 2280 (striking down a
governnent -created student el ection nmechanism that “encourage[d]
di visiveness along religious lines in a public school setting, a
result at odds with the Establishnment C ause.”)

66



i nposed by the Establishnent Clause: Leave religion out of the equation; %

do not use religious synbols as part of the educative process; %2 do not
conduct formal religious exercises on school property;! do not tailor a
curriculumto foster religious beliefs; ' do not use a selection criterion
that favors religion in hiring, in choosing educational materials, or in
designating extracurricular activities. 05

Regrettably, BISDtransgressed these wel | - establ i shed boundari es when
it created the Clergy in Schools program The central idea of the Program
——to educate students about norality and civic virtue —is not just

permssible; it is comendabl e. And the Does have not chall enged that

101 The governnent can, of course, make use of the secular
aspects of religious texts, icons, and individuals. For exanple,
a school district could certainly use the Bible as one of several
texts in a conparative religion class. |In so doing, however, the
governnment nust focus solely on the secular value of such
materials: Religion qua religion can never truly be permtted to
becone a factor in governnent decision-naking.

102 See Stone v. Graham 449 U.S. 39 (1981) (Ten Conmandnents).

103 See Abington, 374 U S. 203 (Bible readings); Engel V.
Vitale, 370 U S. 421 (1962) (classroom prayer).

104 See Aquillard, 482 U S. 587 (creationism; Epperson v.
Arkansas, 393 U S. 97 (1968) (creationisn); MCollumyv. Board of
Education, 333 U S. 203 (1948) (sectarian classes on public school
canpuses).

105 See, e.qg., Wdmar v. Vincent, 454 U S. 263 (1981)
(requiring equal access to school facilities for al
extracurricular groups); Texas Minthly, 489 U S. 1 (invalidating a
tax exenption applicable only to religious publications); Kiryas
Joel, 512 U. S. 687 (invalidating the New York State legislature’s
use of a religion-preferring criterion in establishing school
districts); Santa Fe, 120 S.Ct. 2266 (striking down a governnent -
creat ed student el ection nechanismused to sel ect student speakers
at football ganes).
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i dea; neither have they challenged the School D strict’s inclusion of
clerics in the Program \Were the School District know ngly crossed the
bright |ine that separates the perm ssible fromthe i nperm ssible, however,
was in deliberately choosing to limt participation in the Program

exclusively to clergynmen. The only purpose that the School District could

possi bly have had in consciously excluding nenbers of all other vocations
and professions fromparticipating in the Programwas to ensure that the
students it would select to attend the sessions and be instructed would
receive a perspective on norality grounded in religion. That is not a
religion-neutral purpose, and that 1is not permssible wunder the
Est abl i shnent C ause.

I f a governnment action is deened to have been taken for the purpose
of favoring, advancing, or endorsing religion, then no further analysis is
required to conclude that an Establishment Cl ause viol ati on has occurred. 1%

This bedrock principle of Establishnment C ause jurisprudence is best

recogni zed today as the first prong of the so-called Lenon test, which

106 |t is no coincidence that one of the clerical participants
in Clergy in Schools slipped at one point in a counseling session
and quoted the Bible: To him the Bible was the source of the
moral truth that he was speaking. Quotations, of course, can be
restrained by admnistrative policing, but perspectives surely

cannot : It is unavoidably a religious view of norality that is
offered to students by the Cergy in Schools program at |east as
it is currently constructed. See Mtchell, 120 S. C. 2530, in

which five Justices (O Connor, Breyer, Souter, G nsburg, and
Stevens) reaffirmed the Court’s longstanding presunption that
religious instructors wll inevitably interject religionintotheir
| essons even when teaching purely secul ar topics. Rabbi Hyman, one
of the participants in the program expressed exactly this concern
in his record testinony.

107 Aguillard, 482 U.S. at 585.
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assays the purpose of a governnment practice to determ ne whether that
purpose is sectarian.® The chall enged governnment practice in the instant
case is the School District’s decision exclusively to recruit clerics to
staff the only volunteer programthat was designed by the School District
to address civic virtues and norality and for which the School District
actively seeks participants.

Pur pose i s assessed as of the tine the governnent decision in question
is made. ! We look first to the explanation offered by the governnment in
support of its decision.'® |f the proffered explanation is patently
i nadequate or if there is reason to believe that it is a sham we turn to
the events surrounding the nmaking of the governnental decision as

contextual evidence of the governnent’s true purpose.!? Contenporaneous

108 See Lenpbn, 403 U.S. at 612. The Lenon test has fallen into
disfavor with several of the Justices currently sitting on the
Suprene Court. See Santa Fe, 120 S. Ct. at 2284-85 (Rehnqui st,
C.J., dissenting) (setting forth a list of opinions in which the
Lenon test has been criticized). Nevertheless, the Suprene Court
continues to apply the Lenon test, see Santa Fe, 120 S.Ct. at 2281.
| discuss the Programis failure of the Lenbn test in greater detai
in Part 111, infra.

109 See generally Aquillard, 482 U S at 585-96; \Wallace, 472
U S at 56-61.

10 Aguillard, 482 U.S. at 585-86.

11 1d. at 586-87. Presumably subscribing to the maxi mthat an
of fense i s the best defense, the Controlling Mnority accuses ne of
ignoring the rel evancy of context in Establishnent C ause anal ysi s.
On the contrary, context is the “clincher” in this case, as it is
i n al nost every Establishnment C ause case. See Santa Fe, 120 S. Ct.
at 2282 (“Qur inquiry into this question not only can, but nust,
include an examnation of the circunstances surrounding its

enactnent.”).
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statenents and incidents are highly relevant to this inquiry, even when,
as here, the constitutional challenge is facial only. 2

The School District has offered no plausible secular explanation in
support of its decision exclusively torecruit clergy to staff the Program
As | have noted, the School District on several occasions was urged by
concerned parents and participating clergy to integrate | aynen and di verse
professionals into the Program and on each occasion the School District
flatly refused. Superintendent Thomas, who first conceived of Cergy in
School s, and Joy Janes, who serves as coordi nator of the School Vol unteer
Program were asked in their courtroom testinony to justify the Schoo
District’s initial and subsequent decisions to exclude all other vocations
from the Program Bot h conceded under questioning that nental health
prof essionals, such as psychol ogi sts and social workers, have the sane
| evel of counseling and communication skills as do the clergy, and that
they would provide equally good role nodels for the students.
Nevert hel ess, these school admnistrators insisted that the clergy qua
clergy possess sone special quality justifying the School District’'s
decision actively to recruit them to the exclusion of all other
professions. Janes, after stating that she did not believe that “there
woul d be any harnf in including secular professionals in the Program

expl ained that the School District did not do so because:

112 See Aquillard, 482 U S. at 595. See also Santa Fe, 120
S.C. at 2282 (“To properly examne this policy on its face, we
must be deened aware of the history and context of the community
and forum”) (punctuation and citation omtted).
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[T]hat’ s not necessarily part of the m ssion
that we are hoping to acconplish wth dergy
in Schools. . . . Because the Cergy in
Schools follows a particular mssion, which
has been stated earlier today. . . . Let ne
just say that we're tapping the expertise of
the clergy for this particular program okay?

If we’'re doing sonething in the area of
engi neering, engineers, we’'re not going to ask
an accountant to cone in and work with themif
they’ re tal ki ng about engi neeri ng busi ness for
that’s the expertise the engi neers can give us

in that particular program

When these remarks are viewed in pari materia with the School

District’s concession that nental health professionals have
counseling skills equal to those of clergy nenbers and that they
are equally good role nodels, it becones clear that Janes could

only have been referring to a substantive expertise that the School

District considers to be possessed by the clergy and no others.
But, whereas engineers clearly do possess a unique substantive
expertise in matters of engineering that accountants | ack, clerics
have no corner on the substantive expertise market in matters of
virtue and norality (as distinct fromtheology) —at |east none

that the Establishnment C ause permts the governnment to recogni ze
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and act on. The School District’s “particular mssion” in
i npl ementing the Clergy in Schools program—to inpart to students
the particular brand of norality that it expected the clergy to
convey!’®* — does not cone close to articulating a permssible
pur pose under the Establishnment C ause.

The events surrounding the creation of Cergy in Schools,
whi ch are well docunented in the record, permt no inference other
than that the School District’s exclusive recruitnment policy was
religiously notivated fromits very inception. In distributing
panphl ets to engender support for the Program the School District
was quite candid about its intent to aid the clergy in their

religious as well as their secul ar endeavors. ** The informational

materials proudly declare that the program will “provide nore
vol unteer opportunities for clergy,” “expos[ing] nenbers of the
clergy to the real world of today' s students.” They further

113 Although the Controlling Mnority dismsses Janes’s
testinony, see Controlling Mnority OQpinion at 13, it studiously
avoi ds offering any alternative explanation as to what “particul ar
m ssion” the School District could possibly have had in mnd for
the clergy that would have been interfered with by adding other
professionals to the program

114 Bl SD has not gone to any great lengths to conceal its
religion-fostering purposes: In her closing argunent to the trial
court, the School District’s attorney declared that the Clergy in
School s programhas “a two-fold m ssion, not just one, your honor,
and it's clear from our mssion statenent that part of this
program a large part of this program is to educate the clergy
about what it is really like to be a student in BISD.” Teaching
clergy how better to mnister to their flocks is not a
constitutionally legitimate end for a public school district to be
pur sui ng.
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advance that “by mnisters being exposed to problens of schools”
they “will be aware of problens in schools and know better how to

attend to needs of young peopl e in church. " 115

The record evi dence descri bi ng ot her cont enpor aneous i nci dents
only serves to bolster the conclusion that the School D strict
initiated its exclusive recruitnent policy for the purpose of
pursuing constitutionally inpermssible ends. Shortly before
i npl enmenting Clergy in Schools, Superintendent Thomas delivered a
speech to a group of clergynen about the need to return prayer to
the public schools. On a strictly personal level, he is entitled
to this view, and there is no evidence in the record that as
Superi ntendent he has ever overtly acted on this specific goal. !

Nevert hel ess, the Superintendent’s vocal support of school prayer

115 This statenent, the functional equival ent of which appears
in at | east two BI SD docunents, clearly represents what the School
District considered to be a positive acconplishnent of the C ergy
in Schools program The Controlling Mnority’s contention that the
statenent appears in the agenda of the School District’s neeting as
not hi ng nore than an i nducenent for the clergy to join the program
see Controlling Mnority Opinion at 13, is nothing short of
| udicrous. By that reading of the docunent, “Morning Meetings -
10: 00 a. m” which appears in the sane columm in the docunent, woul d
al so represent an inducenent, which nakes no sense at all.
Moreover, with adm rable candor, the School District has admtted
t hroughout the course of this litigation that one of the primary
goals of Cergy in Schools is to nake the clergy nore effective in
performng their church-related duties.

116 There is, however, evidence in the record that
Superint endent Thomas frequently blurred the |ine between State and
Church functi ons. For exanple, on at |east one occasion he

requested area clergy to deliver sernons on designhated education-
related topics.
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gi rds the burgeoning i npression that Cergy in Schools was i ntended
by the School District to interject as nuch religion as it could
get away with into the public school system

So, too, does the School District’s distribution of a leaflet
entitled “Reasons for a School -Church Alliance” at its first Cergy
i n School s organi zational neeting. Neither the fact that the flyer
was initially prepared by the president of the PTA nor the School
District’s post-litigation di savowal of the docunent can change t he
firmy established fact that, at the tinme of the organizational
nmeeting, the School District found the views expressed in the flyer
to be sufficiently coextensive with its own that it elected to
distribute that brochure.!t Rabbi Hyman, who attended that
organi zational neeting, testified that he canme away wth the
distinct inpression that the flyer “was obviously put in there to
engender sone support and provide sone facts for this kind of
program’”

Not once has the Suprene Court upheld a governnent program
that so blatantly endorses religious professionals as uniquely

conpetent to pursue public ends, or one that so frankly decl ares

17 1'n flagrant disregard of the uncontested record testinony

of Superintendent Thomas and Rabbi Hynman — key w tnesses for
opposing sides in this litigation — the Controlling Mnority
baldly declares that the PTA President not only created the
docunent, but also personally distributed it. See Controlling
Mnority Opinion at 4. Nothing in the record supports this
contention. To the contrary, Superintendent Thonas testified

quite plainly that the docunent “was distributed by us” at an
organi zati onal neeting of Clergy in Schools.
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its intent to aid religious |leaders in their sectarian endeavors.
That a program taken as a whole, nmay be directed toward a
constitutional end has never before been permtted to shield
essential features of such programfromindividual constitutional
scrutiny.

In Wallace v. Jaffree, for exanple, the Suprene Court

i nval i dated a governnent - mandated nonment of silence that was set

aside by the Al abama State | egislature for “neditation or voluntary

prayer.”1® Al though five Justices expressed the view that nonents
of silence generally have a |l egitimate secul ar purpose, ''° t he Court
neverthel ess struck down the particular nonment of silence then
under revi ew because the Justices could discern no secul ar purpose

for the addition of the words “or voluntary prayer” in the

i npl ementing statute. Simlarly, in Edwards v. Aquillard, the
Court invalidated the Louisiana Creationism Act for lack of a
secul ar purpose even though the science curriculumof which it was
a conponent part clearly pursued a legitimte secular end.??® In
i ke manner, when the Programis tested for a secul ar purpose, the

governnental decisiontorecruit only clergy to conduct this norals

118 472 U.S. 38 (1985) (enphasis added).

119 Justice Powel I, 472 U.S. at 62; Justice O Connor, 472 U.S.
at 76-77; Justice Burger, 472 U S. at 84-90; Justice Wite, 472
U S at 90-91; and then-Justice Rehnquist, 472 U. S. at 91-114.

120 482 U. S. 578 (1987).
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and ethics program cannot stand. It’s just that sinple.

The Suprenme Court’s Establishnent O ause Tests

My di scussion of the neutrality requirenent in Part | of this
opinion is independently sufficient to denonstrate that the School
District’s clergy-only recruitnment policy IS patently
unconstitutional. Nevertheless, to square ny dissent against the
acconpanyi ng opi nions that deny the Program s unconstitutionality
and to expose their flawed |legal reasoning, | wll also assess
briefly the Programis constitutionality by running Cergy in
School s through the battery of tests designed by the Suprene Court
to determne the conpatibility of governnent action with the
Est abl i shnent C ause.

The Suprenme Court assesses conpliance with the Establishnent
Cl ause through three separate tests: Coercion, Endorsenent, and the
so-called Lenon test. As the Programi s counseling sessions do not
constitute formal religious exercises, the coercion test 1is
i napplicable to the instant case. And | have al ready denonstrat ed,
in part | above, that the clergy-only recruitnent and staffing
policy of Clergy in Schools fails the Endorsenent test by conveying

the wunconstitutional nessage that the School District favors
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religion over nonreligion.'? Al that remains is to confirmthat
Clergy in Schools cannot clear even one prong of the tripartite

Lenpbn test.

A The Lenon Test’s First Prong: Secul ar Purpose

We first | ook to see whet her the governnent action in question
had a secul ar purpose.!?? |f the action is determ ned to have been
taken for the purpose of favoring, advancing, or endorsing
religion, “no consideration of the second or third criteria of
Lenon is necessary.”'?® | have already shown, in part Il of this
opi nion, that the summary judgnent record contains a surfeit of
evidence that the Programis clergy-only recruitnent and staffing
policy was inplenented by BI SD for the unconstitutional purpose of
endorsing a distinctly religious approach to the inculcation of
morality and civic virtues. Wen tested under Lenon’s disjunctive
secul ar purpose prong, therefore, the School District’s decisionto
recruit only clergy to conduct the Program cannot stand.

B. The Lenbn Test’s Second Prong: Primary Effect

121 See All egheny, 492 U. S. at 592-93 (1989).

122 See Santa Fe, 120 S.Ct. at 2281 (“CQur Establishment C ause
cases involving facial challenges . . . have not focused solely on
the possible applications of the statute, but rather have
consi dered whether the statute has an unconstitutional purpose.”).

123 Aguillard, 482 U S. at 585 (punctuation omtted).
77



Both the Endorsenent Test and the second prong of the Lenon
test, which the Controlling Mnority exam nes in tandem inquire

whet her the chal | enged governnent programhas the prinmary effect of

advancing religion by conveying a nessage that religion is
preferred over nonreligion. As such, the ultimte question under
both tests is whether the challenged program is neutral toward
religion.? | have already denonstrated, in part | of this
opi nion, the flagrant non-neutrality of BISD s policy of recruiting
only clergy to staff the only volunteer program designed by the
School District to inculcate norality and civic virtues.

Accordingly, Cergy in Schools does not pass constitutional nuster
under either the Endorsenent test or the second prong of Lenon

Neverthel ess, as astonished as | am at the boldness of the
Controlling Mnority Qpinion in “presunfing] that the volunteers
W ll conply with the programi s secul ar guidelines” and refrain from
any indoctrination of religion, | admre its subtle cleverness in
| eading the gullible down that prinrose path.'?® Even though the
Suprene Court has abandoned the presunption that public schoo

teachers assigned to religious schools will inevitably indoctrinate

124 Lemon, 403 U.S. at 612. As the instant case involves a
facial challenge only, individual incidents that have occurred
during the operation of the Cergy in Schools program are
irrelevant to this inquiry.

125 See Controlling Mnority Opinion at 15.
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their students inreligion,? in Mtchell v. Helns, 2’ five Justices

(O Connor, Breyer, Souter, G nsburg, and Stevens) reaffirned the

Court’ s | ongst andi ng converse presunpti on —preci sely opposite the

presunption slipped in by the Controlling Mnority — that
religious instructors will inevitably interject religionintotheir
| essons even when teaching purely secular topics.??8 It is

i nconcei vable that the Ball presunption would not be applied “in

spades” to full-fledged religious mnisters teaching classes in

public schools on such areligion-related topic as norality. O her
than calling the Controlling Mnority's hand on this bit of
| egerdemai n, however, | refrain fromexpressing any opi nion on this
i ssue because we need not reach it to conclude that, as currently
constructed, Clergy in Schools is unconstitutional.

C. Third Prong of the Lenpbn Test: Entangl enent

In the wake of the Suprene Court’s decision in Agostini V.

Felton, ?»° Lenon’s third prong has evolved as the | east defined of

the Establishment Cl ause tests. | t is now clear t hat

“[e] ntangl enent nust be <excessive’ before it runs afoul of the

126 See Agostini v. Feldman, 521 U. S. 203, 223-28 (1997).

127 U'S. _, 120 S.Ct. 2530 (2000).

128 See, e.qg., School District of Gand Rapids v. Ball, 473
U S 373, 399-400 (1985) (O Connor, J., concurring in the judgnment
in part and dissenting in part), overruled in part by Agostini, 521
U S. at 236.

129 521 U.S. 203 (1997).
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Establi shnent C ause.”® Equally clear is the truism that, in
determ ning whether the entanglenent effect of a particular
governnment action is excessive, “the resulting rel ati onship between
the governnent and [the] religious authority” is a critical
factor.3 But to date the Suprene Court has of fered scant gui dance
as to what quality and quantity of entanglenent is excessive
| eaving the inferior courts to puzzle through this anal ysis on our
own.

Because this particular facet of the law, dealing as it does
w th Establishnment C ause analysis, is so ill-defined, and because
both the first and second prongs of the disjunctive Lenbn test

provi de sufficient i ndependent bases on which to decl are the School

District’s exclusive recruitnment policy —and, therefore, Cergy
in Schools —facially unconstitutional, | refrain from anal yzi ng
t he entangl enent aspect of the Programin great detail. | cannot

hel p but note i n passing, however, that when the governnent invites
clergynen qua clergynen to cone into its public schools and refuses
to invite any others, thereby publicly according the clergy “nost
favored nation” status; when t he governnent conducts organi zati onal
meetings with clergy participants at |local churches; when the
gover nnment encourages the clergy who attend those neetings to pray

before going into the schools; when the governnent creates ab

130 1d. at 233.
Bl 1d. at 232.
80



initio a clergy-only volunteer group and asks that group to conduct
a norals and ethics program in the public schools; when the
governnent openly declares that a central purpose of that program
is to help the clergy better mnister to their congregations; and
when school adm nistrators greet the clergynmen and shepherd them
into classroons, select the students to be counseled, and remain in
the sessions to steer, guide, and control the proceedings, |I find
it inpossible —at |east w thout donning blinders —to concl ude
that the resulting entanglenent between Church and State is
anyt hing short of “excessive.” Wre it necessary to do so, | would
hold that Cergy in Schools in its entirety, with the School
District’s clergy-only recruiting policy at its core, fails the
third prong of the Lenpon test as well, |eaving the Programw thout
a single constitutional foothold from which to claim conformty
with the dictates of the Establishnent C ause and its central thene
of neutrality toward religion.
| V.
St andi ng

Al t hough | concur in holding that the Does have standing to
press their clains before this court, the Controlling Mnority's
anvil-like subtlety in warning that “standi ng nust be denonstrated
at all stages, including trial” conpels nme to offer a few words

of my own on the subject. Even though it blurs the concepts of

132 See Controlling Mnority Opinion at 3.
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Equal Protection and the Establishnment C ause, | do not choose to
take i ssue with the pronouncenent of the Controlling Mnority that
the exclusion of the Does from the benefits of a school-financed
program in which they cannot in good conscience participate
suffices as a cogni zable injury for purposes of standing. | do,
however, view the ever-present threat of forced or coerced
inclusion in such a programas an even stronger ground for finding
standi ng, especially now that remand will inevitably prolong the
exposure of the Does and others simlarly situated to a religion-
preferring activity. | nust respectfully take issue, therefore,
with what | viewas Judge Jolly’s m sreadi ng of the Suprene Court’s

decision in Valley Forge. 13

A fair reading of Valley Forge makes clear that the threat of

bei ng sel ected by the School District to attend a Cergy in School s
session is sufficient to confer standing on the Does to seek “pre-
exposure” relief fromthe federal courts. ¥ That they have not yet
suffered any direct psychological harmis irrelevant; after all,

the plaintiff in Lee v. Wisnman was allowed to chall enge a school

district’s use of graduation prayers four years prior to her

133 Valley Forge Christian College v. Anericans United for
Separation of Church and State, 454 U S. 464 (1982).

134 1d. at 472 (“Article Ill requires the party who i nvokes the
court’s authority to show that he personally has suffered sone
actual or threatened injury as a result of the putatively illegal

conduct of the defendant.”) (punctuation and citation omtted)
(enphasi s added).
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schedul ed graduation.® As the Suprene Court stated just nonths
ago in Santa Fe, “the sinple enactnent of this policy, with the
pur pose and perception of school endorsenent of [religion], was a
constitutional violation. W need not wait for the inevitable to
confirm and magnify the constitutional injury.” Neither is it
material that the school children, including the Doe children, are
permtted by the School District to “opt out” of the Program *“Opt

out” clauses have | ong been considered by the Suprene Court to be
constitutionally irrelevant.®® Finally, the fact that it may be

statistically unlikely that any of the individual plaintiffs wll

be selected to participate in the School District’s ongoi ng Program
is of no monent: If it were, the governnent woul d al ways be abl e
to defeat pre-enforcenent challenges nerely by random zing the
occurrence of unconstitutional events that it w shed to sponsor. 138

Once again, context is all-inportant. As plaintiffs, the Does
have presented anpl e record evidence to show that every single day

that their children attend school they are subjected to the threat

135505 U.S. 577, 584 (1992).
136120 S. . at 2282.

137 See Abington, 374 U S. at 225 (“Nor are these required
exercises mtigated by the fact that individual students may absent
t hensel ves upon parental request[.]”).

138 |magine, if you will, a teacher drawi ng a nunber out of a
hat at the start of each class day, and then engaging in a Bible
reading if he happens to draw the nunber 1,000. See Santa Fe, 120
S.C. at 2282-83 (“CGovernnent efforts to endorse religion cannot
evade constitutional reproach based solely on the renote
possibility that those attenpts may fail.”).
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of a constitutional injury. The Does are in no way conparable to

the Valley Forge plaintiffs, who had only the nost abstract and

geographically renote of interests in bringing their challenge.
The Does do not nerely disagree in a general, intellectual sense
wth the School District’s actions; rather, they object to their
children’s being forced personally to run the risk every day of
bei ng subjected to a religion-endorsing programthat operates in
their very own schools.®® This ever-present, tangible risk, faced
in the very school buildings that they are conpelled by law to
attend, is nore than sufficient to vest the Does with Article Il
standing, as injured parties, to bring their conplaint.
| V.

Concl usi on

139 | respectfully suggest that Judge Jolly is sinply wong
when he argues that plaintiffs in Establishnent C ause cases are
required to go further than this by show ng that, because of their
fear of being subjected to the unconstitutional program they are
presently suffering fromdel eterious psychol ogi cal harns. As noted
above, the plaintiff in Lee v. Wisman was allowed to challenge a
school district’s use of graduation prayers four years prior to her
schedul ed hi gh school graduation. 505 U S. 577, 584 (1992).

140 The concurrence by judges constituting a majority of this
en banc court that the Does have alleged sufficient actual or
threatened injury to confer standi ng nakes it unnecessary to reach
the Doe’'s alternative claim of taxpayer standing. Because on
remand the Does nust once again denonstrate standing at trial,
however, | note that they are |ikely to have standi ng as taxpayers
to challenge the Program To denonstrate standing on that basis,
the Does need show only that (1) they pay taxes to the rel evant
governnent entity — here, the School District, and (2) tax
revenues are expended on the disputed practice —here, the dergy
in Schools program See Doe v. Duncanville |ndependent Schoo
District, 70 F.3d 402, 408 (5th Gr. 1995) (citations omtted).
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The existing record establishes beyond cavil that the School
District’s clergy-only recruitnment policy IS clearly
unconstitutional: It endorses religion by holding the clergy upto
the students, parents, and citizens of Beaunont as exclusively
superior teachers and incul cators of noral attitudes, beliefs, and
practices. The clergy may, of course, consistent with the
Establ i shnent C ause, freely participate in the public sphere; but
the Establishnment O ause does not permt the governnment to accord
t hem such favored status.

The Controlling Mnority’ s insistence on anal yzi ng the School
Vol unt eer Programas a whol e deliberately | oses sight of the trees
for the forest by side-stepping the one issue that we have been

called on to address: The constitutionality of the School

District’s clergy-only recruitnent and staffing policy. On the

strength of the extant record, that policy, when forthrightly
tested for neutrality pursuant to Allegheny and properly viewed
t hrough the | ens of the Suprene Court’s Establishnment C ause tests,
is indisputably unconstitutional. The fact that a case requires us
to draw close and difficult lines in an area as sensitive as the
Est abl i shnent C ause does not relieve us of our duty to decide it.
It is for these reasons that | respectfully but strenuously dissent
fromthis court’s failure to grant summary judgnent to the Does,
and fromits remand of this case to the district court to perform

what I perceive to be a st ereot ypi cal hol l ow act.
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