IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40619

W LLI AM REED HUCKABAY,
Pl ai ntiff-Appellant,
VERSUS
EDWARD MOORE,
Individually and in Hs Oficial Capacity
as County Conm ssioner,
and
JEFFERSON COUNTY, TEXAS,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas

May 22, 1998

ON PETI TI ON FOR REHEARI NG

Before POLI TZ, Chief Judge, SM TH and DUHE, Circuit Judges.
JERRY EE. SMTH, G rcuit Judge:

The petition for rehearing is DENIED. This court's opinion,
137 F.3d 871 (5th Gr. 1998), is hereby wthdrawn, and the

follow ng opinion is substituted:

Wl iam Huckabay, who is white, has worked as an enpl oyee of



Jefferson County Precinct Four since 1976. Edward More, who is
bl ack, was el ected Comm ssi oner of Precinct Four in 1987. Huckabay
all eges that upon his election, More imediately set out on a
deli berate and overt program to make his precinct a “black
precinct.” According to Huckabay, Moore stated that “blacks had
suffered for two hundred years, and now it was the whites' turn,”
and Moore acted upon that theory.

Agai n accordi ng to Huckabay, Moore instituted generally raci st
enpl oynent practices in an attenpt to force out his white
enpl oyees. Moore denpted white supervisors of many years
experience, replacing them wthSSand forcing them to work
under SSbl acks of |esser experience and training. He assigned
whites to the nost burdensone and disliked tasks, while excusing
bl acks. He refused to all ow whites who had been injured on the job
to perform “light duty”SSas he did for blacksSSbut insisted that
they perform heavy duty or stay hone. He allowed bl ack enpl oyees
to take frequent breaks on the job, but chastised whites who did
the sanme. During his tenure as conm ssioner, More hired twenty-
two bl ack enployees and only one white. And on the job, More
tol erated and hel ped to foster an atnosphere in which whites were
called “honkeys” and were mnade the subject of ridicule and
harassnment on account of race.

Huckabay clains that, in addition to suffering this
general i zed discrimnation, he has incurred specific instances of
particul ari zed discrimnation. He was denoted, and his pay was

cut, frommechanic to | aborer when he broke his armand had to take



time off fromwork. He is no longer allowed to run any equi pnent.
When a supervisory job opened up, he was not even considered for
it, despite his fairly long experience with the county.? And in a
mul titude of ways, he is forced to tolerate verbal and nonver bal
raci al harassnent as a condition of his enpl oynent.

On May 26, 1995, Huckabay filed a charge of discrimnation
with the EEOC, alleging a hostile work environnent. He received a
right-to-sue letter and filed this suit, alleging violations of
42 U.S. C. 88 1981, 1983, and 2000e, as well as Texas tort and state
constitutional clains. The district court granted sunmary j udgnent
in favor of Moore and the county. On appeal, Huckabay chal | enges
the summary judgnent as to his title VII claimand his state tort
and constitutional clains, but he abandons his clains under 88 1981

and 1983.2

1.

W review a summary judgnent de novo. See Hanks .
Transcontinental Gas Pipe Line Corp., 953 F.2d 996, 997 (5th Gr.
1992) . Summary judgnent s appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,

together with the affidavits, if any, showthat there is no genui ne

! Both the denption and failure to prompte occurred nore than 300 days before
Huckabay filed his charge with the EECC.

2 Huckabay chal l enges the judgnment with regard to title VIl on both the
limtations and evidentiary i ssues. Nowhere, though, does he nention the court's
di sposition of his 8§ 1981 and 1983 clains. Al though we may liberally construe
briefs to determne what issues are presented, issues not raised at all are
consi dered abandoned. See, e.g., SECv. Recile, 10 F.3d 1093, 1096 (5th Cr
1993).



i ssue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Feb. R Cv. P. 56(c). The
party seeking summary judgnent carries the burden of denonstrating
that there is an absence of evidence to support the non-noving
party’s case. See Celotex Corp. v. Catrett, 477 U S. 317, 325
(1986). After a proper notion for sunmary judgnent is made, the
non- novant mnust set forth specific facts showing that there is a
genui ne issue for trial. See Hanks, 953 F.2d at 997.

W begin our determnation by consulting the applicable
substantive law to determ ne what facts and issues are material.
See King v. Chide, 974 F.2d 653, 655-56 (5th Gr. 1992). W then
reviewthe evidence relating to those i ssues, view ng the facts and
inferences in the Iight nost favorable to the non-novant. See id.
If the non-novant sets forth specific facts in support of
all egations essential to his claim a genuine issue is presented.

See Brothers v. Klevenhagen, 28 F.3d 452, 455 (5th Gr. 1994).

L1l

A
In a state that, |ike Texas, provides a state or |ocal
adm nistrative nechanism to address conplaints of enploynent
discrimnation, a title VII plaintiff nust file a charge of
discrimnation with the EEOC within 300 days after |earning of the
conduct all eged. 42 U.S.C. 8§ 2000e-5(e)(1l); see also Messer v.
Meno, 130 F.3d 130, 134 & n.2 (5th Cr. 1997). Huckabay did not

file wwth the EEOC within 300 days of nmuch of the discrimnatory



conduct he alleges, but he clains that under the “continuing
vi ol ation doctrine,” recognized by this court in Berry v. Board of
Supervisors, 715 F.2d 971 (5th Cr. 1983), his clains are tinely,
nonet hel ess.

As we expl ained in Messer,

The continuing violationtheory relieves aplaintiff
of establishing that all of the conpl ai ned-of conduct
occurred within the actionable period if the plaintiff
can show a series of related acts, one or nore of which
falls wthinthelimtations period. . . . The core idea
of the continuing violations theory, however, is that
equi tabl e considerations nay very well require that the
filing periods not beginto run until facts supportive of
a Title VII charge or civil rights action are or shoul d
be apparent to a reasonably prudent person simlarly
situated. The focus is on what event, in fairness and
| ogi c, should have alerted the average | ay person to act

to protect his rights. At the sanme tinme, the nere
perpetuation of the effects of tine-barred discrimnation
does not constitute a violation of Title VII in the

absence of independent actionable conduct occurring

wthinthe statutory period. Thus, aplaintiff can avoid

alimtations bar for an event that fails to fall within

the statutory period where there is a persisting and

continuing system of discrimnatory practices in

pronmotion or transfer that produces effects that may not

mani f est thensel ves as i ndi vidual 'y di scri m nat ory except

in cunmul ation over a period of tine.
130 F.3d at 134-35 (citations, quotation marks, and brackets
omtted). Al though there is no definitive standard for what
constitutes a continuing violation, the plaintiff nust denonstrate
nmore than a series of discrimnatory acts. He nust show an
organi zed schene | eading to and including a present violation, see
Berry, 715 F.2d at 981, such that it is the cunulative effect of
the discrimnatory practice, rather than any di screte occurrence,
that gives rise to the cause of action, see Messer, 130 F.3d at

135; dass, 757 F.2d 1561.



This inquiry may involve several factors, including the
follow ng three

The first is subject matter. Do the alleged acts involve

the sanme type of discrimnation, tending to connect them

in a continuing violation? The second is frequency. Are

the alleged acts recurring . . .[% or nore in the nature

of an isolated work assignnent or enploynent decision?

The third factor, perhaps of nost inportance, is degree

of permanence. Does the act have the degree of

per manence which should trigger an enpl oyee's awareness

of and duty to assert his or her rights, or which should

indicate to the enpl oyee that the conti nued exi stence of

the adverse consequences of the act is to be expected

W t hout being dependent on a continuing intent to

di scri m nate?
Berry, 715 F.2d at 981. | nportantly, however, the particular
cont ext of i ndi vi dual enpl oynent situations requires a
fact-specific inquiry that cannot easily be reduced to a fornul a.

| d.

B
Huckabay's specific allegations are that he was unlawfully
denoted because of his race, that he was kept from pronotion
because of his race, and that he was forced to endure a racially
hostile work environnment as a condition of his enploynent. Moore
argues that the continuing violation doctrine may apply only, if at
all, to the hostile environnent claim rather than to the specific

i nstances of denotion and failure to pronbte.* W agree.

3 Berry gives the exanple of a bi-weekly paycheck as “recurring” acts, but
we specifically have held that the nmere recei pt of a paycheck does not constitute
a “continuing act” of discrimnation. See Hendrix, 911 F.2d at 1104.

4 Moore al so argues that Huckabay failed to raise the doctrine in the trial
(continued...)



There is little question that Huckabay's hostile environnent
claimis subject to the continuing violation doctrine. The ongoing
raci al harassnent suffered by Huckabay was all of the sane sort, it
was continual, and it was a permanent condition of his workpl ace.
Cf. Berry, 715 F.2d at 981. And the pattern of harassnent was not
the kind of violation thatSSlike a discrete instance of
di scrimnatory conductSSwould put a worker on notice that his
rights had been violated. 1d. Wile we need not decide whether
every hostile environment would necessarily be a continuing
violation, cf., e.g., Gpson v. KAS Snacktinme Co., 83 F. 3d 225, 229
(8th Cr. 1996), we conclude that the hostile environnment faced by
Huckabay was.

That Huckabay was subjected to this continuing violation does
not, however, necessarily nmake tinely all his allegations of
di scrim natory conduct. Where it is applicable, the continuing
violation doctrine applies to excuse the 300-day exhaustion
requi renent only as to the course of conduct that constitutes that
vi ol ati on. We therefore nust consider whether all the conduct
al | eged by HuckabaySSt he hostil e environnent, the denotion, and the
failure to pronoteSShmay be considered part of the sane continuing
course of conduct. This, in turn, wll depend on the basic test

for what conduct wll <constitute a continuing violation, as

(...continued)

court with respect to the pronotion and denotion clains, and that he t hus wai ved
it. This argunent rises or falls on the basic applicability of the theory to any
gi ven conduct, for if a course of conduct is a single cause of action, there is
no need to raise arguments with respect to every instance of conduct within the
continuing violation that gives rise to that cause.

7



articulated in Berry and ot her cases.

Huckabay's denotionis a different sort of discrimnation from
the day-to-day harassnment that makes his workplace a hostile
environnent. Moreover, he was denoted only once, and unlike the
cunul ative effect of the petty annoyances of daily harassnent,
denotion is the sort of discrete and salient event that should put
an enpl oyee on notice that a cause of action has accrued. |t does
not constitute a part of the sanme pattern of behavior that anmounts
to a continuous violation by rendering Huckabay's workplace a
hostil e environnment.

Simlarly, More's failure to pronote Huckabay is an isol ated
occurrence apart from the continuously violative hostile
envi ronnent . These discrete adverse actions, though racially
not i vat ed, cannot be | unped together with the day-to-day pattern of
raci al harassnent, for they were isolated occurrences that should
have put Huckabay on notice that a claimhad accrued. Therefore,
because these otherwise wuntinely clains are not continuing
vi ol ati ons, Huckabay cannot recover for his denotion or failure to
be pronoted.

The remai ni ng question with regard to the continuing violation
doctrine i s whet her Huckabay can point to any violation within the
300-day period. The doctrine will render a conplaint tinely as to
a course of conduct only if the conplaint is tinely as to the nobst
recent occurrence. See Coon v. Georgia Pac. Corp., 829 F.2d 1563,
1570 (5th G r. 1987).

The district court stated that Huckabay's conti nui ng viol ati on



theory nust fail, because he had offered no “specific evidence” of
conduct within the 300-day window. It is true that a plaintiff may
not survive sunmary judgnment w th conclusory statenents that
discrimnation is “ongoing.” ° And as always, the nonnoving party
must set forth specific facts that support his case. See, e.g.
Hanks, 953 F.2d at 997.

Here we have specific and uncontradicted facts. Huckabay's
affidavit states, for exanple, “I amconstantly ri bbed and harassed
[ by cowor kers] for being white.” 1In his deposition, Huckabay again
uses the present tense when he states that he endures “constant
remarks” fromhis coworkers and that “[my wi fe says she can't talk
to me for an hour when |I conme hone to eat supper.” The conpl aint
states, “[a]s recently as Decenber 18, 1996, Plaintiff was required
by his African- Anerican supervi sor, Benjam n Okadi gbo, to attend a
nmeeting at the courthouse, which Bl ack enpl oyees were not required
to attend.”® In the affidavit attached to his original EECC charge
of discrimnationSSand also nmade part of the district court's
recordSSHuckabay rel ates that he was “assigned to standing in the
rain on May 8, 1995,” while blacks were allowed to take shelter.

These specific facts, and others, support Huckabay's claim

5> See Douglass v. United Servs. Auto. Ass’'n, 79 F.3d 1415, 1429 (5th Grr.
1996) (en banc) (“[Conclusory allegations, speculation, and unsubstantiated
assertions are inadequate to satisfy the nonnovant’s burden.”).

6 The facts put forth in a verified conplaint may be treated as if in an
affidavit on sunmary judgnent, if the asserted facts neet the requirenents of
FED. R Qv. P. 56(e) that they be within the personal know edge of the affiant,
that they otherw se woul d be admi ssible into evidence, and that the affiant be
conpetent to testify. See Lodge Hall Misic, Inc. v. Waco Wangler dub, Inc.,
831 F.2d 77, 80 (5th Gr. 1987); Fower v. Southern Tel. & Tel. Co., 343 F.2d
150, 154 (5th Cir. 1965).



that he worked in a hostile environnent during the 300 days prior
to his May 26, 1995, EEOC claim Therefore, he may avail hinself
of the continuing violation doctrine as to his hostile environnent

claim

C.

The district court concluded that even if Huckabay's title VII
clainms are not time-barred, he would | ose on the nerits, for he had
failed to nmake reference to the specific dates and tines of alleged
discrimnation. This was error. Rather, the point of a hostile
environnent claimis that there is a conti nuous and ongoi ng pattern
of harassnent, rather than an incident, the occurrence of which can
be precisely determned. Cf., e.g., Meritor Sav. Bank v. Vinson,
477 U.S. 57, 66-67 (1986). Wiile dates and tines may |end
credibility to the plaintiff's caseSSand their |ack nmay seriously
underm ne itSSthey are not, as a matter of law, a prerequisite to
recovery.’

Agai n, there is no doubt that vague or conclusory all egations
of discrimnation or harassnent are not enough to survive summary
judgnent. See Douglass, 79 F.3d 1415, 1429. But that is not what
we are presented with. Here, we have the affidavits of Huckabay
and two of his co-workers in which they all ege specific instances

of discrimnation, including those described above. The sumary

" Nor does anything in the federal rules require nore. |In particular, FED
R Qv. P. 9(f), which addresses the pleading of time and place, “does not
require specificity in pleading tinme and place.” 2 JAveSs W MXRE ET AL., MXRE' S
FEDERAL PRACTICE 8 9.07[ 1], at 9-35 (3d ed. 1997).

10



j udgnent evidence that Huckabay presents is nore than enough to

allow his hostile environnent claimto survive.

| V.

Huckabay naned Moore a party in his official and individual
capacities. In essence, he argues that the plenary authority
w el ded by county comm ssioners in Texas causes the individual
comm ssioners to be “enployers” for title VII purposes, and thus
subject to liability.

A supervisor is considered an “enployer” under title VII if he
welds the enployer’s traditional rights, such as hiring and
firing. See Harvey v. Blake, 913 F.2d 226, 227 (5th G r. 1990).
And a county conm ssi oner such as Mbore, who possesses al nost total
executive authority within his precinct as well as legislative
authority as a nenber of the comm ssioners court, certainly welds
sufficient authority to be considered an enpl oyer.

This power is necessarily exercised, however, by a person who
acts as an agent of the corporate or nunicipal body he represents.
Because the wongful acts are perforned in his official capacity,
any recovery against that person nust be against him in that
capacity, not individually. See id. at 227-28; see also Gant v.
Lone Star Co., 21 F.3d 649, 651-53 (5th Gr. 1994) (private
enpl oyer) . Further, if Mowore acted only in his individual
capacity, he did not act as an “enployer” and would not be liable
under title VII to the extent that he acted individually. See

42 U. S.C. § 2000e-2 (1994); Gant, 21 F.3d at 653. Thus, a public

11



official cannot be held liable in his individual capacity for
backpay damages under title VII. See Canton v. Oleans Parish
Sch. Bd., 649 F.2d 1084, 1099 (5th Gr. Unit A July 1981).

Huckabay asserts that a recent anmendnent to 42 U S.C § 1981
extends liability to Mbiore in his individual capacity. Under the
anmended statute, 42 U. S.C. 8§ 198l1a(a)(1l) (1994), in cases where
l[tability under 8 1981 is unavailable under title VI, defendants
can be nmade |iable for the sane damages as woul d be avai | abl e under
§ 1981Ssnanely, conpensatory and punitive damages. Thus, Huckabay
argues that under this section, More should be personally liable
for conpensatory and punitive damages, for the cases foreclosing
personal liability under title VII speak only to the availability
of backpay awards from i ndividual defendants. Cf., e.g., Gant,
21 F. 3d at 651-53.

There is no nerit to this argunent. Section § 1981a does not
create a new substantive right or cause of action. Rat her, the
pl ain | anguage of the statute shows that it nerely provides an
additional renedy for “unlawful intentional discrimnation .
prohi bited under . . . 42 U S.C. § 2000e-2 or 2000e-3.” 42 U.S. C
§ 1981a(1)(1). Those sections of title VII, then, provide the
underlying substantive right, a right that prohibits conduct only

by “enpl oyers,” “enploynent agencies,” and “labor organi zations.”
See 42 U.S.C. 88 2000e-2, 2000e-3. Huckabay does not claim
discrimnation by either of the latter two, and our cases nake

plain that the term “enployer” does not include a hiring or

12



supervisory official in his personal or individual capacity.?

V.

W agree with the district court that Huckabay's claim for

intentional infliction of enotional distress cannot wthstand
sunmary | udgnent. Texas |law permts recovery under this theory
only where the plaintiff's enotional distress is “severe.” See

Twman v. Twyman, 855 S.W2d 619, 621-22 (Tex. 1993). The severity
of distress is not nerely a matter of damages, it is an el enent of
t he cause of action. Hadley v. VamPTS, 44 F.3d 372, 375 (5th Cr
1995). “Severe” distress is that which no reasonabl e person coul d
be expected to endure, Behringer v. Behringer, 884 S . W2d 839, 844
(Tex. App.SSFort Worth 1994, wit denied), and nust be nore than
mere worry, anxiety, vexation, enbarrassnent, or anger, Regan v.
Lee, 879 S.W2d 133, 136 (Tex. App.SSHouston [14th Dist.] 1994, no
writ). Huckabay has failed to adduce any summary judgnent evi dence
that his distress was sufficiently severe, and his own deposition
shows that it was not.

Huckabay's cl ai munder the Texas Constitution also fails. The
Texas Suprene Court has specifically rejected the inplication of a

Bi vens-type action for damages under the state constitution.?®

8 See Grant, 21 F.3d at 651; Harvey, 913 F.2d at 227. See also MIler v.
Maxwel | s Int’l Inc., 991 F. 2d 583, 588 n.2 (9th Cir. 1993) (rejecting argunent that
§ 198la alteredtitle VIl scheneto allowindividual liability for conpensatory and
puni ti ve danages).

9 See City of Beaurmpnt v. Bouillon, 896 S.W2d 143, 149 (Tex. 1995).
Cf. Bivens v. Six Unknown Nanmed Agents of Federal Bureau of Narcotics, 403 U.S. 388
(1971).

13



Rat her, the only renmedy afforded by that constitution is equitable
relief from governnental actions taken in violation of its
di ct at es. | d. On appeal, Huckabay clains that he desires
equitable reliefSSnanely restoration to his previous position and
pay | evel of nmechanic, rather than | aborer. Wile he nmay indeed
desire such a result, his conplaint requests only nonetary
conpensation.'® Huckabay's claim for nonetary relief under the

Texas Constitution is foreclosed as a matter of | aw

VI,

Huckabay has presented a title VII hostile environnent claim
wth sufficient specificity to wthstand summary |udgnent.
Further, because the alleged hostile environnent is a continuing
violation, and because Huckabay has adduced summary judgnent
evi dence of certain specific violations that took place within the
300-day statutory period, the claimis not tine-barred. But we
agree that sunmary judgnent was proper as to all of Huckabay's

other clains and that Myore may not be held liable in his

10 Huckabay al so clainms that his conplaint should be read as requesting
backpay, and that backpay can be considered equitable relief under Texas |aw.
He cites us to City of Austin v. Gfford, 824 S.W2d 735 (Tex. App.SSAustin 1992
no wit), which involved a claimfor backpay under the Texas Human Ri ghts Act,
which authorizes an “equitable award of back pay.” TEX. LABOR CODE ANN
§ 21.001-.306 (West 1996).

This does not nean that backpay awards are equitable relief in the sense
t hat Huckabay suggests. The statute uses the term“equitable” to nmean “fair and
just”; it does not use the termto nean “not legal.” Cf. OBryant v. Gty of
Mdl and, 949 S . W2d 406, 413-14 (Tex. App.SSAustin 1997, wit granted)
(“of ficers' request for back pay for violations of their constitutional rights
is essentially an action at law'). See also, e.g., BLAK s LawDi criavary 537 (6th
ed. 1990) (“equitable” defined in both senses). Suits for danages are, by their
nature, suits at law, see OBryant, 949 S.W2d at 413-14, and Bouillon
896 S.W2d at 149, nade plain that the Texas Constitution does not give rise to
such suits for nonetary relief.

14



i ndi vi dual capacity. We therefore REVERSE the summary | udgnent
only with respect to the hostile environnent claim AFFIRMin all

ot her respects, and REMAND for a trial on the nerits.
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