IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40632

JCE HAMVACK; ANN HAMVACK,
Plaintiffs,
JCE HAMVACK,
Pl ai ntiff-Appellant,
VERSUS
BARO D CORPORATI ON, fornerly doing business as N L
| ndustries, Incorporated; THE PENSI ON AND EMPLOYEE
BENEFI TS COWM TTEE OF N L | NDUSTRI ES, | NCORPCRATED
Def endant s,

BARO D CORPORATI ON, fornerly doing business as N L
| ndustries, I|ncorporated,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

June 9, 1998

Before KING SM TH, and STEWART, Circuit Judges.
JERRY EE. SMTH, G rcuit Judge:

In this case arising under the Enploynent Retirenent |ncone
Security Act (“ERISA’) of 1974, 29 U. S.C. 8§ 1001 et seq., Joe
Hammack sued Baroid Corporation, demanding coverage under the

conpany's health plan for his wife's hospital bills. The district



court concluded that the Medicare as Secondary Payer (“MSP")
statute, 42 U S.C. 8§ 1395y(b), does not apply and awarded Hamrack
$124, a fraction of what he had sought. Finding no error, we

affirm



l.

When Hammack retired fromhis job with NL I ndustries in 1985,
at age 55, he was under an NL I ndustries health plan that qualifies
as a benefit plan under ERISA.! The plan provided, in relevant
part:

If you retire either directly fromactive enpl oynent or

froman approved conpany disability plan under a conpany

sponsored retirenent plan, Option A of the nedical plan

wll continue at no cost to you and your eligible

dependents. . . . Once you or your spouse becones

eligible for Medicare, benefits will be calculated by
reducing covered nedical expenses by the anount of

Medi care paynents. |In calculating benefits payable, it

is assunmed that both you and your dependents have both

part A and B Medi care coverage.

At the tinme of Hanmack's retirenent, his wife, Ann, was over 65.

In 1988, Ann Hammack incurred outpatient nedical bills
totaling close to $1,000. Baroid paid part of these bills, another
insurer paid part, and the Hammacks paid the renmai nder.

At sonme point before February 1989, Baroid notified the
Hammacks that they were best advised to purchase Medi care, because
the benefits under the Baroid plan would be cal cul ated as though
they had enrolled in Medicare, regardl ess of whether they actually
had. In February 1989, the Hammacks contacted the Social Security
Adm nistration. Shortly thereafter Ann Hanmmack paid the required
prem um and enrolled in Medicare Part B but not in Part A

Ann Hamrmack was hospitalized twice in 1989: once fromApril 6

through April 9, and once from June 9 through June 14, resulting

in bills totaling $5,670.26. Medi care covered part of these

1 Baroid is NL Industries's successor-in-interest and has assumed
responsibility for the health plan.



expenses. Baroid covered part as well, but it calculated the
benefits as though Ann Hammack were enrolled in both Part A and

Part B, resulting in reduced payouts to the Hammacks.

1.

Joe and Ann Hammack sued Baroid in state court,? and Baroid
renmoved to federal court. Follow ng a bench trial, the court
concluded that Baroid did not abuse its discretion in determning
t he Hanmacks' benefits. The court ordered Baroid to pay the
Hammacks $124SSt he amount of a bill that Baroid stipulated it had
wongly failed to pay. The court submtted factual findings and
conclusions of law in a seven-page order. On the final page the
court stated: “FINAL JUDGMVENT should issue. It is so ORDERED.”
The court did not, however, file a separate docunent noting that
this was a final judgnent.

Twenty nonths after this order was issued, Joe Hanmack
returned to the court and requested entry of judgnent. The court
granted the notion and issued a single-page, separate docunent
reflecting the final judgnent.

We address two questions. First we nust decide whether we
have juri sdictionSSor whet her Hanmack, by waiting twenty nonths to
seek a separate docunent noting the entry of final judgnent, waived
his right to appeal. The second questionSSassum ng we have
jurisdictionSSis whether the district court erred in concluding

t hat, because Hammack was a retiree, the MSP statute did not apply.

2 Ann Hanmack does not appeal the district court judgnent.
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| V.

Baroi d charges that Hammack's | engthy delay in seeking entry
of judgnment constitutes waiver of his right to appeal. Under FED.
R App. P. 4(a)(1), a civil litigant ordinarily has thirty days
after “entry of the judgnent or order appealed froni to file notice
of appeal. This rule in turn refers us to FeE. R CGv. P. 58 and
79(a). Rule 58 contains what is known as the “separate docunent”
rule: “Every judgnent shall be set forth on a separate docunent.
A judgnent is effective only when so set forth and when entered as
provided in Rule 79(a).” Rule 79(a) requires the court to record

the entry of a final judgnent in its civil docket.

A

Bar oi d does not dispute that Hamrack conplied with the plain
| anguage of the rule by filing his notice of appeal within thirty
days.® Instead, Baroid argues that, when a party that has received
a final judgnent waits so | ong before seeking a separate docunent,
we should construe the delay as waiver of the right to appeal
Such a rule, Baroid suggests, will pronote certainty and finality
inlitigation. This question is res nova in this circuit.

Baroid's position is not entirely lacking in |egal support.
In Fiore v. Wshington County Community Mental Health Ctr.
960 F.2d 229 (1st Cir. 1992) (en banc), the court, concerned about

reviving |l ong dormant cases years after the parties consi dered t hem

3 Nor does Baroid dispute that the seven-page order cannot qualify as a
“separate docunent” for purposes of FED. R Qv. P. 58
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over, drew an outer limt:
W bel i eve it appropri at e, absent excepti onal
circunstances, to infer waiver where a party fails to act
within three nonths of the court's last order in the
case. . . . A party wishing to pursue an appeal and
awai ting t he separate docunent of judgnent fromthe tri al
court can, and should, within that period file a notion
for entry of judgnent.
|d. at 236. The court explained that this three-nmonth w ndow woul d
ensure that a failure to appeal was a matter of “choice, not
confusion.” 1d. at 236 n.1l. Baroid urges us to adopt Fiore's

rule and apply it in this case to quash Hanmack's appeal .*

B

The Suprenme Court recogni zed wai ver of the separate docunent
requi renent in Bankers Trust Co. v. Mallis, 435 U S. 381 (1978).
There, the Court permtted waiver when the district court intended
its opinion and order as the final decision in the case, when the
judgnent of dism ssal was entered in the docket, and when neither
party objected to the taking of the appeal. The Court envisioned
its rule as preventing needl ess delay: Wre the appeals court to
di sm ss the case for want of jurisdiction, the district court would
sinply i ssue a separate docunent and t he appel |l ant woul d once again
take an appeal SS”Weels woul d spin for no practical purpose.” Id.

at 385. But the Court tenpered its willingness to read rule 58

4 Only one other circuit has considered this rule. In Rubin v.
Schottenstein, Zox & Dunn, No. 96-3017, 1998 U.S. App. LEXIS 9004, at *20 (6th
Cr. May 7, 1998) (en banc), the court expressly rejected Fiore's approach and
adopted the panel's viewthat while construing a three-nonth del ay as wai ver of
t he separate docunent requirenent “nmay be a pragmatic resol ution of the problem
it is not supported by the rules or the Suprene Court's statenents on the issue.”
Rubin v. Schottenstein, Zox & Dunn, 110 F.3d 1247, 1253 n.4 (6th Cr. 1997).
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flexibly, explaining that the rule should not be construed to cut
off the rights of appellants. “The rule should be interpreted to
prevent |oss of the right of appeal, not to facilitate loss.” 1d.
at 386 (quoting 9 JAMEs W MoORE, ET AL., MOORE'S FEDERAL PRACTICE
9 110.08[2], at 119-20 (2d ed. 1970)).

In construing rule 58, we have been faithful to the teaching
of Mallis and have avoided interpreting the rule to extinguish
appeal s. For exanple, in Baker v. Mercedes Benz of N Am,
114 F. 3d 57 (5th Cr. 1997), we characterized the rule as “a safety
val ve preserving a litigant's right to appeal in the absence of a
separate docunent judgnent.” W held that wunder rule 58, a
litigant could not have forfeited his right to appeal absent a
separate docunent judgnent, concluding that a party's “right to
appeal cannot be prejudiced by failing to file a notice of appeal
when no Rul e 58 separate docunent judgnent has been entered.” |Id.
at 60. We specifically noted that “[i]f a separate docunent
judgnent is not entered . . . the tinme for filing an appeal does
not begin to accrue until a judgnent conplying with the Rule 58
dictates has been entered.” 1d. Simlarly, in Sinon v. Gty of
Clute, Tex., 825 F.2d 940 (5th Gr. 1987), we all but forecl osed
Baroid's argunent by explaining that the separate docunent
requi renment “may be waived to allow an appeal in the absence of a
separate docunent [as in Mallis], but not to cause a forfeiture of

the right to appeal.” 1d. at 942 (footnote omtted).?®

5> See also SeiscomDelta, Inc. v. Two Westlake Park (In re SeiscomDelta,
Inc.), 857 F.2d 279, 283 (5th Cir. 1988) (noting that Mallis “shoul d be read, where
(continued...)



While we have yet squarely to consider the First Crcuit's
approach in Fiore, the |l ogic of our casel aw counsels its rejection.
To the extent that we have permtted waiver of the separate
docunent requirenent, it has been in situations simlar to that in
Mal | i sSSwhere neither party objects to the taking of an appeal and
strict application of the rule would prove a pointless and
burdensone exerci se. We have never enployed the doctrine to
extinguish a party's right of appeal, even when, as Baroid
suggests, doing so mght pronpote finality and certainty.?

Accordingly, we reject Fiore and hold that a party's delay in
seeki ng a separate docunent judgnent cannot constitute waiver of
his right to appeal. Under the plain |anguage of FED. R APP.
P. 4(a)(1) and FEp. R CGv. P. 58, the thirty-day period for taking
an appeal does not begin to run until the court has issued a
separate docunent and records entry of the final judgnent in its

civil docket. Should a court fail to issue a separate docunent, a

(...continued)

reasonably possible, to protect the right of appeal”). In Seiscom Delta, we
underscored that rule 58 shoul d not be used to extinguish an appellant's rights
when the district court has entered an anbi guous order

Where . . . a party is severely prejudiced by lack of entry of a
j udgnent because it is unclear whether a final judgnent has indeed
been entered, rule 58 should be applied nmechanically . . . to favor

the right of appeal by allowing the party in jeopardy to appeal from
t he separat e-docunent judgnent once one has been entered.

I d.

6 W note that Hammack's 20-month delay is unusually long. |n Baker,
114 F.3d at 59, the appellant, having received what appeared to be a final
judgnent, waited just over two nonths before seeking a separate document. In

Sinon, 825 F.2d at 942, while the appellants waited 17 nonths before seeking a
wit of mandanus fromthe court of appeals, they repeatedly sought entry of fina
judgnent fromthe district court during this period. Wat is unusual about this
case i s not only the I ength of the del ay, but Hammack's total silence throughout.
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party seeking finality remains free to request one.

V.

W nowturn to the nmerits. Hammack argues that the provision
of Baroid's plan under which a retiree's benefits are reduced by
the anmount of potential Medicare paynents is invalid because it
violates the MSP statute. He contends that the district court
erred by deem ng the statute inapplicable to retirees.

The district court concludedSSand Hammack concedesSSt hat
Baroid's plan endows its adm nistrator with di scretionary authority
to make eligibility determ nations and construe the plan's terns.’
When an adm nistrator is vested with such authority, its decisions
are reviewed by a federal court for abuse of discretion. Firestone
Tire & Rubber Co. v. Bruch, 489 U S. 101, 115 (1989).

In reviewing the district court's | egal conclusions, such as
whet her the plan adm ni strator abused its discretion, our standard
of reviewis de novo. W reviewthe district court's findings of
fact for clear error. Sunbeam Gster Co. Goup Benefits Plan v.
Wi t ehurst, 102 F.3d 1368, 1373 (5th Gr. 1996); Switzer v. Wal-
Mart Stores, Inc., 52 F.3d 1294, 1298 (5th Cr. 1995).

" gpecifically, the plan provides that the adninistrator shall have genera
responsibility for “Determination of Benefit eligibility” and “all powers
necessary to carry out the provisions of the pertinent docunents and . . . the
exclusive right to construe such docunments and to determ ne and resolve any
guestion that may arise in connection with its funding, application or
adm nistration . T
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Under the MSP statute as it read in 1988 and 1989 when Ann
Hanmack received nedical treatnent, Medicare could not be the
primary coverage for “enployees” with private coverage through
their enployer. The statute provided:

A group health plansSs

(I') may not take into account, for any item or service

furnished to an individual 65 years of age or ol der at

the tine the individual is covered under the plan by

reason of the current enploynent of the individual (or

the i ndividual's spouse), that the individual is entitled

to benefits under this subchapter under section 426(a) of

this title, and

(I'1) shall provide that any enpl oyee age 65 or ol der, and

any enpl oyee's spouse age 65 or ol der, shall be entitled

to the sane benefits under the plan under the sane

conditions as any enployee, and the spouse of such

enpl oyee, under age 65.

42 U. S. C. § 1395y(b)(1)(A) (i) (1988). Thus, the statute prohibited
enpl oyers fromdesi gnating Medi care as the prinmary payer for active
enpl oyeesSSt he wor ki ng agedSSbut not for retirees. See Provident
Life & Accident Ins. Co. v. Leonard, 526 So. 2d 721, 722 (Fla. .
App. 1988) (holding that MSP statute applies only to active
enpl oyees, not retirees), review denied, 563 So. 2d 633 (1990).

Hammack argues that a 1993 anendnent expanded the statute to
include retirees. Presently, the statute applies to individuals

wth “current enploynent status,” which is defined as an enpl oyee,
an enpl oyer, or anyone “associated wth the enpl oyer in a business
relationship.” 42 U S.C. 8§ 1395y(b)(21)(A) (i), (b)(1)(E)(ii). But
even if we were to apply the anended version of a statute to clains
t hat arose before the anendnents were enacted, it is not evident

that the result would differ, for courts have conti nued to hold the
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MSP statute inapplicable to retirees.?®

B

Hammack depl oys two additional argunents. First, he suggests
that any interpretation excluding retirees is inconsistent with the
MSP statute's purpose, viz., to reduce Medi care outl ays by ensuring
that private insurers pay first.?® Yet theories of wunderlying
intent or purpose cannot trunp statutory | anguageSSand Hammack
points to no such | anguage commandi ng the result he demands.

In fact, the text of the statute indicates precisely the

opposite: By limting the statute's scope to “enpl oyees,” Congress
consciously excluded retirees. The MSP statute reversed the order
of paynent in certain situations where Medi care beneficiaries enjoy
an alternate source of health care coverage; it does not follow
that the statute reversed the order of paynent in all situations.

Second, Hammack argues that Baroid's decision to reduce

paynments under its plan by the anount the participants could

8 See, e.g., Medicare Benefits Defense Fund v. Enpire Blue Cross Blue
Shield, 938 F. Supp. 1131, 1135 (E.D.N. Y. 1996) (“Wen an individual continues
wor ki ng past sixty-five or past the date when his or her covered spouse becones
sixty-five, the Medi care Secondary Payer statute becomes applicable.”) (internal
citation omtted); Perry v. Metropolitan Life Ins. Co., 852 F. Supp. 1400, 1407
(MD. Tenn. 1994) (“Attributing the usual nmeaning to the statutory | anguage | eads
to the |l ogical conclusion that the MSP statute applies only to health care pl ans
whi ch cover individuals who are working or have an ot herw se active enpl oynment
status.”), rev'd on other grounds sub nom Perry v. United Food & Conmerci al
Wirkers Dist. Union, 64 F.3d 238 (6th Cr. 1995).

9 See, e.g., Blue Cross & Blue Shield v. Shalala, 995 F.2d 70, 73 (5th Gir.
1993) (“Congress designed the MSP statute to prevent group health plans from
providing that the plan will be the secondary payer if Medicare coverage
exists.”); Baptist Mem Hosp. v. Pan Am Life Ins. Co., 45 F.3d 992, 997 (6th
Cr. 1995) (quoting Provident Life & Accident Ins. Co. v. United States,
740 F. Supp. 492, 495 (E.D. Tenn. 1990)) (reasoning that by enacti ng MSP st at ut e,
“Congress sought to reduce Medicare spending and to insure the continued fi scal
integrity of the Medicare prograni).
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receive under Medicare was contrary to the plan's intent of
providing free nedical care toits fornmer enpl oyees. Setting aside
t he questi on how Hammack elicits such a sweeping intent, we do not
agree that, by designating Medicare as primry payer for retired
enpl oyees, Baroid 1is thereby precluded from |limting its
obl i gati ons.

In sum we agree with the district court that because Hamrack
was a retiree, the MSP statute does not apply. Accordingly, the
provision in Baroid's plan is not void under the statute, and the
adm ni strator did not abuse its discretion in discounting Hanmack's
paynents by the anount of potential Medicare benefits.?0

AFFI RVED.

10 Hammack's “argunent” seeking attorney's fees is limited to a breezy
request at the conclusion of his brief. He appears not to have raised this claim
in the district court, nor has he chosen to call to our attention any evidence
or precedent in support of his claim H's request is therefore denied.
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