IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40854

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
vVer sus
JUAN FELI PE GARCI A,

Def endant - Appel | ant.
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No. 97-40855

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus
M CHAEL ANGEL GARCI A,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

June 21, 1999
Before JOLLY, BARKSDALE, and BENAVI DES, Circuit Judges.
E. GRADY JOLLY, G rcuit Judge:

M chael Garcia and Juan Garcia pleaded guilty to conspiracy
to possess, and actual possession wth the intent to distribute,
over 100 kilogranms of marijuana in violation of 18 U S.C. §8 2 and
21 U S. C 88 841(a)(1l), 841(b)(1)(B) and 846. They entered their
guilty pleas after an adverse hearing on a notion to suppress

evi dence, including their confessions. The defendants



conditioned their guilty pleas, however, preserving their right
to appeal the denial of their notion. Thus, the only issue on
appeal is whether the district court erred in refusing to
suppress the evidence. W conclude that officials did not

vi ol ate the defendants’ Fourth Anendnent rights, that the
district court did not err in denying their notion to suppress,
and that their convictions nust be affirnmed.

I

The parties do not dispute the relevant facts. The
def endants first encountered Border Patrol agents when they
energed fromthe end of a dirt trail in Hebronville, Texas, at
11:15 P.M This occasion was not, however, the first tinme that
the agents knew of the defendants’ presence on the trail. The
def endants had set off sensors, |ocated at several points along
the trail, earlier in the evening.

The Border Patrol had placed sensors on this trail because
the agents knew the trail frequently was used by drug snuggl ers.
According to testinony given by a Border Patrol agent, the trai
provi ded a convenient route for drug snugglers because it all owed
themto circunvent the Border Patrol’s nearby roadside
checkpoint. On nultiple occasions in the nonths preceding the
defendants’ arrests, Border Patrol agents |earned of drug
smuggling instances along the trail. Sonetines the agents caught
the snmugglers. Oher tinmes, the agents sinply discovered drugs

stashed in the brush around the trail. In the course of these



events, the agents |earned that the snugglers would typically
use heavy backpacks to transport the drugs. The Border Patrol
agents attenpted to enhance their effectiveness in patrolling the
area by placing sensors along the known drug route.

When these sensors alerted to activity on the evening the
def endants were arrested, Border Patrol agents went to the
| ocation of the sensors. There they discovered several
footprints, left in the dirt, bearing distinctive markings from
the soles of what the agents |ater | earned were the defendants’
shoes. The agents also noted that these footprints were deep,
indicating that the persons creating themeither carried
sonet hi ng heavy or that those persons were thensel ves heavier
than average. The agents attenpted to follow the footprints,
hoping to catch up with the persons who had nmade them

Al t hough the agents traveling by foot on the trail never
caught up to the defendants, another agent (who had been inforned
of the sensor alert) waited in his patrol vehicle at the end of
the trail. Wen the defendants energed fromthe trail, they
began wal ki ng down a street adjacent to the trail’s exit. After
allowi ng the defendants to walk for | ess than one bl ock, the
agent in the patrol car began to approach the defendants. The
def endants then saw the patrol vehicle and i nmedi ately ducked
into the porch of a house along the road. The agent (Agent
Charles) left his vehicle and found the defendants hiding in the

shadows of the porch



After Agent Charles--still sonme distance fromthe
def endant s--began to ask them questions, the defendants
approached him During the ensuing conversation, the defendants
wer e evasi ve and appeared nervous. Agent Charles first asked the
def endants what they were doing. Juan Garcia answered by saying
that they were visiting a cousin who lived in the house. Shortly
after Agent Charles nmade contact wth the defendants, Agent
Chavez arrived on the scene. After he arrived, Agent Chavez al so
asked the defendants what they were doing. Juan told this agent
that they were out hunting. The defendants, however, had no
hunting gear and it was not hunting season. The agents al so
asked the Garcias where they had cone from Juan replied that
they had cone from his house and he pointed in the rel evant
direction. Agent Charles, however, had seen the defendants cone
froma different direction. The agents al so asked the defendants
to show themthe bottons of their shoes. The soles of their
shoes were identical to the markings nade on the trail near the
sensors. Finally, the agents asked Juan if they could | ook at
hi s shoul ders. Juan agreed and the agents saw fresh bruising on
his shoulders in the pattern of strap marks that a heavy backpack
woul d | eave. After hearing the defendants’ answers and seei ng
the brui ses, Agent Chavez concluded that the defendants had
probably been smuggling narcotics along the trail.

Agent Chavez then took the defendants to the nearby

checkpoint station. Agent Perez was the only agent manning this



station and he conducted traffic through the checkpoint as part
of his duties that night. Agent Chavez told Agent Perez that he
woul d be | eaving the defendants at the checkpoint while he, Agent
Chavez, left to help several other officers search the trail for
the drugs. The two agents then read the defendants their Mranda
rights and placed theminto separate holding cells. Agent Chavez
left. Wthin a few mnutes, and after Agent Perez had asked the
defendants if they knew anyt hing about the drugs, M chael
confessed and said that he would help the agents | ocate the
drugs. Soon after, Juan also agreed to help the agents |ocate
the drugs. The agents and the defendants eventually found that
drugs sonetine between 1:00 AM and 1:30 A M
I

At the suppression hearing, the defendants argued that the
Border Patrol agents did not have probable cause to arrest at any
time before the defendants gave their confessions. Furthernore,
they argued that their Fourth Amendnent rights were violated when
the agents placed themin the holding cells because that
confinenent did not constitute a reasonabl e detention under Terry
v. Chio, 392 U S. 1 (1968), and its progeny. The defendants
contended that their confessions and agreenents to aid in
| ocating the drugs were the direct result of the unconstitutional
sei zure of their persons. Therefore, they argued, the evidence

of their confessions and the drugs shoul d be suppressed.



The district court disagreed. The court concluded that it
was reasonable to place the defendants in the holding cells as
part of an investigatory detention, not rising to an arrest.

Al t hough the court noted that the case presented a close call, it
concluded that a tenporary detention was warranted in this case
because of the entirely warranted reasonabl e suspicion that the
def endants had smuggl ed narcotics, and because the agents needed
time to sweep the area for drugs. Therefore, the court concluded
that the defendants were not, de facto, under arrest w thout
probabl e cause at the tinme they gave their confessions.

1]

We conclude that the district court did not err in denying
the defendants’ notion to suppress the evidence. |In our view,
however, the denial was correct because the agents had probabl e
cause to arrest the defendants at the tine they transported them
to the checkpoint. Thus, even if the decision to place the
defendants in the holding cells constituted a de facto arrest,
probabl e cause warranted that arrest. |In comng to these
conclusions, we review the district court’s findings of fact for

clear error. United States v. Ramrez, 145 F. 3d 345, 352 (5th

Cir. 1998). W review the application of those facts to the

rel evant Fourth Anendnent standards de novo. ld.?

"We may, of course, affirm the judgment of the district court for reasons other than those given
or relied onbelow. See, e.q., Terrell v. University of Texas System Police, 792 F.2d 1360, 1362 n.3
(5th Cir. 1986). Indrawingour legal conclusion that probabl e cause existed before the agents placed
the defendants in holding cells, we have accepted all of the district court’s factual findings. The




A
We begin with a word about the relevant law. W have | ong
known that |aw enforcenent officials may arrest an individual in
a public place wthout a warrant if they have probable cause to
believe that the individual commtted a felony. See, e.q.,

United States v. Watson, 423 U S. 411, 423-24 (1976). “Probable

cause for a warrantless arrest exists when the totality of facts
and circunstances wthin a police officer’s know edge at the
monment of arrest are sufficient for a reasonabl e person to

concl ude that the suspect had conmtted or was commtting an

offense.” United States v. Wadley, 59 F.3d 510, 512 (5th Cr

1995). Wen consi dering what a “reasonabl e person” woul d have
concl uded, we take into account the expertise and experience of

the | aw enforcenent officials. See, e.g., United States v.

Otiz, 422 U S. 891, 897 (1975).

It is alnbst a tautology to say that determ ni ng whet her
probabl e cause existed involves a matter of probabilities, but it
nevertheless fairly describes the anal ysis we undert ake.

Brinegar v. United States, 338 U S. 160, 175 (1949) (“In dealing

w th probabl e cause, however, as the very nane inplies, we dea
W th probabilities. These are not technical; they are the
factual and practical considerations of everyday |life on which

reasonabl e and prudent nen, not |egal technicians, act.”); Hart

district court did not clearly err in making any of those findings.



v. OBrien, 127 F.3d 424, 444 (5th Cr. 1997) (stating that
probabl e cause requires “a show ng of the probability of crimnal

activity”), cert. denied, 119 S.C. 868 (1999). *“The probable

cause issue nust be anal yzed under the ‘totality of the

circunstances’ as to whether there is a ‘fair probability’ that a

crime occurr[ed].” United States v. Antone, 753 F.2d 1301, 1304
(5th Gr. 1985) (quoting Illinois v. Gates, 462 U S. 213
(1983)) .2

A “fair probability” does not nean that a reasonable
of ficial would have thought it nore likely than not that the

defendant commtted a felony. United States v. Adcock, 756 F.2d

346, 347 (5th Cr. 1985) (per curiunm; Antone, 753 F.3d at 1304.
Al t hough the “fair probability” must certainly be nore than a

bare suspicion, see Brinegar, 338 U S. at 175, our court has

rejected the notion that the governnent nust show that a
reasonabl e person woul d have thought, by a preponderance of the
evi dence, that a defendant commtted a crinme. Antone, 753 F.2d

at 1304; Adcock, 756 F.2d at 347.% 1In short, the requisite “fair

?In discussing the appropriate legal standard under which a court should determine if probable
cause existed, we have taken note of the fact that

the function of arrest is not merely to produce someone in court for prosecution but
also to enable a police officer who believesthat the person has committed a crime to
complete hisinvestigation . . . .

United States v. Raborn, 872 F.2d 589, 593 (5th Cir. 1989).

3At one point, we did quote an opinion of the Ninth Circuit that stated,



probability” is sonmething nore than a bare suspicion, but need
not reach the fifty percent nmark.
B

After thoroughly reviewing the record, we have no doubt that
a reasonable officer would have found it a “fair probability”
that the defendants had snmuggl ed drugs. At the tine Agent Chavez
took the defendants to the checkpoint, the following facts were
known to the agents: the defendants had just travel ed along a
trail notorious for drug snuggling; the defendants took their
journey during the dark hours of the night; the defendants’
footprints indicated that they were carrying sonething heavy and
at | east one of the defendants had bruising on his shoul ders
consistent with the known nodus operandi of past drug snuggl ers;
when the defendants first saw a Border Patrol agent approach,
they attenpted to hide; upon questioning by agents, the

def endant s seened evasi ve and nervous; and the defendants

The test is whether ordinarily, reasonable men, possessed of the experience and knowledge
of (the arresting officers) would conclude that the transaction . . . was more likely than not
acriminal transaction.

United Statesv. Tinkle, 655 F.2d 617, 622 (5th Cir. 1981) (quoting United States v. Bernard, 607

F.2d 1257, 1266-67 (9th Cir. 1979)). In Antone, however, we rejected this standard and we relied

on anintervening Supreme Court decisionin doing so. See Antone, 753 F.2d at 1304 (relying upon

Texasv. Brown, 460 U.S. 730 (1983)). Thus, our decisionin Antoneisthe binding precedent. See
also United Statesv. Burrell, 963 F.2d 976, 986 (7th Cir. 1992) (* Probable cause requires more than

bare suspicion but need not be based on evidence sufficient to support a conviction, nor even a
showing that the officer’ sbelief ismore likely true than false.”); United Statesv. Cruz, 834 F.2d 47,

50 (2d Cir. 1987) (“In order to establish probable cause, it is not necessary to make a ‘prima facie
showing of crimind activity’ or to demonstratethat it ismore probable than not that acrime has been
or is being committed.”). Compare United States v. Raborn, 872 F.2d 589, 593 (5th Cir. 1989)

(stating that the standard is unsettled in our circuit).




responded to the agents’ questions with obviously fal se and
i nconsi stent expl anati ons.

The question we nust address is whet her Agent Chavez
reasonably believed that there was a fair probability that the
def endants had snuggl ed drugs.* Al though each of the facts just
listed may not, when standing al one, provide sufficiently
incrimnating evidence, the coincidence of all these facts surely
woul d alert the reasonabl e Border Patrol agent to a fair
probability of drug smuggling. See Hart, 127 F.3d at 444
(stating that probable cause may exi st even though officers have
observed no unlawful activity). The defendants did not supply
the Border Patrol agents with a truthful explanation for their
unusual activity--i.e., traveling along a known drug trail during
the dark hours of the night--and the agents testified that they
knew of no legitimate reason for being on this trail at night.>
See id. at 444 (“The observation of unusual activity for which
there is no legitimte, |ogical explanation can be the basis for

probabl e cause.”) (quoting United States v. Al exander, 559 F.2d

1339, 1343 (5th Gr. 1977)). W therefore conclude that the
Border Patrol agents had probable cause to arrest Juan and
M chael Garcia before they were placed in the holding cells.

|V

“The test is an objective one, see, e.q., United States v. Cooper, 949 F.2d 737, 744 (5th Cir.
1991), but we aso consider the agent’ s knowledge and experience, see, e.d., id. at 745.

*The trail ran through two private ranches.

10



For the foregoing reasons, we find that the district court
did not err in denying the defendants’ notion to suppress the
evidence in this case. The judgnent of the district court is

AFFI RMED.
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BENAVI DES, Circuit Judge, dissenting:

| dissent fromthe majority’s decision because | disagree with
their conclusion that the border patrol agents had probabl e cause
to arrest Mchael and Juan Garcia before Mchael Garcia confessed
at the checkpoint station. |In finding probable cause, the majority
both contravenes precedent in this CGCrcuit and establishes a
threshold for arrest that threatens to eviscerate protections
af forded by the Fourth Anmendnent.

When the Garcias were taken into custody, the border patrol
agents were aware of only tw potentially incrimnating facts.
First, the Garcias had just left a trail sonetinmes used by drug
traffickers, and they provided the agents wth inconsistent
statenents about that fact. Second, one of the Garcias m ght have
been carrying sonething at sone point along the trail, as evi denced

by brui ses on one of their shoul ders and sone deep footprints found

along the trail. Al t hough these two facts legitimately raised
suspicion, | do not find them sufficient to establish probable
cause. In none of the cases cited by the mpjority or the

gover nnment was probabl e cause for a drug-related arrest founded on
such scant information. In each of those cases, extrenely
suspi ci ous behavior was conbined wth at |east sone evidence

indicating the existence and whereabouts of drugs. See United

States v. Adcock, 756 F.2d 346, 347 (5th G r. 1985) (probabl e cause

based in part on cocai ne found on a person who had just exited the

suspect’s house); United States v. Antone, 753 F.2d 1301, 1304 (5th

12



Cir. 1985) (probable cause based in part on an informant’s tip
concerning the location of marijuana and the snell of marijuana

froma suspect’s vehicle); United States v. Harlan, 35 F.3d 176,

179 (5th Cir. 1994) (probable cause based in part on a “visible
| arge bulge,” presuned to be cocaine, in the suspect’s jacket);

United States v. Piaget, 915 F.2d 138, 140 (5th Cr. 1990)

(probabl e cause based in part on the transfer between the suspects

of a gray canvas bag which was presuned to contain narcotics);

United States v. WIIlis, 759 F.2d 1486, 1495 (5th G r. 1985)
(probabl e caused based, in part, on stuffed duffel bags, presuned
to contain cocaine, in the passenger area of a private |uxury
passenger plane). In this case, the border patrol agents had no
physi cal evidence suggesting that the Garcias possessed any
narcoti cs. Wiile it was reasonable for the border patrol to
suspect that the Garcias had hidden marijuana sonewhere in the
brush, such conjecture does not constitute probabl e cause to nake
an arrest. Only once Mchael Garcia s adm ssion to Agent Perez
substanti ated that conjecture did the border patrol have probable
cause to place the Garcias under arrest.

I nstead of stretching the facts of this case to eke out a
basis for probable cause, | would have this court review the
decision of the district court on the grounds on which it was
deci ded. The district court found that the tenporary detention of

the Garcias in ajail cell was | awful under Terry v. Ghio, 392 U S

1 (1968), based solely on the border patrol agents’ reasonable

13



suspicion that crimnal activity was afoot. Thus, the district
court found that when the Garcias were placed in holding cells,
they were not arrested but only reasonably detained. Al t hough
several Courts of Appeals have, on the basis of reasonable

suspi ci on, sanctioned | ess drastic uses of force, see, e.q., United

States v. Sanders, 994 F.2d 200, 206 (5th Cr. 1993) (allow ng use

of handcuffs on the basis of reasonabl e suspicion), none have yet
consi dered whether detaining a suspect in a cell necessarily
exceeds the limts on investigatory detentions prescribed by Terry
and its progeny. Rather than help elucidate this area of unsettled
law, the majority elects to nuddle the previously settled
protections afforded citizens under the Fourth Amendnent. I

di ssent.
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