UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-40861

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

JOSE JESUS ECHEGOLLEN- BARRUETA,
a/ k/'a Chucho, a/k/a R cardo Gonzalez-Gron, a/k/a Jesus Arriaga,
a/ k/a Jose Castellanos-Mijica, a/k/a Ri cardo Gonzal ez, al/k/a Jose
Luis Martinez- Sanchez, a/k/a Jose Luis Martinez, al/k/a Jose Enri que
Cast el | anos,

Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Southern District of Texas

Novenber 10, 1999
Before EMLIO M GARZA and PARKER, Crcuit Judges and COBB,
District Judge.”’
ROBERT M PARKER, Circuit Judge:

Appel lant, Jose Jesus Echegoll én-Barrueta (“Echegollén”)
appeal s the sentence arising fromhis guilty plea to conspiracy to

| aunder noney in violation of 8 U S C 8§ 1956(a)(b)(B)(l) and

"Federal Judge of the Eastern District of Texas, sitting by
desi gnati on.



conspiracy to possess with intent to distribute nore than five
kil ograns of cocaine in violation of 21 U S.C. 8§ 846. W vacate
Appel l ant’ s sentence and remand for resentencing.
FACTS AND PROCEDURAL BACKGROUND

Echegol | én’ s third supersedi ng i ndi ct nent charged five counts
of drug, conspiracy and rel ated noney-| aunderi ng of fenses, as well
as one count of crimnal forfeiture. Two co-defendants were naned
in the two conspiracy counts and in the forfeiture count.

Echegol | én pleaded guilty to the two conspiracy counts and
acquiesced inthe forfeitures pursuant to a witten plea agreenent.
I n exchange for Echegoll én’s guilty plea, the Governnment agreed to
dismss the remaining counts, and to recomend a three-|evel
reduction in guideline level for acceptance of responsibility, a
three-level increase for his supervisory role in the offense and a
sentence at the lower end of the guideline range. The parties
stipulated to a statement of facts, which set out Echegollén’s
i nvol venent in extensive international noney-I|aundering on behal f
of large-scale Mxican cocaine deal ers. Echegol | én agreed to
cooperate with |aw enforcenent in exchange for a possible later
sentence reducti on under Federal Rule of Crim nal Procedure 35(b).

After the Pre-Sentence Investigation Report (PSI) and
objections were filed, the probation office filed an addendumto
the PSI alleging that Echegoll én had attenpted to escape fromjail
by bribing a guard. In the addendum the probation office
reconputed the guideline range, withdrawi ng its reconmendation of

2



t he t hree-1evel downwar d adj ust nent for accept ance of
responsibility, and reconmendi ng an upward adj ustnment of two | evel s
for obstruction of justice. As a result, Echegollén’ s guideline
range changed from offense level 38, with a sentencing range of
235-293 nonths, to offense level 43, with a sentence of life in
prison.

On June 30, 1997, the case was called for sentencing. The
district court conducted an evidentiary hearing on the obstruction
al l egation, rejected Echegol | én’ s version of the facts (that he was
trying to ensnare a corrupt guard to fulfill his agreenment to
cooperate with the governnment), and sentenced Echegoll én to life in
prison wthout parole.

ACCEPTANCE OF RESPONSI BI LI TY

Echegol | én argues that the prosecutor breached the plea
agreenent by failing to recomend a three-| evel downward adj ust nent
in the guideline range for acceptance of responsibility and a
sentence of 235 nonths in prison. In fact, the Governnent
recommended t he agreed-on acceptance of responsibility adjustnent.
The prosecutor’s silence on the question after the court rul ed t hat
Echegol | én had obstructed justice is not a breach of the agreenent.

Echegol | én al so contends that the district court erred in
denying the three-level acceptance of responsibility adjustnent.
“The sentencing judge is in a unique position to evaluate a
def endant’ s acceptance of responsibility. For this reason, the
determnation of the sentencing judge is entitled to great
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deference on review” U. S. SENTENCING QGUIDELINES MANUAL 8§  3E1L. 1,
coment. (n.5)(1995). At the sentencing hearing, in response to
Echegoll én urging his entitlenment to an acceptance of
responsibility adjustnent, the district court stated that “once you
find obstruction of justice, you cannot give that three points [for
accept ance of responsibility].” Echegollén then cited the district
court to an exception to that general rule found in § 3El1.1
corment. (n.4), which allows adjustnents under both § 3Cil.1,
obstruction of justice and § 3EL. 1, acceptance of responsibility in
“extraordinary cases.” The district court’s rejection of
Echegol | én’s position that his was such a case was not error.
DEPARTURE

Echegol | én contends that the district court erred in denying
his notion for downward departure because he did not appreciate the
scope of his authority to depart downward. Echegoll én’s argunent
assunes that the district court’s comments nade in the context of
ruling on a co-defendant’s request for departure forned the basis
for the denial of departure in Echegoll én’s case. That assunption
is not supported by the record. W therefore find no error in the
district court’s denial of Echegollén’ s notion for departure.

DENI AL OF ALLOCUTI ON

Echegol | én contends that he was denied his right of allocution
at sentencing as provided in Federal Rule of Crimnal Procedure 32,
and his right to the assistance of counsel, when the district court
i nposed a life sentence without having first afforded either himor
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his counsel the opportunity to speak in mtigation of punishnent.

“Before inposing sentence, the court nust . . . address the
def endant personal ly and determ ne whether the defendant wi shes to
make a statenment and to present any information in mtigation of
sentence[.]” FED. R CRM P. 32 (¢)(3)(C. This court reviews de
novo whet her a district court conplied wwth Rule 32(c)(3)(C). See
United States v. Mers, 150 F.3d 459, 461 (5th GCr. 1998). The
rul e envi sions a personal coll oquy between t he sent enci ng j udge and
the defendant. See id. The sentencing court “shoul d | eave no room
for doubt that the defendant has been issued a personal invitation
to speak prior to sentencing.” United States v. Wshington, 44
F.3d 1271, 1276 (5th Gr. 1995)(citing Geen v. United States, 365
U S 301, 305 (1961)). In this circuit, the district court’s
failure to conmply with Rule 32(c)(3)(C is not subject to Federal
Rul e of Crimnal Procedure 52's harm ess or plain error provision.
See Myers, 150 F.3d at 462-64. Consequently, we do not concern
ourselves with the parties’ argunments concerning Echegollén’s
failure to object to the Rule 32 violations at trial and the
potential for a different outcone on remand after the district
court hears all ocution.

The Governnment contends that the district court afforded
Echegoll1 én the right of allocution in conpliance with Rule
32(c)(3)(C). After the evidentiary hearing on Echegol | én’s all eged

escape attenpt, the district court found that Echegollén “did in



fact, from the evidence before ne, engage[] in obstruction of
justice.” Then, personally addressing Echegoll én, the district
court asked, “Do you have anything to say to ne before | decide
what to do in your case?” Echegoll én, who had not testified at the
hearing on the obstruction i ssue, responded by arguing that he had
not attenpted to escape. The district court replied, “You see,
have not found that to be a fact, sir. | have no evidence to that
effect, you understand. Do you have anything else to say to ne?”
Echegol | én spoke once again about his role in the all eged escape.
The court then advised Echegoll én that his “problenf was not the
al l eged escape, but “that to which you admtted and pled guilty
earlier.” The court went on to discuss the forfeiture, then to
i npose sentence. Echegoll én did not speak again.

The question presented by this case is whether Rule 32 is
vi ol ated when the district court personally addresses a defendant,
arguably in conpliance with Rule 32's requirenents, asking tw ce
whet her he has “anything to say,” but the defendant’s answers
denonstrate that he may have m sunderstood t he question, believing

t hat he was bei ng asked to address a factual issue before the court

i nstead of being given an opportunity for allocution. “Even where
the judge satisfies the specifics of Rule 32, we nust still assure
ourselves that the conpliance was not nerely in form” United

States v. Sparrow, 673 F.2d 862, 865 (5th Gr. 1982). “To conply

wth Rule 32, it is not enough that the sentencing court addresses



a defendant on a particular issue, affords counsel the right to
speak, or hears the defendant’s specific objections to the
presentence report.” Mers, 150 F.3d at 462 n.3 (citing United
States v. De Al ba Pagan, 33 F.3d 125, 129 (1st Gr. 1994)). *“[T]he
court, the prosecutor, and the defendant nust at the very | east
interact in a manner that shows clearly and convincingly that the
def endant knew he had a right to speak on any subject of his
choosing prior to the inposition of sentence.” |d. at 462 (quoting
De Al ba Pagan, 33 F. 3d at 129). W find, based on this chiaroscuro
record,! that the trial judge did not comuni cate unequivocally to
Echegoll én his right to allocution. W nust therefore vacate the
sentence and remand for re-sentencing.

Echegol | én argues that, conpounding this error, defense
counsel was not invited to speak on his behalf prior to sentencing.
Federal Rule of Crim nal Procedure 32(c)(3)(B) provides that before
i nposi ng sentence, the court nust “afford defendant’s counsel an
opportunity to speak on behal f of the defendant[.]” The governnent
suggests that the district court satisfied its obligation under
Rule 32(c)(3)(B) when its asked, “Anything else before the court
t hat woul d touch upon the sentencing matter?” The Governnent al so

urges that the argunent concerning acceptance of responsibility

!An extraordinarily apt descriptive term used by Judge Selya in
De Al ba Pagan, 33 F.3d at 127, to highlight the recurring problem
encountered by appellate courts in determning froma cold record
what actually happened in the courtroom

7



made by Echegollén’s counsel after sentence was pronounced
satisfies Rule 32(c)(3)(B). Echegoll én answers that the referenced
query cane in the mddle of the court’s disposition of the hearing
on whether there was obstruction of justice and can only be
understood as inquiring whether or not there were other guideline
objections or simlar issues remaining to be resolved and that the
post - sent enci ng di scussion did not cure the error.

Qur consideration of this issue is sonmewhat conplicated by the
fact that no objection based on denial of counsel’s opportunity to
speak in mtigation of sentence was nmade in the district court by
either the CGovernnent? or the defendant. This G rcuit has not
addressed whether Federal Rule of Crimnal Procedure 52's plain
error standard applies to Rule 32(c)(3)(B) errors. Because
reversal is mandated on the basis of the Rule 32(c)(3)(C) error, we
decline to reach the closer question of whether Echegollén is
entitled to reversal on an Rule 32(c)(3)(B) error to which he
failed to object.

CONCLUSI ON

Based on the foregoing, we vacate Echegoll én’s sentence and

2The Governnent has both an obligation and an interest in
insuring that a gquilty plea proceeding conplies wth all
constitutional and statutory requirenents. See generally, United
States v. Shanahan, 574 F.2d 1228, 1231 (“The United States
Attorney is the representative not of an ordinary party to a
controversy, but of a sovereignty . . . whose interest, therefore,
inacrimnal prosecutionis not that it shall win a case, but that
justice shall be done.”)(quoting Berger v. United States, 295 U S.
78, 88 (1935).



remand for re-sentencing.

VACATED and REMANDED.



