IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-40933
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
LARRY M CHAEL JEANES,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas

August 7, 1998
Before JONES, SM TH, and STEWART, C rcuit Judges.

JERRY EE. SMTH, G rcuit Judge:

Larry Jeanes appeals the denial of his notion for post-
sentence nodification of his term of supervised release. W

affirm

l.
In 1992, Jeanes pleaded guilty to each count of a three-count
information charging him with violations of 18 U S C § 922(09)

(felon in possession of a firearn, 21 US C 8§ 841(b)(1)(D)



(possession of mari huana with intent to distribute), and 18 U S. C
8 924(c) (carrying a firearmduring a drug-trafficking crine). He
was sentenced to twenty-one nonths on counts 1 and 2, to be served
concurrently, and sixty nonths on count 3, to be served
consecutively.

In 1996, Jeanes filed a notion under 28 U S.C. § 2255 to
vacate, set aside, or correct his sentence in |ight of Bailey v.
United States, 516 U S 137 (1995). Specifically, Jeanes
chal | enged the evi dence underlying his 8§ 924(c) plea, arguing that
the evidence did not support a finding that he actively enployed
the firearm The district court vacated the 8§ 924(c) judgnent and
sentence. Because Jeanes had al ready served nore than twenty-one
nmont hs, he was i nmedi ately rel eased fromcustody and began his term
of supervised release stenmmng fromthe remaining two counts.

Jeanes then filed a notion for post-sentence nodification of
his termof supervised rel ease, arguing that the court should apply
his good-tine credits and tine served to his supervised rel ease

term The court denied the notion.!?

.
The question presented is whether the district court erred in

refusing to reduce Jeanes's term of supervised rel ease. Jeanes

! The government argues that we | ack jurisdiction over this appeal because
Jeanes's notice of appeal was not tinely filed. This argunment is without nerit,
as the record indicates that Jeanes filed notice within 10 days of entry of
j udgnent .



depl oys two overl appi ng argunents: that the court should have
reduced his term pursuant to the plain |anguage of 18 U S. C
8§ 3583(e) (1) and should have reduced his termby applying his tine
served and good-tinme credits that accrued during his incarceration
for the 8 924(c) count. We review for abuse of discretion. United
States v. Grandlund, 71 F.3d 507, 509 (5th Cr. 1995), clarified,

77 F.3d 811 (5th Gir. 1996).

A

Jeanes argues that the district court abused its discretion by
refusing to discharge him from his remaining term of supervised
rel ease pursuant to the statute's plain | anguage. He points out
that his conduct as a federal prisoner was exenplary and argues
that the interest of justice warranted his rel ease.

The district court, under 8 3583(e)(1l), nmay termnate a term
of supervised release at any tine after the defendant has served
one year of supervised release. The statute directs the court to
take i nto account a variety of considerations, including the nature
of the offense and the history of the offender, as well as any
inplications for public safety and deterrence. These are |argely
the sane considerations the court nust assess when inposing the
ori gi nal sentence.

After weighing these factors, the court may discharge the

def endant from supervised release “if it is satisfied that such



action is warranted by the conduct of the defendant rel eased and
the interest of justice.” 8§ 3583(e)(1). In sum the statute
confers broad discretion.

The court noted that the probation office, should it findthat
Jeanes posed little danger to the community, could weaken his
reporting requirenments or otherwise nodify the conditions of
supervi sed rel ease. Accordingly, the court concluded that keeping
Jeanes under the continued supervision of the probation office was
“a much better alternative than conpletely renmoving [himl fromthe
Probation Ofice's supervision.” Jeanes paints these remarks as an
abdi cation of the court's responsibility to consider onits own the
merits of his notionSSanmounting, he says, to an abuse of
di scretion.

This is a mscharacterization: The district court explicitly
considered such factors as Jeanes's exenplary conduct while in
custody and the burden on his famly stemmng from continued
supervision. These factors cut in favor of his claim But the
court al so observed that Jeanes “is a convicted felon, and certain
consequences flow from choices he has nade.” See 18 U. S . C
8§ 3553(a)(2)(B) (noting that district court nust consider whether
its decision wll *“afford adequate deterrence to crimnal
conduct”). Moreover, the court was agnhostic as to whether
Jeanes's discharge from supervision mght pose a risk to the

communi ty. While lauding his behavior to date, the court was



careful to note that problens mght arise in the future.
Accordingly, the court determ ned that continued supervision was
the w sest choice. See 18 U.S.C 8 3553(a)(2)(O (holding that
district court nmust consider whether its decision wll “protect the
public from further crines of the defendant”). G ven the

foregoing, we do not agree that the court abused its discretion.

B

Jeanes asks that his tinme served and good-tine credits on the
now vacated 8 924(c) sentence be applied to reduce his term of
supervi sed rel ease. Although framed as a double-jeopardy
chal l enge, his argunent is essentially that he is entitled to
reduction or termnation of his supervised release term as
conpensation for the tine served on the wongful conviction and
sent ence.

Al t hough we have yet to pass on the question, a simlar
situation was confronted in United States v. Joseph, 109 F.3d 34
(st Cir. 1997). There, a defendant whose 8§ 924(c) conviction was
vacated sought to have his term of supervised rel ease (stenm ng
froma separate, valid conviction) reduced accordingly. The court
rejected his claim observing that “inprisonnent and supervised
rel ease are designed to serve very different purposes.” 1d. at 38.
The court expl ai ned:

Rat her than being punitive, supervised release is
intended to facilitate “the integration of the violator

5



into the community, while providing the supervision

desi gned to limt further crim nal conduct .”

I ncarceration, to the contrary, does nothing to assist a

defendant's transition back into society and is not a

reasonabl e substitute for a portion of the supervised

rel ease term
ld. at 38-39 (quoting U S.S.G ch. 7, pt. A comment. (n. 4), p.s.)
(internal citation omtted).?

We agree that incarceration and supervised rel ease are not
fungi ble. The supervised rel ease termserves a broader, societa
purpose by reducing recidivism While substituting wongful
incarceration tine for supervised release tine may even the | edger
from the defendant's perspective, it affects the public by
elimnating the defendant's transition period.

W note that Jeanes's claimto a tinme-served offset is fully
cogni zabl e under 8§ 3583(e)(1), which requires a district court to
consider the “interest of justice” in deciding whether term nation
of a termof supervised release is appropriate. See Joseph, 109
F.3d at 39. So, in making its decision, a court may take into
account the fact that a defendant served tine under a w ongful
conviction and sentence. Like the First Grcuit, however, we opt
not to invent some form of “automatic credit” as a neans of
conpensati on. See id. Clains of injustice or unfairness nmay

properly be eval uat edSSas one fact or anong manySSunder t he broad and

general directive of § 3583(e)(1).

2 See also United States v. Love, 19 F.3d 415, 417 n. 4 (8th Gr. 1994)
(noting purposes of supervised rel ease).
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