UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-40938

RUSSELL W LLI AM WHI TLEY,

Pl ai ntiff-Appellant,

VERSUS

JOHN HUNT, Unit Manager at FCI Texarkana Texas in
hi s individual capacity; LEJEAN MOORE, Case Manager
at FCl Texarkana Texas; KENNETH WLLI AM5, Counsel or at
FCI Texarkana Texas in his individual capacity;
BUREAU OF PRI SONS, Bureau of Prisons in Washington D. C.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas

Cct ober 23, 1998

Bef ore W ENER, BARKSDALE, and DeMOSS, Circuit Judges.
DeMOSS Circuit Judge:

Federal prisoner Russell WIlliamWitley appeals the district
court’s dismssal of his clains challenging the conditions of his
confinenent in the federal correctional facility at Texarkana,
Texas. Wiitley is appearing pro se and in forma pauperis. We
affirmin part, reverse in part, and remand for further proceedi ngs

consistent with this opinion.



BACKGROUND

Russell WIlliamWitley is serving a sentence of thirty nonths
at the federal correctional facility in Texarkana, Texas for drug
of fenses involving 170 kilograns of cocaine and 1,660 grans of
heroin. In May 1997, Whitley filed an acti on agai nst the Bureau of
Prisons and three prison officials, (1) John Hunt, a unit nmanager,
(2) Lejean Mwore, a case manager, and (3) Kenneth WIllianms, a
counsel or. Wiitley's original conplaint alleges (1) that the
def endants endangered his current and future health by forcing
Wiitley, a non-snoker, to sleep in a snoking dorm for thirteen
weeks, in violation of the Ei ghth Anendnent, (2) that the
def endants discrimnated against him because of his race and
because he is fromSt. Louis, and (3) that the defendants willfully
changed his security status from m ni nrum security to | ow security
on the basis of inaccurate information in his presentence report,
in violation of the Privacy Act, 5 U S.C. A 8 552a. Witley also
clains that the defendants have retaliated against himfor filing
adm nistrative grievances. Witley s original conplaint requests
that the Bureau of Prisons pay $1, 000,000 in nonetary damages and
that he be provided future nedical care. Witley' s conplaint al so
requests $100, 000 from each of the naned defendants and that the

named def endants be term nated fromtheir positions with the Bureau



of Prisons.

The district court referred Wiitley's case to a nmgistrate
j udge. The magi strate judge prepared a nenorandum reconmendi ng
that Wiitley’'s clains be dismssed for failure to exhaust
adm ni strative renedies. Wiitley filed objections. In his
obj ections, Witley sought to anend his conplaint to seek nonetary
damages only. Whitley clarified that he was no | onger requesting
that the defendants be term nated and no | onger requesting future
medi cal care. Rat her, Wi tley anended his conplaint to request
“nonetary damages for nedical care” in the anmount of $1, 000, 000
fromthe Bureau of Prisons and $100, 000 fromeach of the individual
def endant s. Whitley argued that he was not required to pursue
admnistrative renmedies prior to bringing suit for nonetary
damages. Witley also argued that sonme of his grievances had been
rejected and that further filings would be futile.

The district court overruled Wiitley' s objections and entered
an order dismssing Witley s clains. Witley s denial of nedica
care and discrimnation clains were dismssed for non-exhaustion
and wi thout prejudicetorefiling once admnistrative renedi es were
exhaust ed. Wiitley's classification claim was dismssed wth
prejudi ce as frivol ous pursuant to 28 U S.C A 8§ 1915(e)(2)(B)(i).
After the district court entered final judgnent, Witley filed a
tinmely notice that he intended to appeal the district court’s

j udgnent .



VWH TLEY' S DENI AL OF MEDI CAL CARE CLAI M5

Whitley clains that the individual defendants and the Bureau
or Prisons denonstrated a deliberate indifference to his serious
medi cal needs, in violation of the Ei ghth Amendnent. Specifically,
Wiitley claims that he becane seriously ill after he was
unwi I lingly incarcerated in a snoking environnment for thirteen
weeks. The district court dismssed Witley s claimagainst the
i ndi vidual defendants and Whitley’s claim against the Bureau of

Pri sons for non-exhausti on.

l.

The district court’s dism ssal of Wiitley' s denial of nedical
care clains for non-exhaustion was based in part upon its viewthat
Wiitley was seeking both injunctive and nonetary relief. On
appeal, Witley clains that he was not required to pursue
admnistrative renedies prior tofiling suit because he was seeki ng
solely nonetary relief. W begin, therefore, with an anal ysis of
Whitl ey’ s pl eadi ngs.

Whitley's original conplaint clearly requests both nonetary
and injunctive relief. Inhis witten objections to the nagistrate
judge’s recommendation, however, Witley sought to anmend his
conplaint by narrowing his clains to seek only nonetary relief.

The district court’s order gave no effect to Witley' s request.



Whitley was entitled to anend his pl eadi ng once as a natter of
course, and w thout |eave of court, at any tinme prior to the tine
that the defendants answered the lawsuit. See FED. R Cv. P. 15(a)
(providing that a “party may anmend the party’s pleading once as a
matter of course at any tinme before a responsive pleading is
served”). Although Witley failed to present the district court
wth a properly styled anmended conplaint, his pro se attenpt to
narrow his pleadings was tinely and shoul d have been given effect
as a matter of course. See, e.g., Horton v. Cockrell, 70 F. 3d 397,
402 (5th Gr. 1995). W therefore construe Wiitley's pro se

conplaint as a request for exclusively nonetary relief.

.

Whitley characterizes his denial of nedical care clains as
constitutional clains for violation of the Ei ghth Arendnent. The
district court’s order dism ssing Wiitley’'s denial of nedical care
clains fails to distinguish between Whitley's claim against the
i ndi vidual defendants and Whitley’'s claim against the Bureau of
Prisons. To the extent Wiitley is alleging denial of nedical care
agai nst the individual prison officials, hisclaimis in the nature

of a Bivens claim?! “[A] Bivens claimis avail abl e only agai nst

. In Bivens v. Six Unknown Naned Federal Narcotics Agents,
91 S. Ct. 1999 (1971), the Suprene Court recognized that certain
circunstances nmay give rise to a private cause of action against
federal officials that is conparable to the statutory cause of
action permtted against state officials by 42 U S C A § 1983.
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gover nnent of ficers in their i ndi vi dual capacities.”
Enpl anar, Inc. v. Marsh, 11 F.3d 1284, 1294 n.12 (5th Cr. 1994).
Bi vens cl ai nr8 may not, however, be brought agai nst agenci es of the
federal governnent. F.D.I.C v. Myer, 114 S C. 996, 1006
(1994). Wiitley does not directly identify the basis of his
denial of nedical care claim against the Bureau of Prisons.
Construing Wiitley's pleadings Iliberally, we determne that
Wiitley’'s denial of nedical care claim against the Bureau of
Prisons would be actionable, if at all, only as a clai munder the
Federal Tort Caims Act, 28 U S.C. A 88 2671-2680. See Shah v.
Qinlin, 901 F.2d 1241, 1244 (5th Cr. 1990); see also Garrett v.

Hawk, 127 F.3d 1263, 1266 (10th Gr. 1997).

L1l

Wiitley argues that he was not required to pursue
admnistrative renedies prior to filing his Bivens claim against
the individual prison officials because he is seeking exclusively
monetary relief, citing MCarthy v. Madigan, 112 S. Ct. 1081
(1992).

Title 42 U S CA 8 1997e, which now governs a federal
prisoner’s obligation to pursue adm nistrative renedies prior to

bringing a Bivens action against federal of ficials, was

See Zuspann v. Brown, 60 F.3d 1156, 1157 n.2 (5th Cr. 1995).
6



substantially anmended by passage of the Prison Litigation Reform
Act (PLRA), Pub. L. No. 104-134, § 803, 110 Stat. 1321, which
becane effective April 26, 1996. Those anendnents are applicable
to Whitley’s clains, which were filed in May 1997. Prior to the
PLRA, 8§ 1997e provi ded:
(1) Subject to the provisions of paragraph (2), in
any action brought pursuant to section 1983 of this
title by an adult convicted of a crinme confined in
any jail, prison, or other correctional facility,
the court shall, if the court believes that such a
requi renent would be appropriate and in the
interests of justice, continue such case for a
period of not to exceed 180 days in order to

requi re exhaustion of such plain, speedy, and
effective adm ni strative renedi es as are avai l abl e.

(2) The exhaustion of adm nistrative renedi es may

not be required unless the Attorney GCeneral has

verified or the court has determ ned that such

adm ni strative remedi es are in substanti al

conpliance wth the mninum acceptabl e standards

promul gat ed under subsection (b) of this section or

are otherw se fair and effective.
42 U.S.C A 8 1997e (1994). Thus, 8 1997e inposed a limted and
di scretionary exhaustion requirenent applicable to § 1983 clains
brought by state prisoners only. Although the pre-PLRA version of
8§ 1997e did not require exhaustion by federal prisoners, nany
courts (including this one) had nonethel ess created a conparable
exhaustion requirenent for actions brought by federal prisoners
chal  enging the conditions of their confinenent. See, e.g., Arvie

v. Stalder, 53 F.3d 702, 704-05 (5th Gr. 1995).

The Suprene Court construed the pre-PLRA version of § 1997e in



McCarthy v. Madigan, 112 S. C. 1081 (1992). MCarthy held that a
federal prisoner seeking solely nonetary relief need not pursue
admnistrative renedies prior to filing a Bivens suit against
prison authorities. MCarthy was prem sed in |arge part upon the
dual facts (1) that Congress had not required exhaustion by federal
prisoners in 8§ 1997e, and (2) that the Bureau of Prisons did not
afford any adm nistrative renedies that would permt the recovery
of nonetary damages. 112 S. Ct. at 1089-92.
Section 1997e, as anended by the PLRA, now provides:
No action shall be brought with respect to prison

condi ti ons under section 1983 of this title, or any
ot her Federal |aw, by a prisoner confined in any

jail, prison, or other correctional facility until
such adm nistrative renmedies as are avail able are
exhaust ed.

42 U.S.C. A 8 1997e (Supp. 1998). Having expanded the exhaustion
requi renent to include actions brought under “any other Federal

| aw,” Congress now plainly requires federal prisoners to exhaust
avai |l abl e adm ni strative renedies prior to bringing Bivens clains.
See, e.g., QGrrett, 127 F.3d at 1265-66 & n.2; Al exander S. v.
Boyd, 113 F.3d 1373, 1380 (4th Cr. 1997), cert. denied, 118 S. C.
880 (1998). Therefore, that part of MCarthy which relied upon
Congress’ failure to expressly require exhaustion by federa

prisoners no |l onger provides a viable justification for excusing a

federal prisoner’s failure to pursue adm nistrative renedies. The

question remains, however, whether Congress intended to require a



federal prisoner who is seeking exclusively nonetary danages to
pursue admnistrative renedies when, and if, there are no
admnistrative renedies that would permt recovery of nonetary
damages.

This Crcuit has not addressed that question. In Garrett v.
Hawk, 127 F.3d 1263 (10th G r. 1997), the Tenth Circuit held that
8§ 1997e does not require a federal prisoner seeking exclusively
monetary relief to pursue admnistrative renedies prior to filing
a Bivens claimagainst prison officials. The Court reasoned that
McCarthy’s holding that Congress did not intend to require
exhaustion of unavail able renedi es survived in the plain | anguage
of the anended statute. 127 F.3d at 1266; see also 42 U S.C A 8§
1997e (Supp. 1998) (“No action shall be brought . . . until such
admnistrative renedies as are available are exhausted.”)
(enphasi s added). Noting that Congress had not seen fit to enact
adm ni strative renedi es that woul d, or even coul d, provi de nonetary
relief to prisoners pressing Bivens clainms, the Court held that
8§ 1997e could not be construed to require the exhaustion of non-
existent renedies. Garrett, 127 F.3d at 1267; see also MCarthy,
112 S, C. at 1092 (“Congress, of course, is free to design or
requi re an appropriate admnistrative procedure for a prisoner to
exhaust his claimfor noney damages."). Although the Tenth Crcuit
istheonly Crcuit to have directly addressed the i ssue, the N nth

Circuit |ikew se adheres to the rule that 8 1997e does not require



that a federal prisoner seeking only nonetary relief pursue
admnistrative renedies prior to filing a Bivens claim See,
e.g., Lunsford v. Junmao-As, No. 96-56503, 1998 W. 683306 (9th Cir
Cct. 5, 1998).2

The plain | anguage of 8 1997e requires only the exhaustion of
“avail abl e” adm nistrative renmedies. W infer fromthat termthat
Congress did not intend to require the exhaustion of unavail able
remedi es. Gven that the statute does not specify when an
admnistrative renedy wll be considered “avail able,” we nust rely
upon traditional nethods of statutory construction to give neaning
to the term

W recently considered whether an admnistrative renedy
remai ned “avail able” within the neaning of 8§ 1997e. |n Underwood
v. Wlson, 151 F. 3d 292 (5th Gr. 1998), the Court exam ned whet her
an admnistrative renedy was still “available,” or instead should
be deened “exhausted,” when the prisoner had filed the appropriate
grievance but prison officials had failed to respond wthin the
time period allowed by the regul ations for a response. 151 F. 3d at

295. The Court held that a renedy is “avail able” when it can be

2 Anmong those federal district courts that have addressed
the issue, there appears to be substantial disagreenent. Sone
district courts rely upon the plain | anguage of the statute, which
only requires exhaustion of “available” renmedies. Oher district
courts have concluded that neking the exhaustion requirenent
contingent upon the type of relief being sought is inconsistent
w th Congress’ purpose in enacting the PLRA. See Funches v. Rei sh,
No. 97-7611, 1998 W. 695904 at * 7 (S.D.N.Y. Cct. 5, 1998)
(coll ecting cases).
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avai l ed “for the acconplishnment of a purpose” or “is accessible or
may be obtained.” I|d. (quoting WEBSTER S NEWI| NTERNATI ONAL Di CTI ONARY 150
(3d ed. 1981)). At the tine Witley filed his conplaint, there
were no admnistrative renedies capable of providing nonetary
recovery agai nst the individual defendants. Had he submtted a
grievance seeking exclusively nonetary relief, it is likely that
the grievance woul d have been returned as inproper subject matter
for adm nistrative review. See Garrett, 127 F. 3d at 1266; see al so
28 C.F.R 8 542.12(b). W conclude that there were no “avail abl e”
or accessible adm nistrative renedi es that woul d have acconpl i shed
t he purpose of affording Whitley nonetary relief.

Al t hough deci ded under the pre-PLRA version of § 1997e, we are
al so guided by this Court’s holding in Marsh v. Jones, 53 F.3d 707
(5th Cr. 1995), that 8§ 1997e does not require a state prisoner
seeking exclusively nonetary relief to pursue admnistrative
remedies prior to filing suit under § 1983. ld. at 710. As we
said in that case, “[t]he inport of McCarthy is clear: A district
court should not require exhaustion under section 1997e if the
prisoner seeks only nonetary damages and the prison grievance
systemdoes not afford such a renedy.” Id. W find nothing in the
amended | anguage of § 1997e that woul d undercut the general |essons
drawn from MCarthy in Marsh. W |ikew se | eave undisturbed this
Court’s pre-PLRA holding in Arvie v. Stalder, 53 F.3d 702 (5th Cr

1995), that a state prisoner’s m xed petition for both nonetary and

11



injunctive relief is subject to 8§ 1997e’s exhaustion requirenent.

We join the Ninth and Tenth Crcuits in adopting the rule that
federal prisoners pressing Bivens clains against federal officials
need not pursue prison renedi es when they are seeking exclusively
monetary relief, and there are no prison renedies capable of
affording such relief. W note, as did the Tenth Crcuit in
Garrett and the Suprene Court in McCarthy, that thereis nothing to
prevent Congress, and perhaps even the Bureau of Prisons,® from
enacting regulations that would permt the recovery of nonetary
relief fromindividual prison officials. MCarthy, 112 S. C. at
1091-92; Garrett, 127 F.3d at 1267. |If such renmedies were
avai |l abl e, 8 1997e woul d requi re exhausti on of those renedi es prior
to suit. McCarthy, 112 S. C. at 1091-92; Grrett, 127 F.3d at
1267. Absent such renedies, however, we decline to interpret
8§ 1997e in a manner that requires exhaustion of wunavail able

renedi es.

3 McCarthy reflects that whether the Bureau of Prisons has
authority, absent congressional action, to enact regqgulations
permtting nonetary settlenent of a Bivens claim is an open
guesti on. See 112 S. . at 1091 n.6 (“Nothing in the record
indicates that this authority has ever been exercised to reconpense
a prisoner with a Bivens claim”); id. at 1092 (“Even w thout
further action by Congress, we do not foreclose the possibility
that the Bureau itself may adopt an appropriate admnistrative
procedure consistent with congressional intent.”).

12



Gven that Witley has narrowed his conplaint to seek
exclusively nonetary relief, he was not required to pursue
admnistrative renedies prior to filing suit, and the district
court’s dismssal of his Bivens claimfor denial of nedical care

agai nst the individual defendants was error.

| V.

Neither is the district court’s dism ssal of Wiitley' s deni al
of medical care claimagainst the individual defendants harnl ess
error. The district court entered an alternative holding that
Whitley' s Eighth Anendnent claimfor denial of nmedical care, even
if exhausted, was frivolous wthin the neaning of 28 U S. C A
§ 1915(e)(2)(B)(i). W disagree. Witley' s Eighth Arendnent cl aim
has substantial support in the |aw See, e.g., Helling v.
McKi nney, 113 S. C. 2475 (1993) (E ghth Anmendnent claim that
prison officials were deliberately indifferent to serious nedical
needs can be based upon present and future harm from exposure to
envi ronnent al tobacco snoke); Rochon v. Gty of Angola, 122 F.3d
319 (5th Cr. 1997) (claimfor exposure to environnental tobacco
snoke is sufficiently well established on the basis of Helling to
defeat an official’s assertion of entitlenent on the basis of the
pl eadings to qualified immunity). Wiitley’'s claim that he was
unwi I lingly exposed to environnental tobacco snoke also finds

substantial factual support in the record. Witley tendered a copy

13



of the prison’s policy, which provides that “[t]o the maximm
extent practicabl e nonsnoki ng i nmat es shall be housed i n nonsnoki ng
living quarters,” and that “[w] hen feasible, separate dormtories
shal | be provided for nonsnoking i nmates, desiring such housing.”
Anot her prison docunment provided to Wiitley spells out his rights
to nedical care. That docunent states “[y]ou have the right to a
safe, clean and healthy environnent, including snoke free living
areas.”

Wiitley identified hinself as a nonsnoker and requested
nonsnoki ng i ving quarters when he was processed into the prisonin
August 1996. That sanme nonth Whitley formally requested a transfer
to a nonsnoking unit, stating that the snoke was making himill.
I n Septenber 1996, the prison doctor issued a nedical report that
Wi t| ey needed nonsnoki ng quarters. |In other papers filed wth the
prison or prison authorities, Wiitley clainms to have suffered from
bronchitis and a facial rash associated wth the snoking
envi ronment .

We need not decide, at this stage of the litigation, whether
Wiitley will ultimately be able to establish an Ei ghth Anmendnent
viol ation. The defendants have not even answered the suit. It is
sufficient to say that the claimnerits further devel opnent and
di sm ssal as frivol ous would be i nproper. Horton, 70 F.3d at 401.

For the foregoing reasons, the district court’s dism ssal of

Whitl ey’ s Ei ghth Anendnent cl ai mthat prison officials denonstrated

14



a deliberate indifference to his nedical needs by exposing himto
envi ronnent al tobacco snoke i s reversed, and t he cause remanded f or

further proceedings consistent wth this opinion.

V.

Whitley' s obligation to pursue adm nistrative renedi es prior
to filing his Federal Tort Cains Act (FTCA) claim against the
Bureau of Prisons is |ikew se governed by federal statute. See 28
US CA 8 2675(a); see also id. §8 2673. The federal regul ations
contain separate regul atory provi sions providing an adm ni strative
procedure and adm nistrative renedies for FTCA clai ns. See 28
CF.R 88 0.95-0.97, 0.172, 14.1-14.11; see also Garrett, 127 F. 3d
at 1266. Those regulations grant the Director of the Bureau of
Prisons |limted authority to settle prisoner clains brought
pursuant to the FTCA. See 28 C.F.R 8 0.172; see also Garrett, 127
F.3d at 1266. Even though those renedi es woul d not have conpl etely
answered Whitley’' s initial demand for damages, Witley was required
to pursue and failed to pursue avail able renedi es that could have
af forded hi m substantial nonetary recovery.

The district court’s dismssal of Witley's FTCA claim for
denial of nedical care against the Bureau of Prisons for non-

exhaustion was proper and is affirned.

VWH TLEY' S DI SCRI M NATI ON CLAI M5
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Whitley clains that individual prison officials and the Bureau
of Prisons discrimnated against himon the basis of his race and
on the basis that he is from St. Louis. The district court
di sm ssed these clains for non-exhaustion.

Qur analysis of Wiitley' s obligation to pursue adm nistrative
remedies with respect to his denial of nedical care claimapplies
wth equal force in this context. Witley is seeking exclusively
monetary relief. The Bureau of Prisons has not enacted
admnistrative renedies capable of providing Witley with a
nmonetary recovery against the individual officers. Section 1997e
does not require Witley to pursue unavailable renedies.
Ther ef or e, the district court’s di sm ssal of Wiitley' s
discrimnation claim against the individual officials for non-
exhaustion was error.

Wth respect to Wiitley's discrimnation claim however, we
concl ude that any such error was harnl ess. Whitl ey’ s conpl aint
all eges that he suffered discrimnation on the basis of race and
pl ace of origin. Dismssal as frivolous is appropriate where a
prisoner’s claim |lacks any factual or legal basis in the |aw
Horton, 70 F.3d at 400. Witley's claimof racial and locality
discrimnation is supported only by his claimthat defendant Hunt
made a coment at some undi sclosed tinme and in sonme undiscl osed
context about the way “you people” talk. Whitl ey never even

specifies his race in his pleadings, and does not articul ate why
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discrimnation on the basis that he is from St. Louis would be
unl awf ul . Whitley' s discrimnation clains, which the district
court characterized as “conclusory,” are w thout factual support
and | egal support. For that reason, the district court’s di sm ssal
of Whitley’'s discrimnation claimagainst the individual defendants
may be affirmed on the basis that such claimis frivolous within
the neaning of 28 U.S.C.A 8 1915(e)(2)(B)(i).

Wth respect to his discrimnation clai magai nst the Bureau of
Prisons, Wiitl ey was obligated to exhaust adm ni strative renedi es.
Wiitley failed to exhaust those renedies. Accordingly, the
district court’s dismssal of Witley's discrimnation claim
agai nst the Bureau of Prisons was |ikew se proper, either for non-
exhaustion or because such claimis frivol ous.

The district court’s dismssal of Witley's discrimnation

cl ai m agai nst the Bureau of Prisons is affirned.

VWH TLEY' S CLASSI FI CATI ON CLAI M
Whitley clains that prisonofficials intentionally relied upon
i naccurate records to raise his security classification, in
violation of the Privacy Act, 5 US CA § 552a. Whitl ey has
i kewi se | odged this claimagainst both the individual defendants
and the Bureau of Prisons. The district court dismssed this claim
as frivolous. Having concluded a de novo review of the record, we

agr ee.
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In August 1996, when Witley arrived at the Texarkana
facility, his offense was characterized as “high severity” and his
security classification was “mninmum” Prison authorities |ater
changed the characterization of Witley's offense from “high
severity” to “greatest severity” and his security classification
from “mnimuni to “low” Witley' s status was changed because
Whitl ey’ s presentence report states that Wiitley's of fense i nvol ved
a firearm In changing Witley' s classification, the Bureau of
Prisons relied upon Bureau of Prisons Program Statenents defining
Wiitley's offense as a crine of violence requiring a “greatest
severity” classification. See Federal Bureau of Prisons, United
States Dep’'t of Justice, Program Statenent No. 5100.06, Security
Desi gnati on and Custody d assification Manual; Program Statenment
No. 5162.02, Definition of Term "Crinmes of Violence."

Wiitley was convicted of conspiracy to distribute and
possession with intent to distribute cocaine, in violation of 18
US CA 88 841(a)(1) and 846. The record reflects that Witley
stipulated to the sentencing court that guns were present with the
drugs during the offense. |In addition, Witley concedes that his
PSR accurately reports that several firearns were seized fromhis
home. Whitley nonetheless clains that there is a m sunder st andi ng
because he was in |lawful possession of the firearns. Wiitley' s
classification claim is premsed upon the fact the Bureau of

Prisons officials refused to contact the probation officer or the
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federal district court to clarify that he was in lawful, rather
t han unl awful, possession of firearns.

| nmat es have no protectable property or liberty interest in
custodial classification. WIson v. Budney, 976 F. 2d 957, 958 (5th
Cir. 1992); Mody v. Baker, 857 F.2d 256, 257-58 (5th Cir. 1988).
The classification of prisoners is a matter within the discretion
of prison officials. MCord v. Maggio, 910 F.2d 1248, 1250 (5th
Cr. 1990). Absent an abuse of discretion, federal courts are
|oathe tointerfere with custodial classifications established by
prison officials. See Jackson v. Cain, 864 F.2d 1235 (5th Cr.
1989) .

Whitley' s Privacy Act claimrequires proof that the defendants
“Wllfully or intentionally” failed to <correct inaccurate
i nformati on about his sentence, that was erroneously relied uponto
establish his security «classification. See 5 USCA
8§ 552a(9)(1)(O, (g9)(4). Witley is essentially claimng that his
sentence itself was incorrectly entered. That is an issue that
should have been resolved on direct appeal from his crimnal
convi cti on.

The district court concluded, based upon these principles of
|l aw, that there was no factual or |egal basis for Witley' s claim
that prison officials abused their discretion by relying upon the
sentence i nposed against Wiitley to determ ne his classification.

W review that determ nation for an abuse of discretion, Denton v.
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Her nandez, 112 S. . 1728, 1734 (1992), and find none.

The district court’s dismssal of Wiitley's classification

claimas frivolous is affirned.

VWH TLEY' S RETALI ATI ON CLAI M5

Witley also alleges that the defendants have engaged in
m scel | aneous ot her acts of retaliation because he conpl ai ned about
being placed in a snoking environment. \Witley's clains in this
regard are not well organi zed but involve a nultitude of relatively
m nor offenses that would not give rise to a cognizabl e cause of
action against either the individual defendants or the Bureau of
Prisons. For exanple, Witley clains he was deni ed the top bunk in
his cell when his roommate noved out. Witley also conplains that
prison officials did not all ow another i nmate to acconpany hi mwhen
he reviewed his files.

Since the district court entered final judgnent, Witley has
filed additional pleadings and letters. Anmong those filings is
Whitley' s notion to suppl enent his pleadings to include additional
slights by prison officials. The district court has not entered
any di sposition of that request and our records do not reflect that
any notion has been filed to supplenent the record in this Court.
Therefore, it does not appear that Wi tl ey s suppl enental pleadings
are properly before this Court. To the extent Witley registered

conplaints of retaliation prior to the district court’s judgnent,
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those clains were dismssed as frivolous, and that disposition is
affirmed. To the extent he has registered additional conplaints
since that tinme, the district court has not addressed the issues,
and those clains are not properly before this Court.

W affirm the district court’s dismssal of Witley's

retaliation clains as frivol ous.

CONCLUSI ON

The district court’s dism ssal of Wiitley’' s denial of nedical
care cl ai magai nst individual defendants Hunt, Mdore, and WIIli ans
for non-exhaustion is REVERSED and the cause REMANDED for further
proceedi ngs consistent with this opinion. The district court’s
dism ssal of Witley s denial of nedical care claim against the
Bureau of Prisons for non-exhaustion is AFFI RVED

The district court’s dismssal of Wiitley's discrimnation
clains against all defendants is AFFIRMED. The district court’s
di sm ssal of Whitley's classificationclains agai nst all defendants
is AFFI RVED. The district court’s dismssal of Witley's

retaliation clains against all defendants is AFFI RVED
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