IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-41147

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JOSE LU S SNELL,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Sout hern District of Texas

August 19, 1998
Before JOLLY, SM TH, and BARKSDALE, Circuit Judges.
E. GRADY JOLLY, G rcuit Judge:

Jose Luis Snell solicited a bribe to deliver a “not guilty”
verdict fromthe jury on which he served. He was then prosecuted
and stands convicted by his guilty plea. He appeals only his
sentence. He argues that the district court erroneously applied a
sent enci ng enhancenent for bribery of a “governnent official” in a
“hi gh-1evel decision-nmaking or sensitive position” under U S. S G
§ 2Cl1.1(b)(2)(B). Because we agree that a juror falls within this

provision, we affirm



Snell served as a juror in the trial of United States V.

Al e] andr o GQudi no- Vara & Ruben Ansel nb Zea-Luna, CR No. M96-198, in

federal district court in the Southern District of Texas. The
defendants in that case were accused of conspiracy to possess
approximately 113 kilograns of marijuana with the intent to
distribute it.

During the trial, Snell approached nenbers of the defendants’
famlies, suggesting that they contact him \Wen they did not do
so, he approached again, telling Gudino-Vara’'s wife that he could
“make the others also be in favor; there are 5 or 6 of us.” He net
wth three famly nenbers that evening in Reynosa, Mexico, to

di scuss a paynent in exchange for delivering a “not guilty”
verdi ct. He requested $18,000 for his efforts, but agreed to
accept $10,000 up front and $8, 000 upon delivery of the favorable
verdict. He received the $10,000 | ater that night.

Snel | persuaded the other jurors to select him as foreman
Despite Snell’s efforts, the other jurors favored a guilty verdi ct
al nost imedi ately. He nevertheless held out for a “not guilty”

verdict, protracting the jury deliberations. Snell finally gave up

when ot her jury nenbers asked hi mwhet her “he had been paid off or



i f soneone had gotten to him”! The jury delivered a verdict of
guilty for both defendants.

Shortly after the trial, the famly nenbers contacted Snell.
It should not have surprised Snell that they wanted their noney
back. Snell, however, returned only $3, 000, while claimngthat he
had spent the rest to bribe other jury nenbers. This would not do.
So, the famly nenbers went to the Federal Bureau of |nvestigation.
Utimtely, they agreed to cooperate wth the governnent in
exchange for imunity. 1In a series of taped conversations, Snel
descri bed the previous events. Furthernore, and apparently trying
to redeemhis failure to deliver a not guilty verdict, he di scussed
the possibility of bribing the judge or probation officer to
achi eve | esser sentences for the defendants. Wth this evidence in
t he hands of the prosecutors, Snell was indicted for bribery under
18 U S.C 8§ 201(b)(2)(A). He |l ater pleaded guilty and was duly
sentenced. He appeals his sentence.

I

The district court determned Snell’s sentence by applying
US S G 8 2CL.1, which deals with bribery of a person, such as a
public official, for a corrupt purpose. The court began with the

requi red base offense level of ten, see § 2Cl.1(a), and added two

10ne of the jurors also inforned | aw enforcenent officers that
Snel | had been observed approachi ng the defendants’ fam |y nenbers
during the trial.



| evel s because the offense involved npbre than one bribe, see
§ 2Cl1.1(b)(1). The court then added eight |evels because the
offense involved a “paynent for the purpose of influencing an
el ected official or any official holding a high-1level decision-
maki ng or sensitive position . . . .” 8§ 2ClL . 1(b)(2)(B). Snel
chal | enges this | ast enhancenent.
A
In review ng sentences under the sentencing guidelines, we
exam ne a district court’s factual findings only for clear error
and afford great deference to the court’s application of the

guidelines to those facts. United States v. Tonblin, 46 F.3d 1369,

1391 (5th Gr. 1995). Factual questions, such as the discretion,
supervi sory authority, and other indicia of responsibility of an
official, are not at issue in this case, however. The question
whet her a juror is an official holding a high-1evel decision-naking
or sensitive position, because it depends primarily upon
interpretation of the sentencing guidelines, is a question of |aw

that we review de novo. See United States v. Stephenson, 895 F. 2d

867, 877 (2d Cir. 1990) (exam ning whether an “Export Licensing
Oficer” in the US. Departnent of Commerce held a “sensitive”

position within the neaning of 8§ 2Cl.1(b)(2)(B)); see also United

States v. Mrris, 131 F.3d 1136, 1138 (5th GCr. 1997), cert.

denied, 118 S.Ct. 1546 (1998).



B
(1)

Whet her a juror is an “official holding a high-1evel decision-
maki ng or sensitive position” under section 2Cl.1(b)(2)(B) of the
Sentencing Guidelines is informed by the Application Notes. The
note to section 2Cl.1(b)(2)(B) lists, as exanples of officials
wthin its scope, “prosecuting attorneys, j udges, agency
adm ni strators, supervisory |law enforcenent officers, and other
governnental officials wth simlar levels of responsibility.”
US S G 8§ 2CL. 1, coment. (n.1). There can be no doubt that, as
a juror, Snell was acting as a governnent “official” for purposes
of section 2CL.1. See 18 U.S.C. 8§ 201(a)(1l) (defining “public
official” to include “a juror”). The question, therefore, is
whet her a juror holds a position with a level of responsibility
simlar to that held by officials listed in the Application Notes.

Snel|l argues that there are several critical differences in
the level of responsibility between the exanples provided in the
Application Notes and a juror. The listed positions all involve
officials wth extended terns of service, who exercise a
substantial anount of wunilateral discretion and who possess
supervi sory powers of other governnent enpl oyees. A juror, Snel
contends, plays noroleininplenenting governnental policy, has no

power over other governnent enployees, and has a term of service



limted to a single case. The governnent, on the other hand

argues that jurors play a crucial role in our justice system
simlar to judges and are, in fact, referred to as “judges” in
pattern jury instructions. Thus, it maintains that the district
court did not err in concluding that jurors are sufficiently
anal ogous to judges so as to fall within the scope of section

2C1. 1(b) (2) (B).

(2)
To determne the applicability of section 2Cl.1(b)(2)(B),
courts have focused on several indicia of hi gh-1 evel
responsibility. One mmjor consideration is the possession of

supervi sory authority over a significant group of other governnent

enpl oyees. See, e.qg., United States v. Gatling, 96 F. 3d 1511, 1526

(D.C. Cr. 1996); United States v. Matzkin, 14 F. 3d 1014, 1021 (4th

Cir. 1994). Another inportant mark of high-level responsibility is
the existence of discretion involving final decision-nmaking
authority over matters of public policy or over the expenditure of

substantial sunms of noney. See, e.qg., Tonblin, 46 F.3d at 1391;

Mat zkin, 14 F.3d at 1021; United States v. Lazarre, 14 F.3d 580,

582 (11th Cir. 1994); United State v. Gaines, 37 F.3d 1496, 1994 W

567681, at *2 (4th Cr. 1994) (unpublished). Such discretion,
however, is not always required, and courts have readily found an

ei ght -1 evel enhancenent appropriate under section 2Cl.1(b)(2)(B)



based on the official’s ability to use his position to influence

another in the exercise of such discretion. See, e.d., United

States v. ReBrock, 58 F.3d 961, 970 (4th Gr.), cert. denied, 516

U S 970 (1995); Tonblin, 46 F.3d at 1391.

Exam ning the role of a juror in our crimnal justice system
sone of these indicia of high-level responsibility are present.
Al t hough a juror does not alone possess final decision-naking
authority over the guilt or innocence of a crimnal defendant, he
does maintain the essentially absolute power to force a mstrial--
at least inthe federal system as inthis case. Hi s discretionin
this respect is virtually unchecked and, dependi ng on the case, may
result in the squander of substantial anmounts of precious tinme and
money in the form of both judicial and prosecutorial resources.
Mor eover, each juror is in a very potent position to influence the
verdict. Being isolated wwith fellowjurors for the sol e purpose of
arriving at a decision as to quilt or innocence, wth the
understanding that such deliberations may be continued for
substantial periods of tine until a final verdict is reached, the
forceful or stubborn juror may wi el d remarkabl e i nfl uence. Snell’s
position as jury foreman may have increased his ability to
i nfluence jury deliberations. And apart frombeing in a position
to persuade other jurors of his views, any single juror may al so be

abl e to exact concessions fromthe other jurors as to, for exanple,



convi ctions on |l esser included of fenses or sentences. d., e.qa.,

Susan Borreson, Raw Deal Under New Rul e?, Texas Lawyer, June 22

1998, at 1, 16 (story of jurors arriving at conprom se verdict and
sentence in Texas crimnal case).

More profound than any of these considerations, however, is
the trenmendous responsibility every juror has wth respect to the
crimnal justice system as a whol e. The critical inportance of
neutral, lawrespecting juries to our |egal system cannot be
gainsaid. “England, fromwhomthe Western Wrld has | argely taken
its concepts of individual liberty and of the dignity and worth of
every man, has bequeathed to us safeguards for their preservation,
the nost priceless of which is that of trial by jury.” lrvin v.

Dowd, 366 U. S. 717, 721 (1961); see also, e.qg., Spaziano V.

Florida, 468 U. S. 447, 481 (1984) (Stevens, J., concurring in part)
(“The authors of our federal and state constitutional guarantees
uniformy recognized the special function of the jury in any
exercise of plenary power over the life and liberty of the
citizen.”). Fromthe Magna Carta, to the Declaration and Bill of
Ri ghts of 1689, to the Declaration of |Independence, the inportance
of juries has been etched i nto our Angl o- Anerican heritage. As our
nmost respected | egal coment ators have observed:

“[T] he founders of the English | aw have, with excellent

forecast, contrived that . . . the truth of every

accusation, whether preferred in the shape of indictnent,
i nformati on, or appeal, shoul d afterwards be confirned by



the wunani mous suffrage of twelve of his equals and
nei ghbors, indifferently chosen and superior to all
suspi cion.”

Duncan v. Louisiana, 391 U. S. 145, 151-52 (1968) (quoting 4 Wl Iliam

Bl ackstone, Commentaries on the Laws of England 349 (Cooley ed

1898)). “In the ultimate analysis, only the jury can strip a man
of his liberty or his life.” 1lrvin, 366 US. at 722.
Because the jury trial is “essential for preventing

m scarriages of justice and for assuring that fair trials are

provided for all defendants,” Duncan, 391 U. S. at 157-58, “it [is]
obvi ously fundanental to fairness that [the right to] a ‘jury’
means [the right to] an ‘inpartial jury,”” id. at 181-82 (Harl an,
J., dissenting). So fundanental is the unbiased jury to our
nation’'s crimnal justice system that the Franers provided the
absolute right to an “inpartial jury” in the Bill of R ghts. See
U S Const. anend. VI. In sum it is apparent that the solem
responsibility of each and every juror to protect the integrity of

our crimnal justice systemis, in fundanental ways, unsurpassed

anong the other offices of public service. <. Remmer v. United

States, 347 U S 227, 229 (1954) (“The integrity of jury
proceedi ngs must not be jeopardi zed by unauthorized invasions.”);

Cark v. United States, 289 US 1, 16 (1933) (Cardozo, J.)

(speaking of the “overnmastering need, so vital in our polity, of



preserving trial by jury in its purity against the inroads of
corruption”).

In view of the prom nence of juries in our |legal system and
of the extraordinary responsibility of every juror in preserving
that system we have little difficulty concluding that a juror, in
the role assigned to him shares a |l evel of responsibility at |east
equal to a prosecuting attorney, agency admnistrator, or
supervisory l|law enforcenent officer, as they perform their
respective roles. Snell’s conduct as a juror inthis case fell far
short of the standard expected of those accepting such
responsibility. Although he ultimately failed to convince el even
other jurors to undermne the integrity of the system Snell’s
i npot ence does not excul pate him The district court’s decisionto
assess an eight-level enhancenent for such m sconduct was not
error.

1]

For the foregoing reasons, the district court’s cal cul ati on of

Snell’s sentence is

AFFI RMED

10



