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For contesting his convictions and enhanced sentences for two
bank robberies in April and My 1994, Rafael Gacia Querrero
primarily chall enges the sufficiency of the circunstantial identity
evidence |linking him to the robberies; and of the evidence of
injury to security guards underlying the “bodily injury” increase
used in sentencing on each robbery. In addition, for those
convictions and those for two related firearns counts for each
robbery, GQGuerrero asserts that the introduction of evidence
concerni ng anot her suspect in the robberies violated FED. R EvVID.

404(b); and that there was insufficient proof that the banks were



insured by the Federal Deposit |Insurance Corporation. W VACATE
the convictions related to the April robbery; and AFFIRM the
conviction for the May robbery, and the convictions and sentence
for the two related firearns counts. But, because the bodily
injury increase for the May robbery was applied erroneously, we
VACATE the sentence on that count and REMAND for resentencing.

| .

CGuerrero was charged for three bank robberies that occurred in
the Brownsville, Texas, area in April and May 1994, and in January
1995. The first, on 25 April, was at the Boca Chica branch of the
Texas Commerce Bank (TCB-Boca Chica). Around 7:30 a.m, bank
enpl oyees Gonzal ez, Thi bodeaux, and Garcia unloaded the night
deposit bags froma night depository |ocated across the rear bank
parking lot. After placing the funds in a container, they began to
wal k across the parking ot to the bank’s rear entrance. Security
guard Garcia, carrying the container, was between Gonzalez and
Thi bodeaux.

An autonobile with tinted windows entered a parking spot in
front of them Two nen, arned with guns and wearing sungl asses,
white shirts, and dark ties and trousers, exited the vehicle and
approached the group. They took the container, which held
approxi mately $52,000, from Garcia and put it in the car. The

driver then returned, took Garcia s gun and two-way radi o, and hit



Garcia over the head with a gun, causing himto | ose consci ousness.
The two robbers then drove quickly fromthe scene.

Approxi mately 30 nonths | ater, in Novenber 1996, bank enpl oyee
Gonzal ez identified a photo of Guerrero as resenbling the passenger
in the robbery vehicle. At trial in June 1997, she stated that
CGuerrero | ooked like the passenger, but that she was not totally
confident in her identification. Bank enpl oyee Thi bodeaux
testified that she did not see the passenger well enough to be able
to make an identification, but that she believed he was about 5'5"
tall. Garcia, the assaulted security guard, did not testify.

Cuerrero testified that he was at work on the norning of the
robbery. And, although his enployer testified on his behalf, the
enpl oyer admtted, inter alia, that there were no witten records
to confirm when Guerrero had worked; and that Guerrero normally
worked in the evenings. Guerrero, however, testified that he
sonetinmes began work in the early norning.

The day after the robbery, the getaway vehicle was found near
the bank. In the autonobile were: a radio, identified by Garci a as
the one taken fromhi mduring the robbery; and a canister, |like the
one used to hold the noney. And, fingerprints, later identified as
Julio Torres’, were on the vehicle’'s tenporary paper |icense plate.

The second of the three robberies occurred at approxi mately
10:15 a.m on 25 May 1994 at the Mercantile Bank. Villarreal, an

enpl oyee of an arnored car conpany, was exiting the bank after



pi cki ng up several bags of noney, totaling $259,000. As Villarreal
returned to the arnored truck, which was parked in the front bank
parking lot, the mal e passenger of a m nivan parked there energed
and put a pistol to Villarreal’s head. After Villarreal attenpted
to west the gun away, the mnivan driver exited it, hit Villarreal
in the back with a shotgun, and kicked himforward to the ground.
The two robbers, who were both wearing sungl asses, took the noney
and drove off.

Approxi mately 30 nonths later, in Novenber 1996, Villarrea
pi cked a photo of Guerrero froma lineup. But, at trial in June
1997, Villarreal was unable to identify Guerrero. And, GQuerrero’s
cousin testified that Guerrero was attendi ng a birthday party when
the robbery was comm tted.

A day after the robbery, the m nivan was found near the bank.
In the vehicle were an enpty bottle and an envel ope. Fingerprints,
later identified as CGuerrero’'s, were found on both itens. And, as
with the autonobile used in the first robbery, fingerprints, |ater
identified as Torres’, were found on the vehicle’'s tenporary paper
i cense pl ate.

The third, and final, robbery occurred on 29 January 1995 —
“Super Bowl Sunday”. O'tiz and Lopez, enpl oyees of an arnored car
conpany, mnade several pickups of night deposits from I ocal
busi nesses. Around 5:30 p.m, they arrived at the Texas Comerce

Bank on Levee Street (TCB-Levee) to nake a drop. As Lopez stepped



out of the arnored vehicle, an autonobile carrying four nen pulled
up. Three exited wth guns; the driver, who was wearing
sungl asses, remained in the vehicle with his wi ndow slightly down
and a gun ained at Lopez. One man pressed a gun to Lopez’s head;
anot her renoved Lopez’s gun fromits holster; the third entered the
arnored vehicl e and threw bags of noney into the autonmobile. Otiz
was told toremain still or Lopez would be killed. After the noney
had been unl oaded, the nen drove off.

Ortiz and Lopez pursued the getaway vehicle and were able to
record a license plate nunber. Later, neither was able to identify
GQuerrero as one of the robbers. And, Cuerrero’s sister testified
that he was attending a Super Bow party at her house when the
robbery occurred.

A few days after the robbery, the getaway vehicle was | ocated
inBrownsville. Afingerprint, later identified as Guerrero’s, was
found on the inside of the driver’s side door handl e.

As each getaway vehicle was discovered, it was dusted for
fingerprints; FBI Special Agent Hutchinson forwarded the prints to
the FBI | aboratory. And, during his investigation, the Special
Agent received information fromconfidential informants regarding
suspects.

One informant provided Torres’ name. Torres, whose
fingerprints were later identified on the tenporary paper tags for

t he getaway vehicles for the April and May 1994 robberies, had been



arrested soon after the first robbery on an unrel ated charge and
hi s address book photocopied. Police |ater discovered Guerrero’s
name and tel ephone nunber in the book. (Torres, however, has
apparently never been apprehended for his suspected involvenent in
the three robberies.)

As of md-1996, Special Agent Hutchinson had not I|inked
CGuerrero to the robberies. But, at that time, FBlI Special Agent
Vela was told by a confidential informant that Guerrero had been
involved in them and was an associate of persons who had al so
parti ci pat ed. After obtaining GQuerrero’'s fingerprints and
phot ogr aph, the Speci al Agent began to use the | atter in photograph
arrays.

Speci al Agent Vel a showed the arrays to Gonzalez (awtness to
the April robbery) and Villarreal (a wtness to the May robbery).
Bot h picked Guerrero’s picture. Thibodeaux and Garcia (the other
W tnesses to the April robbery) were shown the arrays. There is no
evidence pertaining to Garcia' s response. Thi bodeaux identified
OGscar Venegas (another suspect) as the driver of the getaway
vehicl e. Venegas’ nane was also in Torres’ earlier seized address
book.

As a result, Special Agent Vela sent Cuerrero’s fingerprints
to the FBI |aboratory for a conparison with those found on the

getaway vehicles. Querrero’'s prints matched with those in two of



t he vehicles (May and January); accordingly, an arrest warrant was
i ssued in Decenber 1996.

Several |aw enforcenent agencies conducted surveillance of
CGuerrero’s parents’ hone in Brownsville. Inlate March 1997, a man
fitting Guerrero’s description was spotted | eaving that house in a
pi ckup truck

Two Texas Departnent of Public Safety (TDPS) officers stopped
the truck for not having either a license plate or the required
light for it. |In doing so, the officers activated only the lights
on their vehicle, and not the siren. Nevertheless, Guerrero exited
the truck wth his hands above his head. One of the officers
testified that this response was unusual. Along this sane |ine,
two |aw enforcenent officers who had contact with Guerrero the
night after he was arrested and taken into custody testified that
he had expressed concern regarding his wife because “she didn't
know anyt hi ng”.

A search warrant was executed at Querrero’s residence in
Brownsville, but no evidence directly connecting him to the
robberies was found. At trial, the Governnent introduced
phot ographs it had recovered from the hone depicting CQuerrero
hol di ng guns and wearing a t-shirt with the insignia of a Mexican
drug enforcenent agency.

GQuerrero was tried in June 1997 for the robberies, and the

related counts for use of a firearmduring a crinme of violence, for



April 1994 (counts 1-3), May 1994 (counts 4-6), and January 1995
(counts 7-9). As noted, Cuerrero testified. And, he noved for
judgnent of acquittal both at the close of the Governnent’s case
and at the close of the evidence.

Before the case went to the jury, the court entered a judgnent
of acquittal on the counts related to the January robbery, because
the Governnent failed to prove that the funds were in the contro
or custody of TCB-Levee, as required by 18 U S.C. § 2113(f). The
court informed the jury of the reason for that ruling, but
instructed the jury that, in deliberating on the renaining counts,
it could still consider the evidence concerning that January
robbery. The jury returned a guilty verdict on the counts rel ated
to the April and May robberi es.

The sentencing judge did not preside over Guerrero’ s trial.
Pursuant to U S.S.G 8§ 2B3.1(b)(3)(A), an increase for “bodily
injury” to a robbery victimwas added to Guerrero’s base of fense
| evel for each of the robbery convictions. For those two counts,
and one firearns count for each robbery, GQuerrero was sentenced to
397 nonths in prison

1.

CGuerrero asserts that: (1) there was insufficient evidence to
establish his involvenent in the April and My robberies; (2)
evidence regarding Torres was erroneously admtted under FED. R

Evip. 404(b); (3) the Governnent failed to prove that, on the dates



of the robberies, the banks were insured by the Federal Deposit
| nsurance Corporation; and (4) the bodily injury enhancenent was
not applicabl e.

A

For each robbery, Querrero was charged pursuant to 18 U S. C
§ 2113(a); for the related use of a firearm pursuant to 18 U. S.C.
8 924(c). He does not contest that the Governnent proved that
someone conmtted the two robberies; rather, he clains that the
Governnent failed to prove that he was invol ved.

Regarding his sufficiency challenge, GQuerrero preserved our
usual standard of review for such clains by noving for judgnment of
acquittal at the close of the evidence. FED. R CRM P. 29(a);
United States v. Pankhurst, 118 F.3d 345, 351 (5th Cr.), cert.
denied, 118 S. . 630 (1998). “Therefore, the standard of review
is whether the evidence, as viewed in the light nost favorable to
the verdict, would permt a rational trier of fact to find
[ Guerrero] quilty beyond a reasonabl e doubt.” Pankhurst, 118 F. 3d
at 352; United States v. Geer, 137 F. 3d 247, 249 (5th Cr.), cert.
denied, 118 S. C. 2305 (1998); United States v. Jones, 133 F.3d
358, 362 (5th Cr.), cert. denied, 118 S. . 1854 (1998); United
States v. Gossman, 117 F.3d 255, 258 (5th Cr. 1997). For such

review, we draw “all reasonable inferences in support of the
verdict”. United States v. Pennington, 20 F.3d 593, 597 (5th Cr

1994) .



Al t hough the <case against GQuerrero, as the Governnent
concedes, is based largely on circunstantial evidence, our
sufficiency of the evidence reviewrenmains the sane. United States
v. Delagarza-Villarreal, 141 F. 3d 133, 139 (5th Gr. 1997); United
States v. Rosal ez-Ozozco, 8 F. 3d 198, 200 (5th CGr. 1993). W nust
accept credibility choices that support the jury's verdict, and we
may not reweigh the evidence. Delagarza-Villarreal, 141 F.3d at
139. But, if “the evidence viewed in the |ight nost favorable to
t he prosecution gi ves equal or near equal circunstantial support to
a theory of guilt and a theory of innocence, the conviction should
be reversed”. Gossman, 117 F.3d at 258 (quoting United States v.
Mackay, 33 F.3d 489, 493 (5th Cir. 1994)).

The Governnent maintains that, in part, it proved GQuerrero’s
participationin the April and May robberies t hrough nodus oper andi
evidence and evidence of an overlay of participants. Modus
operandi evidence nmay be introduced to prove identity; evidence of
extraneous acts to prove identity is adm ssible pursuant to Rule
404(b),

if the circunstances of the extraneous act
were so simlar to the offense in question
that they evince a signature quality —marking
the extraneous act as the handiwork of the
accused. Indeed, proper identity evidence is
t ant anount to nodus operandi evi dence.

United States v. Sanchez, 988 F.2d 1384, 1393-94 (5th Cr. 1993)

(internal quotation and citations omtted); United States .
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Beechum 582 F.2d 898, 912 n.15 (5th Cr. 1978) (en banc) (“The
identity of the defendant may be established by evidence of
of fenses extrinsic to the indictnent.... The physical simlarity
must be such that it marks the offenses as the handiwrk of the
accused.”); see FED. R EviD. 404.

In Sanchez, 988 F.2d at 1394, our court found the simlarity
between the |ocation of the two transactions, conbined with the

appearance of the sanme vehicle, to be “of signature quality”

Li kewi se, our court has found a signature quality to two sexua
assaults that occurred on the sane mlitary base at the sane tine
of day. United States v. Bailey, 111 F. 3d 1229, 1234 (5th Gr.
1997).

The Governnment notes that (1) all three robberies occurred in
Brownsville within a relatively short period of tineg; (2) each
occurred during tines of mnimal bank traffic; (3) in each, a
vehi cl e suddenly pulled up; (4) the robbers were wearing dress-
casual clothes, but not nmasks; (5) the robbers in the first two
robberi es wore sungl asses, as did the driver in the last; (6) each
occurred outside the bank while funds were being transferred; (7)
the only wi tnesses were bank or arnored car enployees; (8) the
enpl oyee in control of the noney was the one assaulted; and (9) the
get away vehicle was found abandoned near each bank.

As in Sanchez and Bail ey, such evidence has a nodus operandi

or signature quality, sufficiently establishing that the sane group
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was involved in all three robberies. And, there was sufficient
evidence for a rational juror to conclude that Guerrero was a
menber of that group and participated in sone of the robberies.

Addi tional evidence tying CGuerrero to the robberies was
provi ded by the testinony regarding his quite unusual behavi or both
when st opped by the TDPS officers and through his statenents | ater
that day regarding his wfe’'s | ack of know edge. A rational juror
could find that both incidents indicate circunstantially that
Guerrero was involved in the group conmtting the robberies.

Wth regard to his behavi or upon bei ng stopped by the police,
CGuerrero testified that he thought exiting his vehicle with his
hands rai sed was “normal”; and that he didn’t “see anything wong
wth that”. And, concerning his statenents about his wfe, he
testified that he made them because she did not have imm gration
docunent ati on, and he feared she would have problens with United
States immgration authorities. O course, it is the province of
the jury to weigh the credibility of wtnesses. E.g., United
States v. Hawkins, 658 F.2d 279, 289 (5th Cr. 1981).

More direct |inkage to the April and May robberies is provided
by GQGuerrero’'s fingerprints on the January getaway vehicle.
Regarding it, Querrero testified that he had net Torres; that
Torres inquired about purchasing his autonobile; that Torres had
al so suggested exchangi ng vehicles; that he drove Torres’ vehicle

for a fewm nutes; that a deal was never reached; that he never saw

- 12 -



Torres again; and that a photograph of the January robbery vehicle
(again, Guerrero’s prints were on a door handl e) was “very simlar”

to the one Torres let himdrive.?

! Al t hough it acknow edged at oral argunent on appeal that it
was in error, the Governnent’s brief stated that GCuerrero’s
fingerprints were found on the door handl e of the arnored truck for
the January robbery. Qoviously, had this been the case, it would
have been very powerful evidence indeed. (Instead, as noted, his
fingerprints were found on a door handle of the January getaway
vehicle.)

Amazingly, noreply brief was filed. Restated, this extrenely
inportant error in the Governnent’'s brief was not corrected by
CGuerrero through a reply brief. Instead, the error was poi nted out
at oral argunent by questioning Guerrero’ s counsel, prior to the
Governnent having the opportunity to <correct the error.
| medi ately at the start of its presentation, the Governnent noted
that, during preparation for oral argunent, it had caught its
briefing error; we are certain that, had we not already raised the
poi nt, the Governnent woul d have done so.

This incident underscores greatly the obvious extrene
inportance of two aspects of briefing: painstaking care in
presenting the facts, see FED. R App. P. 28(a)(7), (e); and using
a reply brief to contest erroneous factual statenents in the
appellee’s brief, see FED. R AppP. P. 28(c). Both sides fell far
short —the Governnment in the erroneous statenent and Guerrero in
not filing a reply brief.

Such errors cannot always be renedied at oral argunent. W
hear argunent in only approximately 30% of our cases. For those
relatively few cases for which we do hear argunent, a great deal of
time and effort is invested by our court in preparing for it. The
panel does not then have the record, and therefore nust be able to
depend on the briefs. Needless to say, errors in briefs, as well
as errors not corrected by a reply brief, greatly adversely affect
our preparation and, nore inportantly, our understanding of the
case, and result in tinme being spent on correcting such errors at
argunent, when that tinme should be available for other points at
issue. Finally, even when argunent is held, it may be that such an
error may be mssed, notw thstanding our close, post-argunent
review of the record in preparing the opinion. Counsel, who should
and nust know the case and record best, nust prevent such errors.
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Second, evidence | inked Guerrero to Torres, whose fingerprints
were on the paper license plates for the April and May getaway
vehi cl es. Further, Cuerrero testified that he saw Torres in a
vehicle resenbling that used in the January robbery, thus I|inking
Torres to all three robberies.

CGuerrero was also linked to Torres through Torres’ address
book, which listed Guerrero’'s nane and tel ephone nunber, and
t hrough the presence of Guerrero’s fingerprints in the May robbery
get away vehi cl e, on whose tenporary tags Torres’ prints were found.
Al so, as noted, Guerrero admtted at trial that he had nmet Torres.
Furthernore, bank enployee/robbery w tness Thibodeaux picked a
phot ogr aph of suspect Venegas out of a photo lineup as resenbling
the driver of the April getaway vehicle; as noted, his nanme was
also in Torres’ address book.

1

Direct linkage to the My robbery was through CQuerrero’s
fingerprints on a bottle and envel ope in the May getaway vehicle.
At trial, GQuerrero did not offer any explanation for the presence
of his fingerprints in that vehicle, nor was he asked to.

I n Novenber 1996, Villarreal, the arnored car guard attacked
in the May 1994 robbery, picked a photo of Guerrero out of a photo
lineup. And, at the June 1997 trial, Villarreal testified that,
while in a mall subsequent to the robbery, he had seen the My
get away vehicle passenger. Villarreal was unable at trial to

- 14 -



identify Guerrero as the robber; but, he did state that CGuerrero
resenbled him “It is a basic rule of evidence that w tnesses need
not assert that they are certain of their identification beyond a
reasonabl e doubt.” United States v. Roberts, 481 F.2d 892, 893
(5th Gr. 1973). Although “an uncertain in-court identification
W Il not support a conviction where that identificationis the only
evi dence offered on the issue of identity”, such “tentative nature
of ... identification is not fatal”, if there is other sufficient
evidence of identity. Hawkins, 658 F.2d at 289 (enphasis added).

The nodus operandi evi dence provi des sone of the evidence upon
which the jury could find CGuerrero guilty of the My robbery.
There was sufficient evidence that he was a nenber of the group
that conmmtted all three. Mre directly, his prints were found on
items in the May getaway vehicle. Furthernore, Villarreal was able
to identify QGuerrero out of 48 photos in an array, and he did
testify that Guerrero resenbl ed the robber.

In addition, the jury was allowed to consider the evidence
regardi ng the January robbery; Guerrero’ s fingerprint was found on
the getaway vehicle. \Whereas GQuerrero m ght conceivably explain
away the presence of his fingerprints in one getaway vehicle (as he
attenpted to do for the January, but not the My, vehicle), the
presence of his fingerprints in or on two such vehicles presents a

“coincidence” that is difficult to attribute either to nere



happenstance or to Guerrero’ s unlucky but innocent connection with
bank robbers.

Guerrero points out that his cousin testified that CGuerrero
was attending his daughter’s birthday party on the day of the
robbery, as evidenced by a photograph dated “5/25/94”. However,
this testinony was i npeached on cross-exam nation in two respects.
The witness (cousin) admtted that only two days earlier had she
informed Guerrero’s attorney of her ability to testify; and that,
al t hough she was Guerrero’s cousin, she did not know that he had a
brot her named M guel. Thus, the jury could reasonably have found
the witness not credible and chosen to disregard the alibi
t esti nony.

Finally, Querrero relies on the Borum rule. In G bson v.
Collins, 947 F.2d 780, 785 (5th Gr. 1991), on accepting the rule
of Borumv. United States, 380 F.2d 595 (D.C. Cr. 1967), our court
st at ed:

We accept the Borum majority’s rule as we
understand it: In a crimnal case in which the
only evidence 1is the discovery of the
defendant’s fingerprints at the scene of the
crime, a reasonable juror may find qguilt
beyond a reasonabl e doubt only if the evidence
indicates that the inprinted object was
general ly i naccessi bl e to the defendant except
during the conm ssion of the crine.
(Enphasi s added.)
In G bson, 947 F.2d at 781, a hone was burglarized and the

defendant’s fingerprints were found on two silver trays in the
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home. Although the fingerprint expert was unable to determ ne the
age of the prints, our court upheld the conviction, finding that it
was reasonable for the jury to concl ude that the defendant, who had
never been all owed inside the victins’ honme, left the prints during
the burglary. 1I1d. at 781, 785-86.

CGuerrero notes that the fingerprint expert could not determ ne
the age of his fingerprints on the itens in the May vehicle. And,
he asserts that the Governnment produced no proof that those itens
were in any way connected to the robberies.

The Borumrul e provides no relief for Guerrero. As enphasi zed
above, the rule applies only when “the only evidence is the
di scovery of the defendant’s fingerprints at the scene of the
crime”. Gbson, 947 F.2d at 785. As discussed, in addition to
CGuerrero’s fingerprints in the getaway vehicle, there is other
evi dence connecting himto the robberies.

In sum although Villarreal was unable in court to identify
CGuerrero as the robber, identity nay be proved through inference
and circunstantial evidence. E. g., United States v. Shah, 44 F. 3d
285, 295 (5th Cr. 1995). In addition to the nodus operandi and
overlay of participants evidence, Querrero’'s prints in the My
vehicle and Villarreal’ s testinony directly |linked Guerrero to that
r obbery. There was sufficient evidence from which a reasonabl e
jury could find Guerrero guilty for the May robbery and rel ated

counts.



2.

Alittle nore than three years after the April 1994 robbery of
the TCB-Boca Chica, bank enployee/robbery wtness Gonzalez
testified that, during the robbery, she had focused on the
passenger; and that he had wal ked “pretty close” to her when he
took the noney from the security guard. A few days after the
robbery, she identified a man froma photo |ineup as the passenger,
stating that she felt “very confident” in that sel ection because of
“the shape of his face, his color and conpl exi on and forehead as
well as the broad shoul ders”. However, at a lineup a few days
| ater, upon seeing that man, she was confident that she had been in
error.

In 1996, al nost three years after the robbery, Gonzal ez pi cked
CGuerrero’ s phot ograph out of an array consisting of 36 pictures of
Hi spani c- appearing nen, stating that he “look[ed] |ike” the Apri
get away vehicle passenger. At trial, she pointed out Guerrero as
resenbling the passenger, but admtted that she was not totally
sure and that, as discussed above, shortly after the robbery, she
had identified soneone el se.

For the April r obbery, bank enpl oyee/ robbery wtness
Thi bodeaux testified that, while she could not neke an
identification of the getaway vehicl e passenger, she believed that

he was 5'5" tall. Although there was no proof at trial regarding



CGuerrero’s height, the jury, by observing him could estimate it by
conpari son to Thi bodeaux’s testinony.

Agai n, identity may be proven though inference and
circunstantial evidence. E.g., Shah, 44 F.3d at 295. However, as
di scussed supra, because of the tentative nature of Gonzalez’s
identification of Guerrero as the passenger in the April robbery,
the other identity evidence introduced by the Governnent takes on
added significance. Hawkins, 658 F.2d at 289.

CGuerrero points out that, on cross exam nation, Gonzalez
admtted that her identification was based on view ng the robber
for only approximately two seconds; that she picked Guerrero’s
picture out of an array alnost three years after the crine; and
that she had previously identified soneone el se.

In addition, for the 7:30 a.m robbery, and concerning
CGuerrero’s at-work alibi, Guerrero’'s enployer testified as a
def ense w tness. But, he stated that he and his pernmanent
enpl oyees worked from8 a.m to 7-8 p.m; that Guerrero was not a
per manent enpl oyee and was called in only when there was too nuch
work; that Guerrero worked from4 p.muntil 9-11 p.m (again, the
robbery occurred at 7:30 a.m); that QGuerrero occasionally m ssed
a couple of days of work; and that Guerrero was paid in cash and
there were no records of when he worked.

CGuerrero testified that he was at work when the robbery

occurred at 7:30 a.m; and that he started work at 7 a.m Upon



further questioning by the Governnent, Querrero stated that he
sonetinmes worked in the wearly nornings, sonetines in the
af t er noons.

Although it is a very close call, we conclude that there was
insufficient evidence to support Cuerrero’s conviction for the
April robbery. The Governnent introduced evi dence tending to prove
that the sanme group commtted these robberies; but, a Governnent
wWtness testified that between three to five persons were believed
to be nmenbers of this group. Furthernore, while only two persons
participated in each robbery in April and May, four were invol ved
in January. Al t hough the signature or nopdus operandi evidence
i ntroduced by the Governnent is probative, it is not strong enough
to prove that, not only was the sane group involved in every
robbery, but that Guerrero was involved in each

The only evidence that specifically linked Guerrero to the
April robbery was Gonzal ez’s testinony. Althoughit is, of course,
the province of the jury to weigh a witness’ credibility, the
earlier-discussed rule in Hawkins is that an uncertain
identification, like that given by Gonzalez, wll not, alone,
support a conviction. The nodus operandi evidence applied to the
April and May robberies. But, unlike the May robbery, in which it
was conbined with a tentative identification and QGuerrero’s

fingerprints on itens in the getaway vehicle, the only evidence



linking GQuerrero to the April robbery was Gonzalez’s tentative
identification.

In sum Gonzalez’'s eyew tness testinony al one cannot sustain
CGuerrero’s conviction for the April robbery; the nodus operand
evidence does not specifically link him to it. There was
i nsufficient evidence for a rational juror to find Guerrero guilty
beyond a reasonabl e doubt as to that robbery (related to counts 1-
3).

B

Querrero asserts in his brief “that the trial court erred in
admtting evidence of other bank robberies and other suspects
particularly of Julio Torres[,] contrary to Fed. R Evid. 404(b)".
(Enphasi s added.) However, in his discussion of this issue,
CGuerrero addresses only the adm ssi on of evidence regardi ng Torres;
he does not present any argunents regarding the adm ssion of
evi dence of other robberies. O course, issues not briefed are
deened abandoned. See FED. R App. P. 28(a)(9); e.g., MCrary v.
Poyt hress, 638 F.2d 1308, 1310 n.2 (5th Gr. 1981).

Accordi ngly, concerning only Torres, Querrero challenges the
adm ssion of the followng testinony regarding: (1) Torres as a
suspect in the robberies; (2) his address book; (3) his prints on
the paper license tags for two of the getaway vehi cl es.

Under our usual standard of review, the adm ssion of extrinsic

evi dence under Rule 404(b) is “subject to reversal only upon a
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cl ear showing of an abuse of discretion”. Bail ey, 111 F.3d at
1233. But here, as hereinafter discussed, we instead revi ew under
the far nore narrow standard for plain error.

At trial, Querrero objected to only one of the now chall enged
items of evidence: the testinony regarding Torres’ address book.
Moreover, that objection was based only on Federal Rules of
Evi dence 402 and 403, not on Rule 404(b).% Thus, concerning Rule
404(b), the only Rule now relied upon, the admssion of the
chal | enged evidence is reviewed only for plain error. FeD. R CRM
P. 52(b); e.g., United States v. dano, 507 U S 725, 732-35
(1993).

“Under Federal Rule of Crimnal Procedure 52(b), this court
may correct forfeited errors only when the appell ant shows that (1)
there is an error, (2) the error is plain, and (3) the error
affects [his] substantial rights.” United States v. Ravitch, 128

F.3d 865, 869 (5th Gr. 1997). And, even if such an error is

2 CGuerrero did not brief the Governnent’s failure-to-object-
claimas to Rule 404(b). In other words, he did not brief how he
tinmely and properly objected on that basis. At oral argunent, when
gquestioned on this point, Guerrero’ s counsel stated he “thought” he
had properly objected, and clained there was a bench conference
along this Iline. The record does indicate there was a bench
conference before this evidence was admtted. But, the transcript,
if any, of the conference is not in the record on appeal.

O course, it is the duty of the party raising an issue on

appeal to include the relevant itens in the record on appeal. FED.
R App. P. 11(a); e.g., United States v. Coveney, 995 F.2d 578, 587
(5th Gr. 1993). 1In short, the record on appeal does not contain

the Rule 404(b) objection now clainmed by Guerrero.
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denonstrated, we w |l exercise our discretion to correct it only
when it “seriously affects the fairness, integrity, or public
reputation of judicial proceedings”. Id.

For the first step in plain error review —whether the cl ai ned
error was “plain” (“clear” or “obvious”, e.g., United States v.
Calverly, 37 F.3d 160, 163-64 (5th Gr. 1994)(en banc)) — the
adm ssibility of evidence under Rule 404(b) is governed by a two-
prong test: (1) “the evidence nust be relevant to an issue other
than the defendant’s character”; and (2) “the probative val ue of
the evidence nust not be substantially outweighed by its undue
prejudi ce and t he evi dence nust neet the other requirenents of Rule
403”". Bailey, 111 F. 3d at 1233.

The CGovernnent contends that the evidence regarding Torres’
i nvol venent in the robberies and Guerrero’ s connection to himwas
adm ssi bl e because it conpletes the story of the crine. Pursuant
to Rule 404(b), our court has approved such extrinsic evidence.
See United States v. Morrgan, 117 F.3d 849, 861 (5th Cir.), cert.
denied, 118 S. C. 454, 641 (1997); United States v. Kloock, 652
F.2d 492, 495 (5th Cr. 1981) (evidence to conplete story is
adm ssi bl e “unl ess its probative val ue was substanti al ly out wei ghed
by the danger of unfair prejudice”); United States v. WIlson, 578
F.2d 67, 72 (5th Cr. 1978) (“Courts and treatise witers have cone

to recogni ze an exception to the general rule of inadmssibility,



by all owi ng the i ntroduction of evidence of other crimnal activity
in order to conplete the story of the crinme on trial”).

And, our court has approved the adm ssion of evidence
regardi ng the defendant’s rel ati onship wth anot her person where it
was relevant in allowing the jury to determne whether the
def endant commtted the crinme charged. In United States v. Royal,
972 F.2d 643, 648 (5th Cr. 1992), our court stated:

In this case, the evidence pertaining to the
Defendant’s relationship with [a cooperating
wtness with whom the defendant allegedly
conspired,] particularly as it involved prior
drug transactions, was relevant to the crine
charged in that it allowed the jury to
understand the nature of the relationship
between the two and eval uate whether it was
i kely that the Defendant woul d have conspired
with [that wi tness] as charged.

Li kewi se, as discussed supra, evidence regarding Torres,
including his relationship to Cuerrero, was relevant for
determ ning whether Guerrero was involved in the group that was
commtting the robberies. As noted, one Governnent w tness stated
that three to five persons were believed to be involved. Thus,
Guerrero’ s connection to anot her person connected to the robberies
was relevant and inportant evidence for the jury to consider in
deci di ng whether Guerrero was so involved; and, pursuant to Rule
404(b), its probative value was not superseded by the protections
af forded by Rul e 4083.

It is well to renenber that, for this issue, we are revi ew ng

only for plainerror. For the first step in that analysis, we find
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no “clear” or “obvious” error. Accordingly, our review stops
there; there was no plain error. |In other words, it is not “clear”
or “obvious” that the evidence regarding Torres (Guerrero’s nane in
Torres’ address book; Torres a suspect in sane robberies; Torres’
fingerprints on getaway vehicles) was not rel evant to i ssues ot her
than Guerrero’ s character (nanely, to Guerrero’s i nvol venent in the
group that commtted the robberies), or that such evidence did not
satisfy the other requirenents of Rule 404(b).
C.

Next, Querrero asserts that he was entitled to judgnent of
acquittal for each robbery because the Governnent failed to prove
that TCB-Boca Chica and Mercantile Bank were federally insured at
the time they were robbed. Only the May robbery renai ns at issue.

The federal bank robbery statute under which Guerrero was
convi cted defines a “bank” as one whose deposits are insured by the
FDI C. 18 U.S.C. 8§ 2113(a), (f); United States v. Slovacek, 867
F.2d 842, 845 (5th G r. 1989). “Proof that the institution neets
this definition of ‘bank’ at the tinme of the robbery is an
essential elenent of the offense that nust be proven beyond a
reasonabl e doubt to establish federal jurisdiction.” Slovacek, 867
F.2d at 845. It would not seemnecessary to caution the Gover nnment
on the inportance of solidly proving this. “Lack of sufficient
proof [of this elenment] ... conpels reversal and dism ssal of the

indictnment, not just remand for a newtrial with better evidence.”
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ld. at 846 (quoting United States v. Maner, 611 F.2d 107, 112 n.4
(5th Cir. 1980)).

At trial, a Mercantile Bank security officer testified on
recall that it is federally insured. But, he did not testify that
the bank was federally insured at the tinme of the robbery.

In United States v. Rangel, 728 F.2d 675, 676 (5th Cr. 1984),
the only evidence that the bank was federally insured was a
wtness affirmative answer to the question, “Is [the bank]
federally insured”. Qur court ruled that the jury need not
understand this testinony narromy to nean that the bank was
insured only at the tinme of trial, but that it could reasonably
find from this evidence, taken in the context of the w tness’
conplete testinony, that the bank was al so i nsured when the crine
occurred. Id. (“The only relevant date of insured status was the
date of the ... robbery.... In context, and w thout any question
being raised, the jury could take this evidence and find that the
credit union was insured at the tine of the [crine].”); see also
Sl ovacek, 867 F.2d at 846.

Thus, based on Rangel, we hold that, in the light of the
conplete testinony by the bank official, the jury could find beyond
a reasonabl e doubt that the bank was federally insured at the tine
of the robbery. (This notw thstandi ng, the Governnent is cautioned

again as to proving this elenent nore properly.)



D

The final issue is GQuerrero’'s challenge to the bodily injury
increase to his base offense level for each of the robbery
convictions. Although the April robbery conviction is no | onger at
i ssue, the sentencing proceedings involving it remain relevant,
because the two enhancenents were often conbined, including in the
probation officer’s response to Querrero’'s objection to the
i ncrease reconmmendation in the Presentence |nvestigation Report.

For a robbery, “[i]f any victimsustained bodily injury”, the
sentencing court is to “increase the offense | evel according to the
seriousness of the injury’”. US S G § 2B3.1(b)(3). A two-leve
increase is required for “Bodily Injury”; greater increases are
required for “Serious” and “Permanent or Life-Threatening”
injuries. US. S G § 2B3.1(b)(3)(A-(O.

O these three degrees of injury, the increase at issue is for
“bodily injury”, defined as “any significant injury; e.g., an
injury that is painful and obvious, or is of a type for which
medi cal attention ordinarily would be sought”. See US S G 8§
1B1.1, comment (n.1(b)) (enphasis added).

Very little was said in the PSR about the degree of injury
cited to justify the enhancenent recommendation. The PSR stated,
for the April robbery, only that a guard was “pi stol whipped”; for

the May robbery, only that one “was struck on his back”



Regardi ng these enhancenents, the PSR addendum states that

CGuerrero objected only to the recommendati on for the assault in the

April robbery. 1In other words, it does not appear that he objected
to the recommended increase for the May robbery. (Querrero’s
objections to the PSR are not in the record on appeal. Feder a

Rules of Crimnal Procedure 32(b)(6)(B) and (C require the
defendant to submt to the probation officer such objections; that
of ficer nmust then include an addendum addressi ng any unresol ved
obj ections. Thus, although Guerrero was not required to file his
witten objections with the court, it is, again, the duty of the
party raising an i ssue on appeal to include the relevant itens in
the record on appeal. FED. R App. P. 11(a); e.g., Coveney, 995
F.2d at 587.)

Mor eover, Querrero’ s referenced objection, apparently limted
to the April assault, addressed only no nedical testinony or
records being introduced to support finding bodily injury. I n
response, the probation officer stated in the PSR addendumthat the
Sent enci ng Cui delines, as discussed supra, do not require nedical
treatnent. But, inresponding to this objection (again, apparently
limted to the recommended increase for the April robbery), the
officer also stated that the assaulted guard for the May robbery
“sustained bodily injury”; and that “both guards were assaul ted”.

In so doing, the officer advised that “bodily injury remains a



di sputed issue and will require resolution by the [district court]
at the sentencing hearing”.

As noted, different judges tried and sentenced Guerrero. In
ot her words, the sentencing judge did not hear the testinony at
trial, including that relevant to bodily injury. Nor is there any
indication that he read the trial transcript.

At sentencing, in addressing Guerrero’s |imted objection, the
judge stated: “Qbjection Nunber Two [the objection to the Apri
robbery increase, referenced in the PSR addendun makes reference
to the fact that [CGuerrero] was assessed points because of the
allegation involving bodily injury”. (Enphasis added.) In other
words, the sentencing judge referred to only one bodily injury
“all egation” which indicates that he also believed the objection
(as presented in the PSR addendum was only to the April increase.

CGuerrero’ s counsel responded, “That is correct”. Moreover, at
no point during the rest of the brief discussion of this objection
at the sentencing hearing did Guerrero attenpt to clarify that he
objected not just to the April increase, but also to that for Muy.

The sentencing judge gave the Governnent and QGuerrero the
opportunity to introduce further evidence; neither did. The court
then stated that only “mnimal, mnimal injury” is required for a
bodily injury increase, and inposed it for both robberies.

I nconsistent with his apparent limted objection in the

district court (no nedical evidence and only as to the April
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robbery), Guerrero now challenges the lack of direct evidence to
support an i ncrease, including for the May robbery. The Gover nnent
does not contend either that QGuerrero failed to object to the
i ncrease for that robbery, or that his objectionin district court,
whi ch apparently touched only on a | ack of nedical proof, differed
fromthe broader |ack of evidence claimasserted now. Instead, it
mai ntains solely that the severity of the attack alone is
sufficient to support the increase.

No authority need be cited for the fact that we, not the
parties, determ ne our standard of review For the May robbery
i ncrease, Guerrero is arguably raising issues for the first tinme on
appeal ; if so, they would be reviewed only for plain error. But,
inthe light of the above-di scussed uncertainty as to the scope of
his objection to the PSR (denonstrated, in part, by the PSR
addendum stating that the assaulted guard in each robbery
“sustained bodily injury”), we conclude, dubitante, that review
under our normal, rather than plain error, standard is in order.
Accordingly, the district court’s interpretation of the Cuidelines
is reviewed de novo; its findings of fact, for clear error. E. g.,
United States v. Caiborne, 132 F.3d 253, 254 (5th Cr.), cert.
denied, 118 S. . 1855 (1998).

Both Guerrero and the Governnent fail to cite any cases
regarding the interpretation of the Guidelines’ “bodily injury”

increase. In any event, regarding sufficient proof of injury, and
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al though not for the Quidelines’ type at issue, our court has
found, for exanple, that post-traumatic stress di sorder constitutes
a “serious” injury. United States v. Reed, 26 F.3d 523, 530 (5th
Cr. 1994). The “bodily injury” question at hand has not been
addressed by this circuit. W | ook to our sister circuits for
gui dance.

The exam ned cases hold, for obvious reasons, that the focus
of the inquiry is not on the actions of the defendant, but rather
on the injury sustained. United States v. Perkins, 89 F.3d 303,
308 (6th Gr. 1996) (“[t]he basis for this enhancenent is not the
striking of the victimin the head ... rather, it is the fact that
doing so caused physical injury”); United States v. Dodson, 109
F.3d 486, 489 (8th Cr. 1997) (“It is not the defendant’s conduct,
however, which determ nes whether a victim has sustained bodily
injury; rather, the resultant physical injury is the determ ning
factor”); United States v. Perkins, 132 F.3d 1324, 1326 (10th Cr
1997) (“We agree with [the defendant] that it is the actual nature
of the injury sustained and not generalized statenents concerning
the nature of the conduct or the victims age that nust be the
focus of the district court’s determ nation”). See also United
States v. Harris, 44 F.3d 1206, 1218 (3rd Cr. 1995) (reversing
“bodily injury” increase where witness testified that victins were
sprayed with nace and l|later treated by nedical personnel, but

district court made no findings with regard to whether victins
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suffered either pain or injury or why victins received nedica
treatnent).

The follow ng has been found to constitute “bodily injury”:
hitting the victimin the head with a gun and kicking himin the
face, causing injury, Perkins, 89 F.3d at 308; spraying victins
with mace, causing several injuries and requiring the victins to
obtain nedical treatnment and mss several days of work, United
States v. Taylor, 135 F.3d 478, 482 (7th Cr. 1998); spraying bank
tellers wth nace, causing pain for hours and residual effects for
days, United States v. Robinson, 20 F.3d 270, 278-79 (7th Cr.
1994); knocking the victi mdown, causi ng bunps, bruises, and a back
injury that required chiropractic treatnent, United States v. Hamm
13 F. 3d 1126, 1127-28 (7th Gr. 1994); a slap in the face, causing
swel | ing and pain that required nedical attention, United States v.
Greene, 964 F.2d 911, 911-12 (9th Cr. 1992); and a snall
| aceration and bruising, requiring nedical attention, Perkins, 132
F.3d at 1325. But see United States v. Lancaster, 6 F.3d 208, 210
(4th Cr. 1993) (affirmng finding that being sprayed with mace is
not “significant” injury warranting bodily injury increase because
burni ng sensation suffered by victim was “only nonentary and the
mace produced no lasting harni).

In nost of these cases upholding “bodily injury”, the courts
i ndi cated that the victimsought nedical treatnent for the injury.

But, again, the Guidelines do not condition the increase on such



treatnent. The injury nust be either “painful and obvi ous” or *of
a type for which nedical attention would ordinarily be sought”.
US S G § 1B1.1, coment (n.1(b)) (enphasis added). Anot her
common thread i n the above-di scussed cases is that there appears to
have been evidence regarding the injury sustained.

For the WMay robbery, the PSR does not indicate that the
guard’ s being “struck on his back” resulted in any bruising,
swelling, or other type injury. And, the assaulted guard did not
testify at sentencing.

In Dodson, 109 F.3d at 488, the PSR recommended the bodily
injury increase, stating that a police officer sustained “mnor
injuries” from a struggle with the defendant, during which the
of ficer was choked. The Eighth GCrcuit reversed the inposition of
t he enhancenent because “the governnent did not call [the officer]
to testify regarding the nature of his injuries or whether he had
suffered any pain as a result of being choked”. ld. at 489
Further, the court disagreed with the finding that the act of
choking, itself, falls within the category of “bodily injury”,
because such a finding inproperly focuses on the act rather than on
the injury. 1d.

The inposition of the My robbery increase constitutes

reversible error. Such error results fromthe district court’s

erroneous guideline interpretation and finding of fact.



The first reason for the reversible error is the sentencing
judge’s comment that only a “mnimal, mnimal injury” is required
to support the increase. As noted in the earlier-quoted definition
of “bodily injury”, the Guidelines define “bodily injury” in part
as “any significant injury”, prior to giving the two categories:
“pai nful and obvious”, or “type for which nedical attention
ordinarily would be sought”. US S G 8§ 1B1.1 (comment n.1(b))
(enphasi s added). The sentencing judge' s |level of injury comment,
taken at its face value, is contrary to this definition.

Second, there is no evidence of any injury. Consistent with
t he above-di scussed decisions fromother circuits, we reject the
Governnent’s assertion that evidence regarding the severity of the
attack is always sufficient to support a “bodily injury” increase.
See Perkins, 89 F.3d at 308; Dodson, 109 F.3d at 489; Perkins, 132
F.3d at 1326. O course, an exception lies for certain types of
attacks for which the resulting injury follows automatically and is
obvious. That is not the case here.

The error affects the length of Guerrero’s sentence for the
May robbery count. Therefore, we vacate that sentence and remand
for resentencing on that count.

L1l

For the reasons stated above, those portions of the judgnent

as to Guerrero’ s convictions for the May 1994 robbery count and the

convictions and sentence for the related firearnms counts are



AFFI RVED; those portions of the judgnent as to the convictions and
sentences for the April 1994 robbery and the related firearns
counts and as to the sentence for the May 1994 robbery count are

VACATED; and we REMAND for resentencing on the May robbery count.

AFFI RVED i n PART; VACATED in PART; and REMANDED



