UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-41259

| VAN RAY MJURPHY,

Peti ti oner- Appel | ant,
VERSUS
GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT

OF CRIM NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Easter District of Texas

March 2, 2000
Bef ore WENER, DeMOSS, and DENNIS, G rcuit Judges.

DeMOSS, Circuit Judge:
Petitioner |van Ray Murphy appeal s the district court's deni al
of his petition for wit of habeas corpus under 28 U S.C. § 2254.

For the reasons set forth below, we affirm

| .  FACTUAL AND PROCEDURAL HI STORY
On the night of January 9, 1989, Petitioner Miurphy and Dougl as

Stoff went to the hone of Lula Mae Denning in Denison, Texas. M.



Denni ng, an eighty-year-old lifetime friend of Murphy's, invited
the two nmen into her hone. Once inside, the two nmen robbed Ms.
Denning of jewelry, beat her to unconsci ousness, and |left her for
dead. They returned several hours later to steal nore jewelry that
they could sell for nore drugs.

A Grayson County Grand Jury indicted Murphy for the capital
murder of Ms. Denning, specifically charging that he had conmtted
murder during the course of the conmssion of a robbery or
burglary. Following a trial, the jury returned a guilty verdict,
and at a subsequent punishnent hearing, the sane jury answered
affirmatively the two special issues set forth in the version of
article 37.071 of the Texas Code of Crimnal Procedure that was in
effect at the tinme of the offense. Accordingly, the trial court
i nposed upon Murphy the sentence of death.

Mur phy' s conviction and sentence were autonmatically appeal ed
to the Texas Court of Crimnal Appeals. On Septenber 23, 1993, in
an unpubl i shed opi ni on, that court affirnmed Miurphy's conviction and
sentence. And on Cctober 11, 1994, the United States Suprene Court
denied Murphy's petition for wit of certiorari. See Murphy v.
Texas, 115 S. C. 312 (1994).

Mur phy next filed an application for state habeas relief. The
sane judge who had presided over Mirphy's trial considered his
application and i ssued a one-page order stating that there were no

unresol ved factual issues and recomending that Mur phy' s



application be denied. On February 28, 1996, the Texas Court of
Crimnal Appeals denied Mirphy's application for state habeas
corpus relief.* Mirphy then filed his petition for habeas corpus
relief in federal district court asserting eleven clains for
revi ew. Following the district court's denial of his petition

Mur phy received from the district court, pursuant to 28 U S. C

8§ 2253(c)(2), a certificate of appealability (“COA’) on the
followng two of eight issues for which he sought a COA: (1)
whet her the district court erred in refusing to grant Mirphy's
request for discovery and an evidentiary hearing; and (2) whether
the district court erred in denying Mirphy's claimthat the grand
jury sel ection process of Gayson County, Texas, violated his Sixth
and Fourteenth Anmendnent rights. Mirphy noved this Court for a COA
on four of the six issues that had been denied by the district
court. On March 8, 1999, a panel of this Court denied his request
for an additional COA. Wth the benefit of briefing and the ora

argunent of counsel, we now proceed to the disposition of the
original two issues for which a COA was granted by the district

court.

1. DI SCUSSI ON

Mur phy's petition for wit of habeas corpus was filed on

! Four justices of the Texas Court of Crim nal Appeals dissented
based upon the state district court's failure to hold an
evidentiary hearing.



Decenber 16, 1996, and is thus governed by the provisions of the

Antiterrorismand Effective Death Penalty Act (“AEDPA’). See Lindh
v. Murphy, 117 S. C. 2059, 2068 (1997); United States v. Carter,
117 F.3d 262 (5'" Gir. 1997). The post-AEDPA version of 28 U S. C
§ 2254(d) provides as follows:

(d) An application for a wit of habeas

corpus on behalf of a person in custody

pursuant to the judgnent of a State court

shal |l not be granted with respect to any claim

that was adjudicated on the nerits in State

court proceedings unless the adjudication of

the clai m

(1) resulted in a decision that was contrary

to, or involved an unreasonable application

of, <clearly established Federal Ilaw, as

determ ned by the Suprene Court of the United

States; or

(2) resulted in a decision that was based on

an unreasonabl e determ nation of the facts in

light of the evidence presented in the State

court proceedi ng.
28 U . S.C. § 2254(d). W review pure questions of |aw under the
“contrary to” standard of sub-section (d)(1), m xed question of | aw
and fact under the “unreasonable application” standard of sub-
section (d)(1), and pure questions of fact under the “unreasonabl e
determ nation of facts” standard of sub-section (d)(2). See Lanb
v. Johnson, 179 F.3d 352, 356 (5'" Cir.), cert. denied, 120 S. C
522 (1999) (citing Drinkard v. Johnson, 97 F.3d 751, 767-69 (5'"
Cir. 1996), overruled in part on other grounds, Lindh v. Murphy,
117 S. C. 2059 (1997)).

An application of Jlaw to facts wll only be deened
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unr easonabl e when reasonabl e jurists “woul d be of one viewthat the
state court ruling was incorrect.” Drinkard, 97 F.3d at 769.
Under this standard, we will grant habeas relief “only if a state
court decision is so clearly incorrect that it would not be
debat abl e anong reasonable jurists.” | d. Addi tional ly, under
§ 2254(e)(1), a state court's determ nation of a factual issue nust
be presuned correct, and the habeas petitioner bears the burden of
rebutting the presunption by clear and convincing evidence. The
presunption is especially strong when, as here, the state habeas
court and the trial court are one and the sanme. See Anps v. Scott,
61 F.3d 333, 347 (5'" Gr. 1995); Janes v. Collins, 987 F.2d 1116,
1122 (5" CGir. 1993) (citing Buxton v. Lynaugh, 879 F.2d 140, 146
(5th Cir. 1989)).

As a prelimnary matter, Mirphy argues that his state court
habeas petition was not “adjudicated on the nerits” such that any
presunption of correctness under § 2254(d) could apply to the state
court's findings. Qur reviewof the record convinces us that both
Mur phy's direct crimnal appeal and his state habeas application
wer e deni ed based upon a reviewof the nerits of his clains. Thus,
the standard set forth in 28 U S. C. § 2254(d) applies to Miurphy's

present cl ai ns.

A. Discovery and an Evidentiary Hearing

Mur phy contends that the district court erred in two respects.



First, he contends that it failed to grant his request for di scovery
regarding his claim of attorney msconduct arising from his
allegation that the prosecutor induced a jailhouse informant to
testify fal sely and t hat t he sane prosecutor wi thhel d Brady materi al .
Second, Murphy contends that the district court inproperly refusedto
grant his request for an evidentiary hearing based on the court’s
concl usi on that he had presented no factual issues that, if resolved

in his favor, would entitle himto habeas corpus relief.

Di scovery

Mur phy asserts that the district court should have all owed him
di scovery to support his clainms that the prosecutor inproperly
coerced a jail house informant, M chael MG egor, into testifying
fal sely agai nst Murphy. Specifically, he wants to i nspect and copy
all docunents, tapes, files, witten reports, nenoranda, notes,
conputer disks, or other witten matter relating to the G ayson
County Attorney’s investigation of the case. Mirphy argues that
under Bracy v. Gamey, 117 S. C. 1793 (1997), he is entitled to
di scovery to support his clains of prosecutorial m sconduct. This
court has already noted that the Bracy decision does not |ower the
gate for discovery in habeas cases, but rather it nerely reasserts
the standards of Harris v. Nelson, 89 S. C. 1082 (1969). Thus,
where “specific all egations before the court show reason to believe

that the petitioner may, if the facts are fully devel oped, be able to



denonstrate that heis . . . entitled to relief, it is the duty of
the courts to provide the necessary facilities and procedures for an
adequate inquiry.” Gbbs v. Johnson, 154 F.3d 253, 258 (5'" Cr.
1998), cert. denied, 119 S. C. 1501 (1999).

The Bracy decision involved a defendant’s all egations that his
j udge was bi ased agai nst hi mbecause t he judge had been accused, and
| ater convicted, of accepting bribes to fix nurder trials. The
Suprene Court noted that Bracy' s clains were franedin specificterns
and wer e supported by obj ective, concrete factual evidencetendingto
support his theory (i.e., the subsequent conviction and other
specific objective evidence). Good cause for discovery was
established in Bracy based primarily upon the specific nature of the
al l egations and the concrete nature of the evidence proffered to
support Bracy's theory.

Rule 6 of the Rules CGoverning 8 2254 cases permts discovery
only if and only to the extent that the district court finds good
cause. (Good cause may be found when a petition for habeas corpus
relief “establishes a prima facie claimfor relief.” Harris, 89
S. . at 1086. Additionally, a petitioner's factual allegations
must be specific, as opposed to nerely specul ative or concl usory, to
justify discovery under Rule 6. See West v. Johnson, 92 F. 3d 1385,
1399- 1400 (5"Cir. 1996) (citing Ward v. Witley, 21 F.3d 1355, 1367
(5" Cir. 1994)). Sinply put, Rule 6 does not authorize fishing

expeditions. See Ward, 21 F.3d at 1367.



Here, Murphy’s all egations of prosecutorial m sconduct and t he
w t hhol ding of Brady material are insufficient to entitle himto
di scovery. Murphy has failed to establish a prinma facie clai munder
Brady by virtue of his having fail ed to denonstrate the exi stence or
conceal nent of a deal between the prosecution and the wtness
McG egor or that proof of such a deal would be material to the
outcone.? Under Brady, a defendant's due process rights may be
vi ol at ed when excul patory or inpeachnent evidence, which is both
favorable to the defendant and nmaterial to guilt or punishnent, is
conceal ed by the governnent. See Hughes v. Johnson, 191 F. 3d 607,
629 (5" Cir. 1999). Evidence is material when there is a reasonabl e
probability that a different outconme would have resulted if the
governnent had disclosed the evidence prior to trial. See id.
(citing United States v. Bagley, 105 S. C. 3375, 3379 (1985)).
Al | egations that are nerely “concl usi onary” or are purely specul ati ve
cannot support a Brady claim See id. at 629-30 (citing United
States v. Pretel, 939 F.2d 233, 240 (5" Cr. 1991)).

After having carefully reviewed the entire record of this case,
i ncluding all pleadings, transcripts, affidavits, and suppl enent al

filings submttedtothis Court, we concl ude t hat Murphy’s concl usory

2 The essential elenments of a Brady claim are: (1) the
prosecuti on suppressed evidence; (2) the evidence was favorable to
the defense; and (3) the evidence was material to either guilt or
puni shnent . See Blacknobn v. Scott, 22 F.3d 560, 564 (5'" Gr.
1994) .



all egation that the prosecutor failed to disclose a secret deal with
McG egor is based purely on speculation. W find that the Brady
materiality element is refuted by the fact that when cross-exam ned
at trial, McG egor deni ed any deal, and by t he def ense’' s i ntroducti on
of thetrial testinony of another i nmate, Joseph Potts, whotestified
t hat MG egor wanted to get back at Murphy and al so wanted t o get out
of jail at all costs. Mirphy’ s counsel argued his theory of a secret
deal and all of these contentions vigorously to the jury which chose
to reject them

Because Murphy has pointedto little if anythi ng which coul d be
gl eaned from additional discovery on this issue, and because by
failing to establish a prima facie Brady cl ai mhe has failed to show
good cause for discovery, we findthat the district court didnot err

i n denying Murphy additional discovery on this issue.

Evidentiary Hearing

Mur phy al so contends that the district court erredinfailingto
grant hi s request for an evidentiary hearing because the state courts
summarily denied relief on his clainms. He contends that there was no
“adjudication” in the state court which would entitle the state
court’s findings to a presunption of correctness. The governnent
urges that the district court did not accord the presunption of
correctnesstothe state court findings, rather it confineditself to

t he concl usi on t hat Mur phy al |l eged no facts which, if resolvedinhis



favor, would entitle himto relief.

Under AEDPA, requests for an evidentiary hearing are to be
eval uated under the provisions of 28 U S.C. 8§ 2254(e)(2). See
McDonal d v. Johnson, 139 F.3d 1056, 1059 (5'"Cir. 1998). A habeas
petitioner’s entitlenment to an evidentiary hearing, when he has
failed to develop the factual basis of aclaim isrestrictedtothe
narrow exceptions of subsection (e)(2) which provides as foll ows:

(2) If the applicant has failed to devel op the
factual basis of a claim in State court
proceedi ngs, the court shall not hold an
evidentiary hearing on the claim unless the
appl i cant shows that -
(A) the claimrelies on -
(I') anewruleof constitutional |aw, nmade
retroactivetocases oncollateral reviewby the
Suprene Court, that was previously unavail abl e;
or
(ii) a factual predicate that could not
have been previously discovered through the
exerci se of due diligence; and
(B) the facts underlying the clai mwould
be sufficient to establish by clear and
convi nci ng evi dence t hat but for constitutional
error, no reasonabl e factfi nder woul d have found
the applicant guilty of the underlying of fense.
28 U.S.C. 8§ 2254(e)(2). These exceptions are applicable only where
the failure to devel op the factual basis is the result of a decision
or om ssion of the petitioner hinself. See MDonald, 139 F.3d at
1059.
Here, the governnent argues that under 8§ 2254(e)(2) WMurphy

cannot be entitled to an evidentiary hearing because his clains are
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not derived fromany new rule of law fromthe Suprene Court, and
because no new, previously undiscoverable facts establish his
i nnocence of the crine. |ndeed, as noted above, all of the evidence
relied upon by Miurphy to support his clai mthat the governnent had a
deal with McG egor was avai |l abl e bef ore, and was present ed and ar gued
at the original trial.

Mur phy contends that he did not fail to develop the factual
basis of his clains in state court, rather he argues that he was
unabl e t o do so because the state courts deni ed hi mdi scovery and an
evidentiary hearing, and that as a result, 8§ 2254(e)(2) does not
automatically deny himthe right to an evidentiary hearingin federal
court. However, overcom ng the narrowrestrictions of 8§ 2254(e)(2)
does not guarantee a petitioner an evidentiary hearing, it nerely
opens the door for one; once a petitioner overcones the obstacl es of
8§ 2254(e)(2), under Rule 8 of the Rul es Governing 8§ 2254 Cases, the
district court retains discretion over the decision to grant an
evidentiary hearing. See McDonald, 139 F.3d at 1059-60. Thus, we
reviewthe district court’s denial of an evidentiary hearinginthis
scenario for an abuse of discretion. See id. at 1059.

Qur pre-AEDPA jurisprudence is instructive in evaluating
whet her the district court's denial of an evidentiary hearing was
an abuse of discretion. Prior to the enactnent of AEDPA we
consistently held that when there is a factual dispute which “‘if

resolved in the petitioner's favor, would entitle [the petitioner]
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torelief and the state has not afforded the petitioner a full and
fair hearing,’” a federal habeas corpus petitioner is entitled to
di scovery and an evidentiary hearing.” Perillo v. Johnson, 79 F. 3d
441, 444 (5'" Cir. 1996) (quoting Ward v. Witley, 21 F.3d 1355,
1367 (5" Cir. 1994)); see also Mawad v. Anderson, 143 F.3d 942,
947-48 (5" Cir.), cert. denied, 119 S. C. 383 (1998). To find an
abuse of discretion that would entitle Murphy to an evidentiary
hearing, we nust find that the state did not provide himwth a
full and fair hearing and we nust be convinced that if proven true,
his allegations would entitle himto relief. See Mawad, 143 F. 3d
at 948.

Wth respect to whether Murphy was afforded a full and fair
hearing by the state court, Mrphy contends that he requested
di scovery and an evidentiary hearing in the state habeas court, but
that his requests were denied. The state habeas court then denied
his application for habeas relief based upon just those pl eadi ngs
and affidavits that Mirphy had submtted, wthout waiting for the
governnent’s response and wthout holding a live evidentiary
hearing, i.e. Murphy was given only a paper hearing, see Perillo,
79 F.3d at 446 n.7.

A full and fair hearing does not necessarily require live
t esti nony. We have repeatedly found that a paper hearing is
sufficient to afford a petitioner a full and fair hearing on the

factual issues underlying his clains, especially where as here, the

12



trial court and the state habeas court were one and the sane. See
Perillo, 79 F.3d at 446-47 (listing cases where the presunption of
correctness, which attached to factual determ nations nade after a
full and fair hearing under the pre- AEDPA version of § 2254(d), was
established with only a paper hearing before the sane state judge
who presided over the crimmnal trial). In his report and
recommendation, the magistrate judge conceded that Mirphy my
arguably have been denied a full and fair hearing in the state
court. W are not as convinced as the magi strate judge that Mirphy
was denied a full and fair hearing as the state habeas court, after
first presiding over Murphy’s crimnal trial and after considering
the pleadings and affidavits that had been filed in support of
Murphy’s clainms, fully considered the nerits of Mirphy’'s clains.
Additionally, while the nunerous cases cited by Mirphy do
support the notion that a sunmary deni al by a state court may entitle
a petitioner to an evidentiary hearing in federal court, they
overl ook this court’s holdingthat, where adistrict court has before
it sufficient facts to nake ani nfornmed decisionregardingthe nerits
of a claim a district court does not abuse its discretion in
refusing to grant an evidentiary hearing (even where no factual
findings are explicitly nade by any state court). See MDonal d, 139
F.3d at 1060 (denying evidentiary hearing where state courts had
failed to make any specific factual findings because the district

court had sufficient affidavits fromthe partiesininterest to nake
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a determnation). Here, the magi strate judge and the district court
revi ewed the record, pleadings, and all avail abl e evi dence, i ncl udi ng
exhibits and affidavits in support of Mirphy' s alleged clains.
Furthernore, the magi strate judge recogni zed t hat Mur phy ar guabl y may
not have been allowed a full and fair hearinginthe state court, but
nonet hel ess determned that the fact that Mirphy failed to
denonstrate a factual dispute that would entitle himtorelief if it
were resolved in his favor, justified denial of an evidentiary
heari ng.

We next consider whether there is a factual dispute that, if
resolved in Murphy’'s favor, would entitle himto relief. Thi s
Court has consistently held that a petitioner is entitled to an
evidentiary hearing only where a factual dispute, if resolvedin his
favor, would entitle himto relief, and not where a petitioner’s
allegations are nerely conclusory allegations unsupported by
specifics. See Ward, 21 F.3d at 1367.

Mur phy al | eges t hat t here was an undi scl osed secret deal between
t he prosecut or and MG egor, but that he needs nore di scovery and an
evidentiary hearing in order to fully develop this claim Hi s
request in this regard is tantamount to an inperm ssible fishing
expedition. See Perillo, 79 F.3d at 444 (noting that Rule 6 of the
Rules Governing 8 2254 Cases “‘does not authorize fishing

expedi tions. (quoting Ward, 21 F.3d at 1367)). Di scovery may

only be permtted with respect to a specifically alleged factual
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di spute, not to a general allegation. See Ward, 21 F.3d at 1367.

Here, Murphy’s cl ai mwas adequat el y devel oped bel ow and Mur phy
has failed to denonstrate anything nore than was presented and
argued to the jury at trial. He seeks discovery and an evidentiary
hearing in the hopes of finding additional evidence which m ght
support his conclusory and specul ative claim but not wth respect
to a specific factual allegation which wuld entitle himto relief.
As we have al ready noted, the di scovery provisions of Rule 6 do not
contenplate this type of fishing expedition. W therefore findthat
Mur phy’ s concl usory al l egations are insufficient to require either
di scovery or an evidentiary hearing, and the district court did not

abuse its discretion in denying Mirphy's request for the sane.

B. Gand Jury Selection in Gayson County

In this second issue, Mirphy contends that the grand jury
sel ection process in Gayson County systematically excludes young
peopleinviolationof his Si xth Amendnent right toaninpartial jury
and hi s Fourt eent h Anendnent right to equal protection. He correctly
notes that the Si xth Anendnent has been construed to require a petit
jury to be drawn froma fair cross-section of the conmunity in which
the proceedings are held. See Taylor v. Louisiana, 95 S. C. 692
(1975). He argues that thefair cross-sectionrequirenent appliesto

grand juries as well. See Atwell v. Bl ackburn, 800 F.2d 502 (5" Cir.
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1986) . However, as the governnent notes, Atwell does not
specifically sohold. Infact, the Atwell court in afootnote stated
“IwWje do not hold that Atwell had a right . . . to a grand jury
sel ect ed under cross-sectional procedures simlar tothoseinplicated
by the Sixth Anmendnent.” Atwell, 800 F.2d at 507 n.10. In Atwell,
we assuned arguendo that if Atwell did have theright toagrandjury
in conformance with the cross-sectional requirenents of the Sixth
Amendnent, that right was not violated in his case.

The gover nnment argues first that at the ti me Murphy’ s conviction
becane final in 1994, no Suprene Court authority dictated arul e that
the fair cross-section requirenent applies to state grand juries.
The governnent suggests that the Sixth Anmendnent cross-section
ar gunent advanced by Mur phy does not apply retroactively to his grand
jury because, under Teague v. Lane, 109 S. C. 1060 (1989), none of
the appropri ate exceptions to the non-retroactive applicability of
the grand jury cross-sectional requirenent apply.

We are not as convinced as the governnent that the fair cross-
section requirenent of the Si xth Anendnent di d not apply to Murphy's
grand jury, however, we are persuaded that Teague bars our
consideration of Mrphy's claim that the fair cross-section
requi renent was vi ol ated by t he al | eged systemati c excl usi on of young

peopl e by the grand jury selection process in Gayson County.
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Under Teague, we are prohibited from granting habeas relief
based on "new' rules of constitutional |[|aw A rule of
constitutional lawis “new under Teague, if the result sought by
application of the rule was not "dictated by precedent existing at
the tine the defendant's conviction becane final." Teague, 109
S. C. at 1070. Qur duty is to "[s]urve[y] the |l egal |andscape as
it then existed and determ ne whether a state court considering
[ Mur phy' s] claimat the tine his conviction becane final woul d have
felt conpelled by existing precedent to conclude that the rule
[ sought to be applied] was required by the Constitution." Caspar
v. Bohlen, 114 S. C. 948, 953 (1994)(internal quotations and
citations omtted). The only exceptions to the non-retroactivity
principle of Teague are “for rules that would place certain primary
conduct beyond the governnent's power to proscribe or bedrock rul es
of crimnal procedure that are necessary to ensure a fundanental |y
fair trial.” Felder v. Johnson, 180 F.3d 206, 211 (5" Cir.)(citing
O Dell v. Netherland, 117 S. C. 1969, 1973, (1997)), cert. denied,
120 S. Ct. 63 (1999).

Mur phy' s conviction and sentence becane final for purposes of
our Teague analysis on COctober 11, 1994, when the Suprene Court
denied his petition for certiorari after his conviction was
affirmed on direct review in the Texas Court of Crim nal Appeals.
See Murphy v. Texas, 115 S. C. 312 (1994). W have, therefore,

limted our anal ysis to a survey of the | egal | andscape as it existed
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on Cctober 11, 1994.

The gover nnent urges t hat when Murphy' s convi cti on becane final,
there existed no precedent establishing a defendant's right to a
grand jury selected in conformance with the Sixth Amendnent's fair
Cross-section requirenent. Wiile in Atwell, we declined to
explicitly hold that Atwell had a right to a grand jury which
represented a fair cross-section of the community, our earlier
deci sions are nore specific. In Curry v. Estelle, 524 F. 2d 981 (5t
Cr. 1975), relying on the Suprene Court's then recent decision in
Taylor v. Louisiana, 95 S. C. 692 (1975), we held that if a
def endant could establish that a grand jury pool systematically
excl uding a substantial and identifiable class of citizens did not
represent a fair cross-section of the community, his conviction was
subject to attack. See Curry, 524 F.2d at 983. W note
additionally, that by October 1994, the Suprene Court had
consistently held that racial discrimnation in the selection of
grand juries was violative of the fair cross-section requirenent.
See Peters v. Kiff, 92 S. . 2163, 2168 (1972); Smth v. Texas, 61
S. C. 164, 166 (1940). Thus, at the tinme Murphy's conviction becane
final, our precedent dictated that the fair cross-section requirenent
of the Sixth Anmendnent applied to the selection process for grand
juries.

Despite t he foregoi ng, Murphy's burden under Teague, i s to show

that the particular result he desires was dictated by a particul ar
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precedent, that is, he nust show that at the tinme his conviction
becane final, there existed precedent whi ch woul d have conpel | ed t he
state court to conclude that he was entitled to a grand jury
conprised of a fair cross-section of the community with respect to
certain age groups, nore specifically, onewhichrepresented 18 to 30
year ol ds. In the absence of specific binding precedent prohibiting
t he excl usi on of a specific group of individuals as viol ative of the
fair cross-section requirenent of the Sixth Amendnent, Teague
prohi bits us fromgrantingrelief. See, e.g., Wlkersonv. Witley,
28 F. 3d 498, 508 (5" Cir. 1994)(en banc)(finding meritless, inlight
of the standard of proving that a result is dictated by particul ar
precedent, the claimthat cases prohibiting the exclusion of blacks
fromthe grand jury sel ection process dictated the concl usion that
the systematic exclusion of wonen from grand juries was
unconstitutional).

Whil e Murphy argues that the systematic exclusion of young
people, ages 18 to 30 years old, fromthe grand jury selection
process i n Gayson County i s unconstitutional becauseit violatesthe
fair cross-section requirenent, he has identified no precedent
setting forth such arul e, and we have found none so specific. Thus,
any declaration by this Court that the fair cross-section requirenent
of the Sixth Anmendnent is violated by the systematic excl usion of a
group of individuals identified by their age, and any corollary

finding that a grand jury sel ection process so excluding a specific
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age group is unconstitutional, would effectively announce a “new
rule of constitutional law. Under Teague, we are precluded from
appl ying such a “newrule” to Murphy's case unl ess he satisfies one
of the two exceptions noted above. W conclude that neither of the
narrow exceptions to the Teague bar apply in this case. Havi ng been
referred to none, and having found no case dictating the result
Mur phy seeks, and having concluded that neither of the narrow
exceptions to the Teague non-retroactivity principle apply, we are
prohi bited fromgranting the relief Murphy seeks inthis issue. For
simlar reasons, we conclude that Miurphy's alternative claimthat
Grayson County's grand jury sel ection process viol ates his Fourteenth

Anendnment right to equal protection is |ikew se Teague barred.?

3 At the tinme Murphy's conviction becane final in October 1994,
there existed no precedent dictating the conclusion that a
defendant's equal protection rights are violated by the systematic
exclusion froma grand jury sel ection process of young peopl e, ages
18 to 30 years ol d.

W pause here to note that in order to nake a prinma faci e show ng
of an equal protection violation related to grand jury selection,
Mur phy nust show. (1) that the group all egedly di scri m nat ed agai nst
is “distinct” within the community; (2) that the group has been
substantially underrepresented in jury venires over a significant
period of tinme; and (3) that the selection process is either not
racially neutral or is susceptible to use as a tool for
di scrim nation. See Castaneda v. Partida, 97 S. Q. 1272, 1280
(1977). And, although we do not decide the issue today, we note
t hat several of our sister circuit courts of appeal s have concl uded
t hat the group of individual s allegedly excl uded accordi ng to Mur phy
(young persons between t he ages of 18 and 30), is not a “cogni zabl e”
or “distinctive” group withinthe comunity. See e.g., Wsinger v.
Davi s, 886 F.2d 295, 296 (11'" Cir. 1989) (age al one does not identify
an "identifiable” group); Ford v. Seabold, 841 F.2d 677, 681-82 (6'"
Cir. 1988) (young adults not cogni zabl e); Johnson v. McCaughtry, 92
F.3d 585, 590-93 (7" CGir. 1996) (18 to 25 year ol ds not cogni zabl e);
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V. CONCLUSI ON

For all of the reasons set forth above, we are unconvi nced t hat
thedistrict court erredinrefusingtogrant Miurphy either di scovery
or an evidentiary hearing, and we are precluded by the non-
retroactivity principle announced in Teague v. Lane fromgranting
relief on Murphy's clainms that the grand jury sel ection process in
Grayson County, Texas, is violative of his rights under the Sixth or
Fourteent h Amendnents. Accordingly, we AFFIRMthe district court's

deni al of habeas corpus relief under 28 U S.C. § 2254.

Barber v. Ponte, 772 F.2d 982, 996-1000 (1t Gr. 1985) (en banc)
(young adults aged 18-34 are not “cognizable”). Additionally, we
have ourselves previously held that there is nothing distinctive
about a short age range of young persons. See United States v.
Kuhn, 441 F.2d 179, 180 (5" Cir. 1971) (nothing identifiabl e about 21
to 23 year olds). Thus, irrespective of Teague, we express serious
doubt as to whether Murphy would be entitled to relief on equa
protection grounds.
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