UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-41493

AGUSTI NA TREVI NO, HERM NI A HERRERA,
BEATRI Z OLI VAREZ AND GLORI A GUAJARDQ,

Pl ai ntiffs-Appellants,
vVer sus
LEVI STRAUSS & CO. ,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

Decenmber /7, 1999
Before EMLIO M GARZA and PARKER, Circuit Judges, and COBB,

District Judge.?
ROBERT M PARKER, Circuit Judge:

Plaintiffs appeal the district court's denial of their
nmotion to remand. Because plaintiffs' claimfor retaliatory
di scharge is not pre-enpted by federal |aw and because 28 U.S. C
8§ 1445(c) (1994) precludes renoval of clains arising under the
wor kers' conpensation |laws of any state, we find that the
district court erred in denying plaintiffs' notion to renmand.
REVERSED.
| . FACTUAL H STORY AND PROCEEDI NGS BELOW

! District Judge of the Eastern District of Texas, sitting
by desi gnati on.

-1-



Plaintiffs? conplaint alleges that they were discharged for
exercising their rights under the Texas Wrkers' Conpensation
Act. Defendant counters that plaintiffs were discharged in
accordance with policies outlined in its Collective-Bargaining
Agreenent (“CBA’) with plaintiffs' union. Plaintiffs' original
conpl aint asserted clains for intentional infliction of enotional
di stress® and retaliatory discharge. The defendant renoved the
case to federal court. The district court denied plaintiffs
nmotion to remand because “[a]t the critical tinme of renoval
plaintiffs' state court petition asserted at | east one claim
[intentional infliction of enotional distress] that was
conpletely preenpted by federal |law and thus the entire case was
properly renovable.”

Def endant subsequently filed notions for summary judgnent
based on the nerits of plaintiffs' clains. The district court
granted defendant's notions and dism ssed plaintiffs' clains with
prej udi ce because of a | ack of evidence of a causal connection
between plaintiffs' termnations and their assertion of workers

conpensation rights.

2 Al naned plaintiff-appellants will be referred to
collectively as plaintiffs.

3 This claimis no longer a part of plaintiffs' conplaint.
After the case was renoved to federal court, plaintiffs noved for
|l eave to file anmended pleading that elimnated the intentional
infliction of enotional distress claim
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Plaintiffs appeal the judgnent of the district court.
Specifically, plaintiffs argue that the trial court erred in
denying Plaintiff-Appellants' Mtion to Remand, and in retaining
jurisdiction over this case.

1. PRE-EMPTI O\

A Section 301 of LMRA

Section 301 of the Labor Managenent Rel ations Act (LMRA)
st at es:

Suits for violation of contracts between an enployer and a
| abor organi zation representing enployees in an industry
affecting coomerce . . . or between any such | abor
organi zati ons, may be brought in any district court in the
United States having jurisdiction of the parties, w thout
respect to the anount in controversy or without regard to
the citizenship of the parties.

29 U.S.C. § 185(a) (1994).

The intent of LMRA's pre-enptive reach is to fashion a
uni form body of |aw regarding coll ective bargai ni ng agreenents
and ot her |abor contracts. |In Teansters v. Lucas Flour Co., 369
U S 95, 103 (1962), the Suprene Court held that “the subject

matter of 8 301(a) is particularly one that calls for uniform

I aw. The Court's discussion of the policy behind 8§ 301's pre-

enptive scope bears repeating:

The possibility that individual contract terns m ght
have different neani ngs under state and federal |aw
woul d inevitably exert a disruptive influence upon both
the negotiation and adm ni stration of collective
agreenents. Because neither party could be certain of
the rights which it had obtai ned or conceded, the
process of negotiating an agreenent woul d be nade

i mreasurably nore difficult by the necessity of trying
to formul ate contract provisions in such a way as to
contain the sane neani ng under two or nore systens of

| aw whi ch m ght sonmeday be invoked in enforcing the
contract.
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The i nportance of the area which would be affected

by separate systens of substantive | aw nmakes the need

for a single body of federal |law particularly

conpelling. The ordering and adjusting of conpeting

interests through a process of free and voluntary

collective bargaining is the keystone of the federal

schene to provide industrial peace.

Lucas Flour, 369 U S. at 103-04, quoted with approval in Lingle
v. Norge Div. of Magic Chef, 486 U S. 399, 404 n.3 (1988).

The principle of 8 301 pre-enption devel oped in Lucas Fl our
can be stated as follows: “[I]f the resolution of a state-|aw
cl ai m depends upon the neaning of a collective-bargaining
agreenent, the application of state |law (which mght lead to
i nconsi stent results since there could be as nmany state-I|aw
principles as there are States) is pre-enpted and federal | abor-
| aw princi pl es--necessarily uniformthroughout the Nation--nust
be enployed to resolve the dispute.” Lingle, 486 U S. at 405-06.

B. Section 451.001 of the Texas Labor Code.

Pursuant to Texas statute, “A person may not discharge or in
any ot her manner discrimnate agai nst an enpl oyee because the
enpl oyee has . . . filed a workers' conpensation claimin good
faith.” Tex. LABOR CobE ANN. § 451.001(1) (West 1997). As noted
above, 8 301 pre-enpts application of a state law “only if such
application requires the interpretation of a collective-
bargai ni ng agreenent.” Lingle, 486 U S. at 413. Thus, if the
resolution of plaintiffs' clainms of retaliatory di scharge under 8§
451. 001 does not require interpretation of the CBA they are not
pr e- enpt ed.

In order to recover under 8 451.001, an enpl oyee nust show
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that the enployer's discrimnatory action “would not have
occurred when it did had the worker's conpensation clai mnot been
filed.” Stevens v. National Educ. Centers, Inc., 990 S.W2d 374,
380 (Tex. App.--Houston [14th Dist.] 1999, wit requested)
(citing Continental Coffee Prods. Co. v. Cazarez, 937 S. W 2d 444,
450 (Tex. 1996)). This purely factual question centers on the
enpl oyee' s conduct and the enployer's notivation. “Neither of
[these] elenents requires a court to interpret any termof a
col l ective-bargai ning agreenent.” Lingle, 486 U S. at 407.
To defend against a claimof retaliatory discharge, an
enpl oyer nust show that it had a non-retaliatory reason for the
di scharge. This question also does not “turn on the neani ng of
any provision of a collective-bargaining agreenent.” 1|d.
In a retaliatory discharge case, “[a]s the Suprene Court
pointed out in Lingle, the court's task is conplete .
when it determ nes, as a factual matter, whether the
enpl oyer's notivation for the discharge was the enpl oyee's
filing of a worker's conpensation clai mor sone other
notive.” If it determ nes that retaliation was not a
notive, it does not need to determ ne whether other notives
were legitimate or whether the CBA justified them
Jones v. Roadway Express, Inc., 936 F.2d 789, 791-91 (5th Gr.
1991) (“Roadway I1”7); see also Jones v. Roadway Express, Inc.,
931 F.2d 1086, 1090 (5th Gir. 1991) (“Roadway |”) (citation
omtted) (“[We do not require that the CBA be irrelevant to the
di spute; either party may still use the CBA to support the
credibility of its clains.”).
Even if the plaintiffs' retaliatory discharge claim
inplicated the CBA, that fact would not necessarily require pre-

enption of the claim “[Cllainms only tangentially involving
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provi sions of collective-bargaining agreenents are not preenpted
by section 301.” Thomas v. LTV Corp., 39 F.3d 611, 617 (5th Cr
1994); see al so Livadas v. Bradshaw, 512 U S. 107, 123 (1994)
(“[When the neaning of contract terns is not the subject of

di spute, the bare fact that a coll ective-bargai ning agreenent

Wl be consulted in the course of state-law litigation plainly
does not require the claimto be extinguished.”). “Aplaintiff's
state law clains will not be preenpted even when they are

"intertwined” with a CBA so long as they are not 'inextricably
intertwwned" with it.”. Roadway I, 931 F.2d at 1089 I n ot her
wor ds, pre-enption occurs when resolution of a state claimis
inextricably intertwined with consideration of terns of the |abor
contract or when the application of a state law to a dispute
requires interpretation of the collective-bargai ni ng agreenent.

Def endants argue that a finding of pre-enption is nmandated
by our decision in Reece v. Houston Lighting & Power Co., 79 F.3d
485 (1996). As noted by the district court, applying defendant's
anal ysis requires the unjustified conclusion that the Reece court
overrul ed our holding in Roadway |I.

The present case involves the sane type of retaliatory

di scharge workers' conpensation claimbrought under the

same Texas statute, which has now been recodified as

Texas Labor Code 8 451. 1In contrast, the decision in

Reece addressed whether the LMRA preenpted a different

provi sion of the Texas Labor Code prohibiting racial

discrimnation in enploynent. The Reece court did not

cite Roadway and nothing in the opinion suggests that

the court intended to nodify, let alone overrule, the

decision in Roadway. Unless and until the Fifth

Circuit revisits its Roadway hol ding, that precedent is
bi nding on this Court.

(Menmorandum Order, June 5, 1997 at 2).
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Interpretation of the CBA is not necessary for the
resolution of this case. The primary issue in this case is the
factual question of notivation: Did the defendant fire the
plaintiffs in retaliation for filing worker's conpensation
clains? The answer to this question is not dependent on an
interpretation of the CBA

Plaintiffs have an independent right to file workers
conpensation clains without fear of losing their jobs. As we
previ ously st ated:

[T]he right to be free fromretaliatory discharge for

pursui ng workers' conpensation exists for Jones, as it

did for the enployee in Lingle, independently of the

CBA. The right originates in the statute which Texas

has enacted to protect enployees seeking conpensation

for work-related injuries. It does not depend on any

right or duty originating in the CBA. Jones' right

woul d exist even if there were no CBA. The right that

Jones clains accrues to enpl oyees “as individual

wor kers, not as nenbers of a collective organi zation.”
Roadway |, 931 F.2d at 1090 (enphasis added) (citations omtted);
cf. Lingle, 486 U. S. at 411 (“[T]here is nothing novel about
recogni zing that substantive rights in the | abor relations
context can exist without interpreting collective bargaining
agreenents.”).

Plaintiffs' retaliatory discharge clains do not require
interpretation of the CBA for resolution, therefore, they are not
pre-enpted by § 301 of the LRVA
I11. REMAND OF THE RETALI ATORY DI SCHARGE CLAI M

Havi ng established that plaintiffs' retaliatory discharge
claimis not pre-enpted, we now turn to the issue of whether the

district court properly denied plaintiffs' notion to renmand.
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Al t hough the question confronting us is whether the case should
be remanded to state court, rather than whether the defendant
properly renoved the case to federal court, the issue of renova
controls our analysis. See Roadway |, 931 F.2d at 1091.

In an effort to control the ever-increasing flow of
conpensation cases into already strained federal dockets,
Congress decl ared such acti ons non-renovabl e.

A civil action in any State court arising under the

wor knmens' conpensation | aws of such State nmay not be

renmoved to any district court of the United States.

28 U. S. C. 1445(c) (1994). This section “reflects a strong
congressional policy that where the state court has been utilized
by one of the parties in the state conpensati on machi nery, the
case should remain in the state court for its ultimte

di sposition.” Kay v. Hone Indemity Co., 337 F.2d 898, 902 (5th
Cir. 1964). W remain convinced that worknmen's conpensati on
cases “have little real business in a federal court,” and have
therefore, been reluctant “to strain to find a way to entertain”
such suits. 1d. at 901.°

In Sherrod v. Anerican Airlines, Inc., we held that “1445(c)
prohi bits the renoval of any state worker's conpensation clains.”
132 F. 3d 1112, 1118 (5th Gr. 1998) This bright-line rule is
consistent with the wording of 8 1445(c). See Roadway |, 931
F.2d at 1092 (“Because Congress intended that all cases arising

under a state's workers' conpensation schene remain in state

4 We have already held that a claimfiled under § 451.001
is one “arising under the workers' conpensation |aw for purposes
of § 1445(c). See Roadway |, 931 F.2d at 1092.
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court, we believe that we should read section 1445(c) broadly to
further that purpose.”). |In that vein, we find that the district
court erred in denying plaintiffs' notion to remand their
retaliatory discharge claim?®

I V. Concl usi on.

For the foregoing reasons, we REVERSE the district court's
order denying plaintiffs' notion to remand and REMAND t his case
to the district court with instructions to remand to the state
court. In addition, we VACATE the district court's ruling on the
causal connection between plaintiffs' termnations and their

wor kers' conpensation cl ai ns.

5 After reversing the district court's order denying the
plaintiffs' notion to remand, the issue of whether the district
court erred by granting defendant's notion for sunmary judgnment
regarding the nerits of plaintiffs' clains becones noot.
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