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Appeal from the United States District Court for the Western
District of Texas.

Before KING and JONES, Circuit Judges, and VWERLEIN,® District
Judge.

PER CURI AM

Plaintiff-appellant Byron L. Taylor appeals the district
court's dismssal of his clains for injunctive relief and
decl aratory judgnent agai nst defendant-appellee the United States
Departnent of the Treasury, Internal Revenue Service. W affirm
the dismssal, but remand for entry of a nodified judgnent
dism ssing Taylor's Privacy Act clains wthout prejudice.

| . BACKGROUND

Thi s case ari ses out of the Internal Revenue Service's ("I RS")
deni al of a series of requests for information made by Tayl or under
the Freedom of Information Act ("FOA"), 5 U S C 8§ 552, and the
Privacy Act of 1974, 5 U S.C. § 552a.

"District Judge of the Southern District of Texas, sitting by
desi gnation



In a letter to the IRS Conpliance Center in Austin, Texas
dated Septenber 14, 1995, Tayl or requested a nunber of docunents
pertaining to his tax liability from 1984 through 1987 under the
FO A and the Privacy Act. Taylor identified the docunents requested
by tax period, transaction code, docunent |ocator nunber, and
where applicable, date. Taylor also requested that the IRS send
hi m copi es of docunents fitting the follow ng descriptions if they
were not included anong the specific docunents that he |isted:

(1) "all docunents, letters, notices, etc., and all supporting

docunents which activated the CAF (Centralized Authority File)

code on [Taylor's] | MF Transcript Specific for the tax periods

1984, 1985, 1986, and 1987;"

(2) "all docunents and supporting docunents which constitute
the summary record of assessnent for [Taylor];" and

(3) "any docunents which indicate the miling address of

[ Taylor] to be 1900 Simer Ave., Box 7038, Big Spring, Texas

79720-7701."
The IRSreplied wwth a letter dated Septenber 26, 1995 stating that
Tayl or' s request coul d not be honored under the FO A because it did
not conport with regulatory requirenents pronul gated under the
FOA The IRS s letter advised that a proper FO A request nust
i ncl ude, anong ot her things, proof of the requester's identity, the
requester's social security nunber, and a firmcommtnent to pay
search and copy costs.

Taylor resubmtted his request by way of a letter dated
Septenber 28, 1995, this time including his social security nunber.
The I RS responded in a |l etter dated Novenber 7, 1995, which stated

that Taylor's request still failed to neet regul atory requirenents

under the FO A because it | acked proof of the requester's identity



and a firm commtnent to pay search and copy costs. The IRS s
letter also stated that Taylor had failed to pay $187 in search
fees associated with an unrelated FO A request that Tayl or nade on
June 18, 1995, and that subsequent requests woul d not be processed
until receipt of the search fees for the previous request.

In a letter dated Novenber 10, 1995 that incorporated his
Sept enber 28, 1995 request by reference, Taylor provided proof of
his identity and a "firmprom se to pay all costs for |ocating and
duplicating the requested records.” The letter also voiced
Taylor's objectiontothe |IRS s refusal to process his Septenber 28
request on the basis of his refusal to prepay fees for his June 18
request. In a letter dated Decenber 4, 1995, the IRS responded
that it had expended si x hours searching for the records identified
in Taylor's Septenber 28 request, and that it would provide Tayl or
with copies of the requested docunents upon receipt of $68 in
search fees. The IRSindicated that search fees were cal cul at ed at
a rate of "$17.00 for each hour or fraction thereof, and the first
2 hours [were] furnished at no charge."

In a letter dated Decenber 15, 1995, Tayl or responded to the
| RS's Decenber 4 letter, claimng that no statutory authority
existed for requiring himto prepay search fees and conpl ai ning
that the search fees he was being charged were too high. Taylor
indicated that, if the IRS "insist[ed] on assessi ng these excessive

charges,"” he intended to appeal the anobunt of the search fees. 1In
a letter dated January 25, 1996, the IRS responded that § 531 of

subsection 1272 of the Internal Revenue Manual required prepaynent



of applicable fees prior to release of records, and that 8§ 553 of
t he sane subsection established the search fee rate of $17.00 per
hour or fraction thereof. The IRS also indicated that 31 CF. R 8§
1.7(f)(2) and (g)(2)(i) provided regulatory authority for the
prepaynent requirenent and the search fee rate charged.

Tayl or appealed the IRS s refusal to provide himw th copies
of the requested records w thout prepaynent of search fees to the
| RS i n Washington, D.C. Taylor argued that (1) the IRS may require
prepaynent of search fees associated with a FO A request only when
the costs associated with a request exceed $250. 00, and (2) search
fees may not be charged on Privacy Act requests. The IRS denied
this appeal .

Tayl or commenced this suit on My 20, 1996, seeking an
injunction conpelling the IRS to produce the requested records,
declaratory judgment,! and attorney's fees, and he subsequently

filed a nmotion for summary judgnent. The IRS s response to the

Taylor's conplaint requested that the court enter a
decl aratory judgnent establishing that

1) his request was proper under FO A and the Privacy Act;

2) he has a right of access to all of the docunents that he
request ed under the Privacy Act;

3) the docunents that he requested are not excepted fromdi scl osure
under the Privacy Act;

4) the IRS was entitled to charge himonly for copy fees under the
Privacy Act;

5) he has exhausted all of his adm nistrative renedies; and

6) the district court has jurisdiction to order production of the
request ed docunents.



motion for summary judgnent also contained a notion to dism ss.
The district court denied Taylor's notion for summary judgnent and
granted the IRS's notion to dismss, in part on the ground that the
court | acked subject matter jurisdiction over Taylor's Privacy Act
clains because Taylor had failed to exhaust his admnistrative
renedies.? Taylor filed a tinely notice of appeal.
1. DI SCUSSI ON

The district court concluded that it |acked subject matter
jurisdiction over Taylor's clainms under the Privacy Act because
Tayl or had failed to exhaust his adm nistrative renmedi es by nmaking
a proper request under the Act. On this basis, the court dism ssed
those clains with prejudice. Taylor contends that he nade a proper
request under the Privacy Act, and thus exhausted his
admnistrative renedies. |In the alternative, he argues that the
IRS is estopped from arguing that he failed to exhaust
admnistrative renedies because it never infornmed him of any
deficiency in the formof his Privacy Act request.

We conclude that the district court correctly held that Tayl or

2The district court dismssed Taylor's FO A clai munder Rule
12(b) (6) of the Federal Rules of G vil Procedure on the ground that
the I RS possessed regulatory authority to require that Tayl or pay
search fees prior to the IRS s releasing the requested records to
him Tayl or does not challenge the district court's disposition of
hi s cl ai munder the FO A

The district court did not expressly state the basis
under the Federal Rules of Cvil Procedure for its dism ssal
of Taylor's clains under the Privacy Act. However, the IRS s
motion to dismss requested dismssal pursuant to Rule
12(b) (1) for want of subject matter jurisdiction. Because the
district court stated that it Ilacked jurisdiction over
Taylor's Privacy Act clains, we conclude that it predicated
this portion of its order of dismssal on Rule 12(b)(1).

5



failed to exhaust his admnistrative renedies, but erred in
concluding that Taylor's failure to exhaust adm ni strative renedi es
divested it of jurisdiction over his clainms. However, the district
court nonet hel ess properly dism ssed Taylor's cl ai mbecause he has
failed to state a claim upon which relief can be granted. W
address in turn the distinct issues of exhaustion, jurisdiction,
and the propriety of dism ssal on alternative grounds.
A. Exhaustion
The district court concluded that Taylor failed to nmake a
proper request under the Privacy Act because his request did not
conport with applicable regulatory requirenents. Specifically, the
court concluded that Taylor's Privacy Act request failed to conply
wth31CFR 8§81.26(d)(1)(iii), which requires that a request for
records under the Privacy Act
[g]ive the nane of the system or subsystem or categories of
records to which access is sought, as specified in the
"Privacy Act |ssuances" published by the Ofice of the Federal

Regi ster and referenced in the appendices to this subpart][.]

31 CF.R 8 1.26(d)(1)(iii).® The IRS also argues that Tayl or

3Sone question exists as to whether 8§ 1.26(d)(21)(iii) actually
applies to a request for access to records, such as the one nade by

Tayl or. Section 1.26(d)(1)(iii) is one of several requirenents
w th which a request for notification that a particul ar record does
or does not exist nust conply. Section 1.26(d)(2) lists

requi renents with which a request for access to records nust conply
"in addition to conplying with paragraph (a)(1)(i) through (vi) of
this section." 31 CF.R 8 1.26(d)(2). Section 1.26(a), however,
contains no subparts. Section 1.26(d)(1), on the other hand

contains subparts | abeled (i) through (vi). W are of the opinion,
therefore, that the reference to (a)(1)(i) through (vi) in 8
1.26(d)(2) was intended to be a reference to (d)(1)(i) through
(vi). In any event, Taylor does not dispute the applicability of
8§ 1.26(d)(1)(iii) to requests for access to records generally, nor
does he conplain that the typographical error in the regulations
deprived hi mof adequate notice of the requirenent that he list the

6



failed to conply with additional regulations specific to the IRS s
Privacy Act conpliance procedure that require a requesting party to
identify the | ocation of the systens to be searched as well as the
busi ness address of the official designated in the access section
of the Notice of Systens entry for the system printed in the
Privacy Act |ssuances. See 31 CF.R pt. 1, subpt. C app. B
Taylor's Privacy Act requests plainly did not conply with the above
regul ati ons because he did not |list the systens that he wished to
have searched, their location, and the business address of the
systens officer provided in the Notice of Systens.*

Tayl or contends that the above regulatory requirenents are
i napplicable to his request because "the docunents [he requested]
are not identified in the Federal Register."” Taylor is correct in
stating that the particul ar docunents that he has requested are not
individually listed in the Federal Register; rather, the Federal
Regi ster lists systens of docunents that may be searched. See,
e.qg., Privacy Act of 1974: Systens of Records, 60 Fed. Reg. 56, 648
(1995). Taylor may determ ne fromthe descriptions of records and

persons covered by the systens contained in the Federal Register

systens of records that he desired to have searched.

“Tayl or argues, and the | RS concedes, that search fees are not
chargeabl e under the Privacy Act. See 5 U S.C. 8§ 552a(f)(5) ("In
order to carry out the provisions of this section, each agency that

mai ntains a system of records shall pronmulgate rules ... which
shall ... establish fees to be charged, if any, to any individual
for making copies of his record, excluding the cost of any search
for and review of the record.")(enphasis added). Thus, Taylor's

refusal to pay search fees does not constitute a procedural barrier
to his Privacy Act request in the sanme sense that it does to his
FO A request.



whi ch systens may contain the types of records that he seeks and
make his requests accordingly. See 1 JusTIN D. FRANKLIN & ROBERT F
BoucHARD, (U DEBOOK TO THE FREEDOM OF | NFORMATI ON AND PRI VACY ACTS § 3. 04] 3]
(2d ed. 1997) (discussing a variety of nethods for |ocating records
avai | abl e under the Privacy Act).

Tayl or al so argues that his Privacy Act request was sufficient
because he provided the IRS with the transaction code, |ocator
nunber, and date of issuance when avail able for the docunents that
he requested. Taylor contends that this constitutes a reasonable
description of the requested docunents, and a reasonable
description is all that the Privacy Act requires. However, the
cases upon which Taylor relies for this proposition address the
description of docunents required for FO A requests rather than
Privacy Act requests. See Marks v. United States Dep't of Justice,
578 F.2d 261 (9th G r.1978); Reeves v. United States, Nos. CV-S-
94-1291- DFL- PAN, CV-S-94-1292-DFL-JFM 1994 W 782235 (E.D. Cal
Nov. 16, 1994).° Wiile the regul ations pronul gated under the FO A
require only a reasonabl e description of the requested docunents,
see 26 CF.R 8 601.702(c)(4), as indicated by the regulations
di scussed above, the Privacy Act possesses nuch nore specific
requi renents for describing requested docunents—equirenents with

whi ch Taylor's request did not conply.

SReeves actually involved Privacy Act requests as well, but
the court dism ssed one of the plaintiffs' Privacy Act requests on
precisely the sane basis as the district court in this case: the
plaintiffs failed to specify the nanme and | ocation of the systens
of records that they desired to have searched. See Reeves, 1994 W
782235, at *3.



In the alternative, Taylor contends that the IRS is estopped
fromarguing that he failed to exhaust his adm nistrative renedi es
because (1) the IRS actually found the records he requested and (2)
the letters fromthe Disclosure Ofice never informed himthat his
Privacy Act request failed to conport with regul atory requirenents.
Taylor's claimlacks nerit. "Equitable estoppel is a doctrine that
is rarely valid against the governnent." United States v. Bl oom
112 F. 3d 200, 205 (5th G r.1997). |In order to establish estoppel
against the governnent, a party nust establish affirmative
governnment m sconduct in addition to the four traditional el enents
of estoppel, which include proof

(1) that the party to be estopped was aware of the facts, and
(2) intended his act or om ssion to be acted upon; [and] (3)
that the party asserting estoppel did not have know edge of
the facts, and (4) reasonably relied on the conduct of the
other to his substantial injury.
|d. W& need not reach the issue of whether Taylor has established
the traditional elenents of estoppel because he has alleged no
affirmati ve m sconduct on the part of the IRS. He sinply states
that the IRS found the records that he requested and failed to
i nformhi mof any procedural deficiency in his Privacy Act request.
These al |l egations all ow no i nference of affirmative m sconduct, and
thus provide no basis for estopping the IRS from asserting the
procedural shortcom ngs of Taylor's Privacy Act request.

Taylor's failure to present a request that conported with

appl i cabl e Privacy Act regul ations constituted a failure to exhaust

adm ni strative renedi es because, as a technical mtter, the IRS

never denied a properly franmed request for access to records. See



G aphics of Key West, Inc. v. United States, No. CV-N 93-718-ECR

1996 W. 167861, at *7 (D.Nev. Feb.5, 1996) (dism ssing FOA claim
for failure to exhaust admnistrative renedies on basis that
plaintiffs' FO A requests failed to neet regul atory requirenents);

Kessler v. United States, 899 F. Supp. 644, 645 (D. D. C. 1995) (sane);

Lilienthal v. Parks, 574 F. Supp. 14, 18 (E. D. Ark. 1983) (dism ssing
Privacy Act claimfor failure to exhaust adm ni strative renedi es on
ground that plaintiff's Privacy Act request failed to conply with
regul ations regarding verification of the requester's identity);

Reith v. Internal Revenue Service, Cv. No. F 80-87, 1980 W. 1659,

at *5 (N.D.Ind. Sept.10, 1980) (dismssing plaintiff's FOA claim
on ground that plaintiff's failure to make a proper FO A request
constituted a failure to exhaust admnistrative renedies); Wite
v. Loury, Cv. No. C78-144, 1978 WL 4499, at *3 (N.D.Chio May 30,

1978) (sane); cf. Anmerican Fed n of Gov't Enployees v. U S. Dep't
of Commerce, 907 F.2d 203, 209 (D.C.Cr.1990) (rejecting
plaintiff's claimthat governnent agency shoul d have wai ved search
fees associated with its FOA request on ground that plaintiff
failed to exhaust admnistrative renedies by requesting such a
wai ver from the agency). W turn next to the legal effect of

Taylor's failure to exhaust admi nistrative renedies.®

The I RS has predicated all of its argunents in this case on
the proposition that Taylor failed to exhaust his adm nistrative
renmedies by failing to nmake a proper Privacy Act request; t he
district court accepted the IRS s position, and Taylor's appeal is
addressed to it. As indicated above, substantial |egal authority
exists for the proposition that failure to submt a proper request
constitutes a failure to exhaust admnistrative renedies.
Accordi ngly, we have di sposed of the case on this ground.

10



B. Subject Matter Jurisdiction

The district court concluded that Taylor's failure to exhaust
admnistrative renedies divested it of jurisdiction to hear his
Privacy Act clains. Wiether the district court possessed subject
matter jurisdiction over Taylor's <clains against the |IRS
constitutes a question of law. See In re Gand Jury Proceedi ngs,
115 F. 3d 1240, 1243 (5th G r.1997). Accordingly, we review the
district court's dismssal of Taylor's clains for want of subject
matter jurisdiction de novo. See id.

Contrary to the district court's conclusion, exhaustion of
admnistrative renedies under the Privacy Act is not a
jurisdictional prerequisite. Whenever the Congress statutorily
mandates that a clainmant exhaust adm nistrative renedies, the

exhaustion requirenent is jurisdictional because it is tantanount

However, the case arguably need not be regarded as
presenting a question of exhaustion at all. The Privacy Act
provi des federal district courts with jurisdictionto "enjoin
the agency fromw thhol ding the records and order the

production to the conplainant of any agency records inproperly
withheld fromhim" 5 U S C 8552a(g)(3)(A) (enphasis added).
Section 552a(g)(3)(A) indicates that the adm nistrative procedure
with which Taylor failed to conpl y—subm ssion of a properly franmed
request —+s a necessary elenment of Taylor's claim for injunctive
relief.

Tayl or's requests, which are attached as exhibits to his
conplaint, manifestly indicate that he never nade a proper
Privacy Act request because his requests do not specify the
name, |location, and business address of the officer
responsi ble for disclosures of the systens, subsystens, and
groups of records that he desired to have searched as required
by applicable regulations. Thus, the face of Taylor's
conplaint indicates that he has failed to state a clai mupon
which relief can be granted. Under this theory of the case,
to the extent that Taylor never presented the IRS with a
proper Privacy Act request, the I RS never inproperly wthheld
records from him

11



to alegislative investiture of exclusive original jurisdiction in
the agency. See, e.g., Meliezer v. Resolution Trust Co., 952 F. 2d
879, 882 (5th Cir.1992) (observing that Congress's power to vest an
agency wth exclusive original jurisdiction indicates that a
statutory exhaustion requirenent is jurisdictional); Townsend v.
United States Dep't of Justice Immgration & Naturalization Serv.,
799 F.2d 179, 181 (5th G r.1986) ("When exhaustion is statutorily
mandated, the requirenment is jurisdictional.").

However, in the absence of a statutory requirenent of
exhaustion of adm nistrative renedies, the jurisprudential doctrine
of exhaustion controls. See McKart v. United States, 395 U. S. 185,
193-94, 89 S. . 1657, 1662, 23 L.Ed.2d 194 (1969) (discussing
"judicial application of the exhaustion doctrine in cases where the
statutory requi renment of exclusivity [of an agency's jurisdiction]
is not so explicit"). The jurisprudential exhaustion doctrine is
not jurisdictional in nature. See Information Resources, Inc. v.
United States, 950 F.2d 1122, 1126 (5th G r.1992) (observing that
courts have greater discretion in applying the judicially created
exhaustion doctrine than the statutory exhaustion requirenent
because the latter is jurisdictional); Central States SSE. & SW
Areas Pension Fund v. T.1.ME -DC, Inc., 826 F.2d 320, 326 (5th
Cir.1987) (noting the distinction between exhaustion of
admnistrative renedies as "a statutorily mandated juri sdicti onal
prerequisite” and "the "prudential,' judicial doctrine requiring
such exhaustion"); Ainsworth Aristocrat Int'l Pty. Ltd. v. Tourism

Co., 818 F.2d 1034, 1039 & n. 26 (1st G r.1987) (observing that

12



“"the requirenent that a plaintiff exhaust its admnistrative
remedies is not a strict jurisdictional requirenent"” unless "the
plaintiff's cause of action is provided by a statute that also
establishes a schene of adm nistrative renedies and requires that
the plaintiff exhaust these renedies before seeking judicial
relief"); I.A M Nat'l Pension Fund Benefit Plan Cv. Stockton TR
I ndus., 727 F.2d 1204, 1208 (D.C.Gr.1984) ("Only when Congress
states in clear, unequivocal terns that the judiciary is barred
fromhearing an action until the adm nistrative agency has cone to
a decision ... has the Suprene Court held that exhaustion is a
jurisdictional prerequisite." (footnote onitted)); Hol | oway v.
Gunnell, 685 F.2d 150, 152 n. 2 (5th G r.1982) (concluding that
exhaustion of admnistrative renedies in a Bivens-type action was
not a jurisdictional prerequisite, but rather a defense subject to
wai ver |ike any other).

The Privacy Act contains no express statutory requirenent of
exhaustion of admnistrative renedies. Section 552a(d) (1)
establishes a duty for federal agencies to provide requesting
parties with access to records:

(d) Access to records. —Each agency that mai ntains a system of
records shal |l —

(1) upon request by any individual to gain access to his
record or to any information pertaining to him which is
contained in the system permt him and upon his request, a
person of his own choosing to acconpany him to review the
record and have a copy made of all or any portion thereof in
a form conprehensible to him except that the agency may
require the individual to furnish a witten statenent
aut hori zing discussion of that individual's record in the
acconpanyi ng person's presencel.]

5 US. C 8§ 552a(d)(1). Section 552a(g)(1) of the Act, which vests
13



federal district courts wth jurisdiction over clains for
violations of the Privacy Act, provides in relevant part as
fol | ows:

(9)(1) CGvil remedi es—¥Yhenever any agency

(B) refuses to conply with an individual request under
subsection (d)(1) of this section[,]

the individual may bring a civil action against the agency,
and the district courts of the United States shall have
jurisdiction in the matters under the provisions of this
subsecti on.
ld. 8 552a(g)(1). Section 552a(g)(3)(A) goes on to provide as
fol |l ows:
(3)(A) In any suit brought under the provisions of subsection
(9)(1)(B) of this section, the court may enjoin the agency
fromw thhol ding the records and order the production to the
conpl ai nant of any agency records inproperly wthheld from
hi m
Id. 8 552a(g)(3)(A). The |l anguage in the above provi sions does not
expressly require exhaustion of particular adm ni strative renedi es,
and nore specifically does not require a requesting party to
fashion the request in any particul ar way. It plainly does not
constitute the "clear, unequivocal" manifestation of Congressi onal
i ntent necessary to render exhaustion of admnistrative renedies a
jurisdictional prerequisite. I.AM Nat'l Pension Fund Benefit
Plan C, 727 F.2d at 1208; «cf. Hedley v. United States, 594 F.2d
1043, 1044 (5th G r.1979) (observing that the FO A does "not
expressly require that a claimant exhaust his admnistrative

remedies prior to requesting judicial relief"). W therefore
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conclude that Taylor's failure to exhaust adm nistrative renedi es
did not constitute a jurisdictional bar to assertion of his claim
in federal district court. However, our inquiry does not end here
because we conclude that application of +the jurisprudenti al
exhaustion doctrine in this case indicates that Taylor has failed
to state a clai mupon which relief can be granted.
C Failure to State a Claim

The jurisprudential exhaustion doctrine is a "long settled
rule of judicial admnistration [which nandates] that no one is
entitled to judicial relief for a supposed or threatened injury
until the prescribed adm nistrative renmedy has been exhausted."
Myers v. Bet hl ehem Shi pbuil ding Corp., 303 U S. 41, 50-51, 58 S. C
459, 463-64, 82 L.Ed. 638 (1938). The doctrine serves

(1) to avoid premature interruption of the admnistrative
process; (2) to let the agency devel op the necessary factual

background upon which decisions should be based, (3) to
permt the agency to exercise its discretion or apply its
experti se; (4 to inprove the efficiency of the
adm ni strative process; (5 to conserve scarce judicial

resources, since the conplaining party may be successful in
vindicating rights in the admnistrative process and the
courts may never have to intervene; (6) to give the agency a
chance to discover and correct its own errors; and (7) to
avoid the possibility that "frequent and deliberate flouting
of adm nistrative processes coul d weaken the effectiveness of
an agency by encouragi ng people to ignore its procedures.”
Patsy v. Florida Int'l Univ., 634 F.2d 900, 903 (5th Cr. Jan. 1981)
(en banc) (quoting McKart, 395 U. S. at 193-95, 89 S.Ct. at 1662-
63), rev'd and remanded on ot her grounds sub nom, Patsy v. Board
of Regents, 457 U. S. 496, 102 S.Ct. 2557, 73 L.Ed.2d 172 (1982).
Wi | e courts have discretion in applying the jurisprudenti al

exhaustion requirenent, see Informati on Resources, Inc., 950 F.2d
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at 1126, the exercise of that discretion is circunscribed in that
a court should only excuse a claimant's failure to exhaust
admnistrative renmedies in extraordinary circunstances. See
Central States S.E. & S.W Areas Pension Fund, 826 F.2d at 329.
Tradi tional circunstances in which courts have excused a claimant's
failure to exhaust adm nistrative renedies include situations in
which (1) the unexhausted adm nistrative renmedy would be plainly
i nadequate, (2) the claimant has made a constitutional chall enge
that would remain standing after exhaustion of the adm nistrative
remedy, (3) the adequacy of the admnistrative renedy is
essentially coextensive with the nerits of the claim (e.g., the
claimant contends that the admnistrative process itself s
unlawful ), and (4) exhaustion of adm nistrative renedi es would be
futile because the adm nistrative agency will clearly reject the
claim See Patsy, 634 F.2d at 903-04.

None of the traditional exceptions to the general rule
requi ri ng exhaustion of admnistrative renedies applies in this
case. First, the unexhausted adm nistrative renmedy—the maki ng of
a Privacy Act request that conports with regul atory requirenents—s
not plainly inadequate. To the contrary, the nmaking of such a
request would entitle Taylor to receipt of the docunents that he
has requested to the extent that they fall within the Privacy Act's
di scl osure requi renents. Second, Tayl or has nmade no constitutiona
chal l enge. Third, Taylor has not chall enged the | awful ness of the
Privacy Act regulations with which his request failed to conply.

Fourth, Taylor has not denonstrated that subm ssion of a proper
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request woul d be futile because he has offered no basis upon which
to conclude that the IRS woul d deny a properly fornul ated request.
In sum we cannot say that this case presents exceptional
circunstances that warrant excepting Taylor fromthe general rule
that he nust exhaust the adm nistrative renedies available to him
before seeking judicial relief.

This is not to say that we do not synpathize with Taylor's
position. This lawsuit would |ikely never have occurred had the
IRS sinply infornmed Taylor that it could not process his request
under the Privacy Act because his request failed to state the nane,
| ocation, and address of the officer in charge of the systens,
subsystens, or groups of records that he desired to have searched.’
We also recognize that subm ssion of a request including this
information is a largely enpty gesture in light of the IRS s

admssioninits brief that it has already "searched for and found

I't appears that the IRS may have had an obligation under
applicable regulations to inform Taylor that his Privacy Act
request did not conform to the IRS s regulatory requirenents.
Section 1.26(g)(4) of Title 31 of the Code of Federal Regul ations
states in part as foll ows:

When it is determ ned that the request for ... access to
records will be denied (whether in whole or in part or
subject to conditions or exceptions), the person nmaking
the request shall be so notified by mail in accordance
with paragraph (g)(1l) of this section. The letter of
notification shall ... contain a statenent of the reasons
for not granting the request as nade[.]

31 CF.R 8 1.26(9g)(4). However, because Tayl or does not
argue that the IRS has failed to conply with 8 1.26(g)(4), we
express no opinion as to the effect of this regulation on
suits in which an agency justifies its denial of a Privacy Act
request during judicial reviewon grounds different than those
comuni cated to the requesting party at the tinme of the
deni al .
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the requested docunents.” Nonet hel ess, as Justice Hol nes once
observed, "Men nust turn square corners when they deal with the
Governnent." Rock Island, A. & L.R Co. v. United States, 254 U. S.
141, 143, 41 S.C. 55, 56, 65 L.Ed. 188 (1920). The exhaustion
doctrine dictates that Taylor's clains under the Privacy Act nust
be dism ssed for failure to state a claimupon which relief can be
gr ant ed.

Taylor's appropriate renedy in this case is subm ssion of a
Privacy Act request that conplies with the regulatory requirenents
di scussed in Part 1I1.A supra. He is, of course, free to file
another conplaint if the IRS refuses to conply with a properly
framed request. To that extent, the district court should have
di sm ssed his Privacy Act clains pursuant to Rule 12(b)(6) w thout
prejudice.® See Seniority Research G oup v. Chrysler Mtor Corp.,
976 F.2d 1185, 1189 (8th G r.1992) ("The normal consequence of a
holding that a plaintiff has failed to exhaust intra-union renedi es
is a dismssal wthout prejudice. The plaintiff, once these
remedi es are exhausted, if conplete relief has not been obtai ned,
can return to court.").

I'11. CONCLUSI ON

8Rul e 12(b)(6) forns a proper basis for dismssal for failure

t o exhaust adm nistrative renmedi es. See 5A CHARLES ALAN WRI GHT & ARTHUR

R. M LLER, FEDERAL PRACTICE AND PROCEDURE 8 1360, at 433 (2d ed. 1990)

("Rule 12(b)(6) also has been used to nake a notion to dismss

because of aplaintiff's failure to exhaust adm nistrative renedi es

(footnote omtted)). Such a notion nmay be wi t hout prejudice.

See 2 JAVES Wi MOORE ET AL., MoORE' s FEDERAL PRACTI CE 8§ 12.34[6][a] (3d

ed. 1997) ("A dism ssal for failure to state a claim ... [1s]

presuned to be with prejudice unless the order explicitly states
otherwise ...." (enphasis added)).
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For the foregoing reasons, we AFFIRM the district court's
dismssal of Taylor's Privacy Act clains, but REMAND wth
instructions that the district court nodify its judgnent so as to

di sm ss these clains wthout prejudice.
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