UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-50066

SCOT PROPERTI ES LTD,
Plaintiff - Appellant,

VERSUS

WAL- MART STORES | NC,
Def endant - Appel |l ee.

Appeal fromthe United States District Court
For the Western District of Texas

April 3, 1998

Before MAA LL,” SMTH, and DEMOSS, Circuit Judges.

DeEMOSS, Circuit Judge:

VWl - Mart Stores, Inc. (“Wal-Mart”) operated a di scount retail
store at 9817 Dyer in El Paso, Texas. Wal-Mart acquired the right
to operate the store at that |ocation pursuant to a sublease
obtained from G bson Distributing Conpany, Inc., Perm an Basin.
Under this subl ease agreenent and several subsequent anmendnents to
the agreenent, Wal-Mart agreed to pay a base amount of rent

(“mnimum rent”) plus a percentage of its gross sales over a
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speci fi ed anount for each year of the subl ease (“percentage rent”).

In 1994, Wal-Mart began to construct a new store at 4530
Wodr ow Bean - Transnmountain Drive, about two mles away fromthe
store on Dyer. The Dyer store was permanently cl osed at the end of
t he day on August 15, 1995. The new WAl -Mart on Transnountai n was
opened on August 16, 1995. Because Wal-Mart no | onger operated its
retail business at the Dyer location after opening the
Transnountain store, it produced no further gross sal es at the Dyer
prem ses. Consequently, Wal-Mart continued to pay its m ni numrent
under the subl ease but ceased payi ng percentage rent because there
were no gross sales generated at that | ocation.

Scot Properties, Ltd. (“Scot”), the successor to the
subl essor’s interest in the space at 9817 Dyer | eased by Wal - Mart,
seeks to recover |ost percentage rent under several theories.
First, it clains that Wl-Mart has breached the sublease by
deserting the Dyer prem ses. The subl ease provides that a default
occurs “[i]f the Dem sed Prem ses shall be deserted for a period of
over 30 days.” Second, Scot clains that Wal-Mart breached by
failing to continue to pay percentage rent. The subl ease provides
that Wal -Mart shall pay mninmumrent and percentage rent based on
gross sales, “whether such sales be obtained at the Dem sed
Prem ses or elsewhere.” Scot argues that this |anguage covers
gross sales at the Transnmountain store, and therefore Wl-Mart
still owes percentage rent. Finally, Scot alleges that WAl -Mart
has violated express and inplied covenants in failing to pay

percentage rent based on gross sales at the Transnountain store.
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The “or el sewhere” | anguage referenced above is alleged to create
an express covenant that covers sales at the Transnountain store.
The numerous i nplied covenants all eged by Scot are all based on the
i dea that Wal -Mart was obligated to continue operations that would
gener at e percentage rent.

Scot and Wal-Mart filed notions for summary judgnment in the
district court. Sunmary judgnent was entered in favor of Wal -Mart.

Scot appeals, seeking reversal of the judgnent entered by the

district court. Scot requests that we render judgnent in its
favor, or, in the alternative, remand the case for trial. )
affirm

St andard of Revi ew

Summary judgnent is appropriate when “the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there i s no genui ne
i ssue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law’” FED. R Cv. P. 56(c). e
review a grant of sunmary judgnent de novo. See, e.g., Wen v.

Towe, 130 F.3d 1154, 1158 (5th Gr. 1997).

1. Desertion

On August 15, 1995, Wal-Mart conducted its | ast day of retai
busi ness at the Dyer |ocation. Because Wal-Mart renoved its
inventory, signs, and fixtures and boarded up the Dyer | ocation,

Scot contends that Wal-Mart has deserted the premses and is
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therefore in default of its obligations under the subl ease.! Wal-
Mart, on the other hand, argues that it has not deserted the
prem ses because it continues to be the tenant in occupancy,
retains the keys and controls the space to the exclusion of all
(including the landlord), neets all of the |ease obligations
(i ncludi ng paynent of m ni numrent and what ever percentage rent my
be due), pays utilities and taxes, maintains a security system
secures and controls access to the prem ses, and continues to seek
out potential assignees or subtenants for the space.

I n construi ng the unanbi guous terns of a contract, we give the
words their ordinary meaning unless other provisions suggest a
contrary neaning. See Southern Life & Health Ins. Co. v. Sinon
416 S.W2d 793, 795 (Tex. 1967). The term “desert” neans “to
w thdraw fromor | eave permanently or less often tenporarily (as a
place): QU T.” WEBSTER S TH RD NEW | NTERNATI ONAL Di CTI ONARY OF THE ENGLI SH
LANGUAGE UNABRI DGED 610 (1971); see al so BLACK s LAWDiCTIi ONARY 446 (6t h
ed. 1990) (“To leave or quit with an intention to cause a per manent

separation; to forsake utterly; to abandon.”). Wal-Mart’s conduct

! The subl ease contains the follow ng provision:

13. DEFAULT CLAUSE

(a) If the Dem sed Prem ses shall be deserted
for a period of over 30 days . . . this Subl ease,
if the Subl essor so elects, shall thereupon becone
null and void, and the Sublessor shall have the
right to reenter or repossess the Dem sed Prem ses,
either by force, summary proceedi ngs, surrender or
ot herwi se, and di spossess and renove therefromthe
Subl essee or other occupants thereof and their
effects, without being liable to any prosecution
therefor. * * *

2 R 283-84.



Wth respect to the | eased prem ses does not constitute desertion.
It is not enough for Scot to sinply show that Wal -Mart has renoved
its day-to-day business operations from the site. A desertion
inplies a conplete and permanent separation -- a construction that
is inconsistent with Wl-Mrt’s continued maintenance of the
property.

Scot seeks to apply a definition of “deserted” that woul d make
the termsynonynous with “vacated.” Along this line of reasoning,
Scot relies heavily on the case of PRC Kentron, Inc. v. First Cty
Ctr. Assocs., Il, 762 S.W2d 279 (Tex. App.--Dallas 1988, wit
denied) (Hecht, J.), in which the court held that when a |ease
provides for default when the tenant “deserts or vacates,” the
tenant defaults “if it noves out, regardless of how long it is
gone, whether it intends to return, and whether it pays rent in the
meanti ne.” PRC Kentron, 762 S.W2d at 283. If that were the
applicabl e standard in the present case, Scot woul d have a stronger
argunent. On the facts of this case, however, the PRC Kentron case
is easily distinguishable. The |lease in that case specified that
the tenant was in default when it “deserts or vacates” the
prem ses. Here, Wal-Mart was only obligated not to desert. The
court in PRC Kentron expressly acknow edged that “vacate” sets up
a lower standard than “desert.” ld. at 282. It noted that
“desert” contains an elenment of “intent to forsake” which is nore
fully suggested by the term “abandon.” | d. “Vacat e” does not
contain that elenent. See id. Thus, the standard ultimtely

applied by the court in PRC Kentron is inapplicable to the present
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di spute because that fornulation only tells us whether the tenant
vacated the prem ses. Scot has the greater burden of denonstrating
desertion, which it has not net.

Sophisticated parties negotiated this sublease with the
assi stance of counsel, and we presune that they were fully aware of
the inplications of the | anguage chosen to express their agreenent.
See Accelerated Christian Educ., Inc. v. Oracle Corp., 925 S.W2d
66, 74 (Tex. App.--Dallas 1996, no wit) (citing MS Brenen v.
Zapata O f-Shore Co., 407 U S. 1, 12, 15 (1972)). As denonstrated
by the discussion in PRC Kentron, a range of vocabulary was
available to the parties to express what conduct was intended to
trigger the default clause. The parties chose the term“deserted,”
whi ch does not describe WAl -Mart’s conduct with respect to the Dyer
prem ses. W will not ignore the unanbi guous terns of the parties’
agreenent. W therefore conclude that the district court properly

determ ned that Wal-Mart did not desert the prem ses.

I11. Percentage Rent

Scot offers two argunents that the express |anguage of the
subl ease requires Wal-Mart to pay percentage rent based upon the
gross sales at the Transnountain store. First, Scot argues that
VWl -Mart is in default because it has failed to pay percentage rent
reserved under the sublease for ten days after witten notice

Second, Scot clains that Wal -Mart has vi ol ated an express covenant



to pay percentage rent based on Wal-Mart’'s annual gross sales.?
Bot h of these argunents depend ultimately on Scot’s interpretation
under the subl ease of the definition of gross sales.

The subl ease provides that “[t]he term ' Goss Sales’ as used
herein neans gross sales of Sublessee, whether such sales be
obtai ned at the Dem sed Prem ses or el sewhere.” Scot asserts that

gross sales obtained at Wal-Mart’s Transnountain store are

2 The rel evant subl ease provision provides:

3. RENTAL: Subl essee shall pay to Subl essor
as rent for said Dem sed Prem ses as foll ows:
* * %
(b) Percentage Rent:
(1) Beginning with the second (2nd)
Subl ease Year and for each successive year during
the sublease term and any extensions, Sublessee

shall pay, in addition to the Mninm Rent,
Percentage Rent according to the follow ng
schedul e:

(a) February 1, 1984 through
January 31, 1989 one percent (1% of
Subl essee’s Goss Sales exceeding

Si xteen Million Dol | ar s
(%16, 000, 000. 00);
* * *

(e) February 1, 2004 through
February 5, 2009 one percent (1% of
Subl essee’s (Goss Sales exceeding
Twenty Five MIIlion Dol | ars
($25, 000, 000. 00) ;

* * %

(5 The term “Gross Sal es” as used
herei n neans gross sal es of Subl essee, whet her such
sales be obtained at the Demsed Prem ses or
el sewhere and whet her evidenced by check, credit,
charge account, exchange or otherw se, and shal
i ncl ude, but not be limted to the anounts received
fromthe sale of goods, wares and nerchandi se, and
for services perfornmed, together with the anount of
all orders taken, received or filled at the Dem sed
Prem ses. * * *

2 R 274-77.



“obtained . . . elsewhere,” and therefore included in the

definition of gross sales for the purposes of calculating the

percentage rent owed under the sublease. In support of this
interpretation, Scot offers the followng definition of
“el sewhere”: “in or to another place.” Scot al so observes that the

Transnountain store i s obviously a replacenent for the Dyer store,
as evidenced by the timng of the opening of the Transnountain
store and the closing of the Dyer store, as well as the fact that
VWl -Mart referred to the old Dyer store as “Store 0500” and now
refers to the new Transnountain store as “Store 0500."

We suspend our disbelief and engage Scot’s argunent.
| ndubi tably, the Transnountain store is not |ocated on the dem sed
prem ses, and therefore it is located “el sewhere.” That Scot is
therefore entitled to collect percentage rent from gross sal es at
the Transnountain store, however, sinply does not follow This is
so because with such an interpretation the “el sewhere” |anguage
woul d enconpass the new Transnountain store even if the Dyer store
had never closed, and, for that matter, every other Wal-Mart store
in the universe.

In its appellate brief, Scot belittles this reasoning, which
was al so enpl oyed by the district court:

| magi ni ng that the “el sewhere” | anguage gave Scot a
claimfor Percentage Rent on gross sales of every
VWal mart store in the country, the district court
spooked itself into disregarding the “el sewhere”
| anguage itself and Scot’s sinple and reasonable
claim that WAlmart owes Percentage Rent on its

gross sales at the Demsed Premses and the
Transnountain Store -- nothing nore, nothing |ess.



Scot Brief at 16-17 (enphasis in original, record citations
omtted). If the claimis truly “sinple and reasonable,” Scot
woul d have denonstrated how the “el sewhere” of the subl ease covers
the gross sales at the Transnountain store, and “nothing nore
nothing less.” They did not. W cannot.
What ever sales are covered by the reference to “gross sales
obtained . . . elsewhere,” and we decline to pontificate
about the circunstances which would create such a sale, we are
confident that they do not cover WAl-Mart sales nade at stores
ot her than one that may be | ocated at 9817 Dyer in El Paso, Texas.
The | ease does not entitle Scot to percentage rent based on gross
sales at Wal -Mart stores in Never-Never Land, Erewhon, or Area 51
-- nor the one at 4530 Wodrow Bean - Transnmountain Drive in E
Paso, Texas. In evaluating all parts of the sublease and the
circunstances surrounding the fornulation of the sublease, see
Col unbia Gas Transmi ssion Corp. v. New Um Gas, Ltd., 940 S. w2ad
587, 591 (Tex. 1996), we can safely conclude that the subl ease was
not intended to bestow upon the subl essor a one-percent cut of Wl -
Mart’ s gl obal gross sales. Scot’s expansive definition of gross
sales subject to percentage rent under the sublease is an
unreasonabl e, and therefore unacceptable interpretation. See id.
We thus conclude that the district court correctly determ ned that
Scot is not entitled to percentage rent based on sales at the

Transnountai n store.



V. Inplied Covenants

Finally, Scot resorts to arguing that the various agreenents
relevant to the sublease created inplied covenants which were
breached when Wal-Mart closed its Dyer store and opened its
Transnountain store. Specifically, Scot alleges that the parties
agreed that Wal -Mart’s obligations under the subl ease included the
follow ng duties: (a) paynent of “percentage rent”; (b) paynent of
adequate rent (including “percentage rent”); (c) not diverting
rent, including “percentage rent,” from the landlord; (d) not
diverting sales incone fromthe | andl ord; (e) occupation, use, and
operation of the “Dem sed Prem ses”; and (f) reasonabl e operation
of its business.?3

None of the aforenentioned alleged agreenents are expressly
set out in the sublease or in any of the subsequent agreenents
pertaining to the subl ease. Scot is thus in the position of
suggesting that we read inplied covenants into the sublease.
| npl i ed covenants are di sfavored under Texas | aw. See Danciger Q|
& Refining Co. v. Powell, 137 Tex. 484, 490, 154 S.W2d 632, 635
(1941); Nalle v. Taco Bell Corp., 914 S.W2d 685, 687 (Tex. App.--
Austin 1996, wit denied).

Texas courts have repeatedly refused to inply the sort of
“continuous operations” covenant advocated by Scot. See, e.g.,

Nal le, 914 S.W2d at 687-88; Wil v. Ann Lew s Shops, Inc., 281

3 Scot also alleged that Wal-Mart is subject to an inplied
covenant not to desert the prem ses. As discussed, supra, WAl -Mart
is expressly prevented fromdeserting the prem ses by the terns of
t he subl ease, and we have concl uded that WAl -Mart has not deserted
t he prem ses.
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S.W2d 651, 656 (Tex. Civ. App.--San Antonio 1955, wit ref’d);*
Palm v. Mrtgage Inv. Co., 229 S . W2d 869, 873-75 (Tex. G v.
App. --El Paso 1950, wit ref’d n.r.e.). The reasoning applied in
these cases applies to the present case.

First, we reject Scot’s contentions that covenants to actual ly
pay percentage rent or to pay an “adequate” rent should be inpli ed.
See Nalle, 914 S . W2d at 688, Wil, 281 S.W2d at 656. Wen the
parties negotiated the amount of mninmum rent due under the
subl ease, they determned the mninmally adequate rent. It was
within the contenplation of the parties that Wal -Mart’s gross sal es
in any given year mght not be sufficient to generate percentage
rent under the sublease. 1In such a case, the mninumrent is the
subl essor’ s protection agai nst recei vi ng an i nadequat e anount. See
Nal l e, 914 S.W2d at 688; Weil, 281 S.W2d at 656. This nuch seens
obvious fromthe subl ease’s use of the term“mnimumrent,” which
woul d be a msnoner if that anmount were not actually the m ni num
anount of rent that mght be due. The sublease is a detailed
agreenent negotiated by sophisticated parties with the assi stance
of counsel, and we cannot concl ude that the new terns suggested by
Scot were contenpl ated by the parties but inadvertently | eft out of
the agreenment. See Danciger Ol & Refining, 137 Tex. at 490, 154
S.W2d at 635.

4 Notably, because the Suprenme Court of Texas refused the
wit of error in Wil, that decision has the sanme precedenti al
authority as an opinion of the Suprene Court. See Ham lton v.
Empire Gas & Fuel Co., 134 Tex. 377, 383-84, 110 S. W 2d 561, 565-66
(1937).
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Second, we reject Scot’s contentions that Wal-Mart was
inpliedly obligated to occupy, use, or operate the Dyer prem ses,
or to reasonably operate its business on the prem ses. As the Texas
courts have noted, dictating such an inplied termis inproper if
for no other reason than that it would be inpossible to determ ne
what constitutes reasonabl e operations or to determ ne danages for
failure to continuously operate. See Weil, 281 S.W2d at 656.
Moreover, it bears repeating that when sophisticated parties have
negoti ated extensively to produce a well-witten and conprehensive
subl ease, it takes an exceptional case to inply additional terns in
the agreenent. See Danciger Ol & Refining, 137 Tex. at 490, 154
S.W2d at 635; Nalle, 914 S.W2d at 688; Wil, 281 S.W2d at 656;
Palm 229 S.W2d at 873-74. This point is especially salient in
this case since Wal -Mart has been held |iable for breaching a | ease
by ceasi ng operations when the | ease contained a cl ause obligating
VWl -Mart to “operate its business . . . wth due diligence and
efficiency in an effort to produce all of the gross sal es which may
be produced by such manner of operation.” United Dom nion Realty
Trust, Inc. v. Wl -Mart Stores, Inc., 413 S. E. 2d 866, 868 (S.C. Ct.
App. 1992). If the parties agreed that Wal-Mart was obligated to
continuously operate, they knew how to nake the subl ease reflect
t hat agreenent. They did not do that, and, indeed, it is nore
likely that the parties either had no agreenent on the subject or
specifically agreed not to include the |anguage. What ever the
case, Texas courts have not inplied continuous operations covenants

in this scenario, and neither wll we.
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Inmplicitly, then, we also conclude that Wal-Mart had no
inplied obligation to avoid diverting rent or sales proceeds from
the subl essor. The suggestion that Wal-Mart cannot conduct
activities off the prem ses that mght cause there to be fewer
gross sales at the Dyer location presunes that Wal-Mart has an
obligation to actually conduct business operations and generate
percentage rent. W have concluded that they do not.

In sum we conclude that the district court correctly declined
to find that Wal-Mart had breached any inplied covenants. Thi s
result is consistent wwth Texas law, which has taken a negative
view of inplied covenants, particularly those of the variety
advocated by Scot. As the Suprene Court of Texas has stated, “[i]t
is not enough to say that an inplied covenant i s necessary i n order
to make the contract fair, or that without such a covenant it would
be inprovident or unwise, or that the contract would operate
unjustly.” Danciger Gl & Refining, 137 Tex. at 490, 154 S. W 2d at
635. That is all that Scot has done. W, therefore, are powerl ess
to rewite the lease to which the negotiating parties freely

agr eed.

V. Concl usi on

For the aforenenti oned reasons, we AFFIRMthe judgnent of the
district court.

AFF| RMED.
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