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JOHN M DUHE, JR, Circuit Judge:

Appel l ant  Jonathan Wayne Nobles (“Nobles”) appeals the
district court’s denial of his application for wit of habeas
corpus. For the reasons that follow, we affirm

FACTUAL BACKGROUND

Appel | ant Nobl es broke into a house in Austin, Texas where

Mtzi Nalley and her roommate Kelly Farquar were |living. Nobles

brutally stabbed Nalley and Farquar to death and severely injured



Nal | ey’ s boyfriend, Ron Ross. Ross survived the attack, despite
recei ving nineteen stab wounds and | osi ng an eye.

After the murders, Nobles went honme and called his friend
Marlly O Brien, asking her to conme over and help him?! She found
Nobles in the bathroom with his arm which had been badly cut,
wrapped in a towel. There was blood all over the bathroom Nobles
t hen changed cl ot hes, cl eaned t he bat hroom and put everything with
blood on it into a trash bag which he placed in the trunk of
OBrien's car. O Brien dropped Nobles off at a friend s house,
where Nobl es shaved his beard and had his armtaped up. O Brien
| ater picked Nobles up and | et hi mborrow her car while she went to
work. Nobles lied to OBrien and his other friends about what had
happened, saying he had been involved in a fight.

Based on physical evidence from the nurder scene? and on
information obtained fromO Brien and ot hers, Nobles was arrested.
Nobl es confessed to the nurders and then | ed police to where he had
hi dden the trash bag, containing the nurder weapon and the bl ood-
soaked cl ot hes he had worn during the killings.

PROCEDURAL HI STORY

IOn the evening before the nmurders Nobles and O Brien had
pur chased hypoderm c needles filled with what O Bri en assuned was
speed. After the purchase, O Brien dropped Nobles off at his
godnot her’ s house around 6: 00 p.m and picked hi mup again around
8:00 p.m She did not actually see Nobles take any drugs but
assunmed he had because of his behavior and because she observed
track marks on his arnms the following norning. OBrien testified
t hat Nobl es told her he had i ngested speed, cocaine, marijuana and
i quor that night and that he did not renenber what had happened.

2Nobl es’ s fingerprint was found on one of the w ndow screens
found in the victins’ backyard. Blood and pubic hair found at the
scene were consistent with Nobles’ s own.
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In 1987 a jury found Nobles guilty of the nurders of Nalley
and Farquar. The jury responded affirmatively to the two speci al
sentencing issues submtted pursuant to former Article 37.071 of
t he Texas Code of Crim nal Procedure, Tex. Code Crim P. Ann. art.
37.071(b) (West 1981), and the trial court 1inposed the death
penal ty.

Nobl es’ s conviction and sentence were autonmatically appeal ed
to the Texas Court of Crimnal Appeals, which affirmed both.
Nobles v. State, 843 S.W2d 503 (Tex.Crim App. 1992). In 1993

Nobl es filed a state habeas petition which the trial court and the
Court of Crimnal Appeals denied. The United States Suprene Court
denied Nobles's petition for wit of certiorari on February 21,
1995.

Nobl es noved the United States District Court for appoi ntnent
of counsel and to proceed in forma pauperis on a petition for
federal wit of habeas corpus. The district court granted a stay
of execution and appointed counsel who petitioned for wit of
habeas corpus. The district court denied Nobles's petition for
habeas relief and Nobl es appealed. The district court granted a
certificate of appealability on all of Nobles's clains.

| SSUES RAI SED

Nobl es’ s Certificate of Appeal ability addresses the
applicability of the Antiterrorismand Effective Death Penalty Act,
the prosecution's wuse of an edited confession, and the
ef fecti veness of counsel. W address each of these issues in turn.

DI SCUSSI ON



| .

The Antiterrorismand Effective Death Penalty Act (“AEDPA’) of
1996, Pub. L. No. 104-132, 110 Stat. 1214 (1996), anended, inter
alia, 8 2244 and 88 2253-2255 of chapter 153 of title 28 of the
United States Code, the provisions that govern all habeas
proceedings in federal courts. See 110 Stat. 1217-21. The AEDPA
al so created a new chapter 154, applicable to habeas proceedi ngs
against a state in capital cases. New chapter 154 applies,

however, only if a state “opts in” by establishing certain
mechani snms for the appointnent and conpensation of conpetent
counsel .® See 110 Stat. 1221-26. The AEDPA becane effective on
April 24, 1996.

In Lindh v. Mirphy, 117 S.C. 2059 (1997), the Suprene Court

hel d that 8 107(c) of the AEDPA, which explicitly nade new chapter
154 applicable to cases pending on the effective date of the Act,
created a “negative inplication . . . that the new provisions of
chapter 153 generally apply only to cases filed after the Act
becane effective.” Lindh, 117 S.C. at 2068 (enphasis added).

Li ndh effectively overrul ed our decision in Drinkard v. Johnson, 97

F.3d 751 (5th Cr. 1996), in which we held that the AEDPA s
anendnents to chapter 153 were procedural in nature and therefore

applied to cases pending on the effective date of the Act w thout

W have hel d that the current Texas schene for appointnent of
counsel in capital cases, pursuant to Tex. Code Crim Proc. Ann.
art. 11.071 8§ 2(d), does not qualify Texas for the expedited
procedures of new Chapter 154. See Mata v. Johnson, 99 F. 3d 1261,
1266-67 (5th Gr. 1996), vacated in part on other grounds, 105 F. 3d
209 (5th Gr. 1997); see also Carter v. Johnson, 110 F.3d 1098,
1104 (5th Cr. 1997).




having “retroactive” effect.* Drinkard, 97 F.3d at 764-66. Thus,
under Lindh, if a case was “filed” before April 24, 1996, the pre-
AEDPA habeas st andards apply.

Nobl es filed his habeas petition on June 28, 1996, after the
AEDPA' s ef fective date. Before the effective date, however, Nobles
had noved the district court for appointnent of counsel and to
proceed in forma pauperis.® The district court denied Nobles’s
habeas petition before Lindh was decided and thus relied on
Drinkard and Mata in applying the AEDPA to Nobles’s petition. See
Drinkard, 97 F.3d at 764-66; Miata, 99 F.3d at 1266. Nobl es
contends that because he nmade a “filing” (i.e., his notion for
appoi ntnent of counsel) in his federal habeas action before the
AEDPA's effective date, his case was therefore “pending” under

Li ndh and thus not subject to the AEDPA.® Lindh, however, does not

‘Drinkard and its progeny presumably remain precedent in this
circuit to the extent they interpret the provisions of the AEDPA
and do not conflict wth Lindh’s conclusion that the chapter 153
anendnents do not apply to cases pending on the effective date of
the Act. See Geen v. Johnson, 116 F.3d 1115, 1120 n.2 (5th Gr.
1997) .

The district court granted Nobles’s nption and stayed his
execution on Novenber 8, 1995.

®Nobl es al so argues that 28 U.S.C. § 2251, the authority by
which the district court stayed his execution, denonstrates that
his case was “pendi ng” when the AEDPA becane effective. Section
2251 provides in pertinent part:

A justice or judge of the United States before whom
a habeas corpus proceeding is pending may, before
final ] udgnment or after final j udgnment of
di scharge, or pending appeal, stay any proceeding
agai nst the person detained in any State court or
by or under the authority of any State for any
matter involved in the habeas corpus proceeding.



defi ne when a case i s “pendi ng” for purposes of application vel non
of the AEDPA; in fact, Lindh uses the expressions “cases pending,”
“cases filed,” and “applications pending” interchangeably.’

In McFarland v. Scott, 512 U. S. 849 (1994), the Suprene Court

held that a “post conviction proceeding” under 21 US C 8§
848(q)(4)(B)® commences with a death row defendant’s notion
requesting the appointnent of counsel for his federal habeas
proceedi ng. MFarland, 512 U S. at 856-57. The Court also held

that “once a capital defendant invokes his right to appointed

(enphasi s added). Nobl es contends that the stay of execution under
8§ 2251 “is clearly sufficient judicial intervention in the case to
consider the case ‘pending.’” He also points out that Congress
used the expression “cases pending” in AEDPA 8 107(c) in defining
the tenporal scope of new chapter 154.

‘See, e.q., Lindh, 117 S.C. at 2061 (“The issue in this case
is whether that new section of the statute dealing with petitions
for habeas corpus governs applications in noncapital cases that
wer e al ready pendi ng when the Act was passed.”); 1d. at 2063 (“The
statute reveal s Congress’ intent to apply the anmendnents to chapter
153 only to such cases as were filed after the statute’s enact nent
(except where chapter 154 otherw se nakes select provisions of
chapter 153 applicable to pending cases.”); id. at 2064 (“If, then,
Congress was reasonably concerned to ensure that chapter 154 be
applied to pending cases, it should have been just as concerned
about chapter 153, unless it had the different intent that the
|atter chapter not be applied to the general run of pending
cases.”); 1d. at 2068 (“W hold that the negative inplication of
8 107(c) is that the new provisions of chapter 153 apply only to
cases filed after the Act becane effective.”)(enphasis added).

821 U.S.C. 8§ 848(q)(4)(B) provides:

In any post conviction proceeding under section
2254 or 2255 of title 28, seeking to vacate or set
aside a death sentence, any defendant who is or
becones financially wunable to obtain adequate
representation or investigative, expert, or other
reasonably necessary services shall be entitled to
t he appointnent of one or nore attorneys and the
furnishing of such other services in accordance
w th paragraphs (5), (6), (7), (8), and (9).
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counsel, the federal court also has jurisdiction under [28 U S. C ]
§ 2251 to enter a stay of execution.” MFarland, 512 U S. at 858.
Readi ng the two sections in pari materia, the Court found that the
terms “post conviction proceeding” in 8 848(q)(4)(B) and “habeas
corpus proceeding” in 8 2251 referred to the sane event, i.e.,
habeas proceedi ngs under 28 U. S.C. 88 2254 and 2255. |d.

One could read McFarland to stand for the proposition that
when a capital defendant noves for appoi nt nent of habeas counsel,
his case is “pending” even though no habeas application has been
filed. Justice Thomas, dissenting in MFarland, took such a view
of the majority’s reasoning:

Thus, after today, the “proceeding” to which §

2251 refers will have two different neanings

dependi ng upon whether the stay i s sought by a

capital or non-capital prisoner. In the

former situation, a “habeas corpus proceedi ng”

under 8§ 2251 will be “pendi ng” once a notion

for appoi ntnent for counsel is filed. |In the

latter, no matter how many prelimnary notions

a prisoner mght file, a proceeding wll not

be “pending” until an application for habeas

relief is filed.
McFarland, 512 U. S. at 872 n.3 (Thomas, J., dissenting) (enphasis
added).® Justice O Connor, concurring in part and dissenting in
part, agreed with the dissent that a habeas proceedi ng was not

“pendi ng” under § 2251 upon filing of a notion for appointnent of

The majority appeared to confirm Justice Thomas' view when,
responding to his dissent, it observed that 8§ 848(q)(4)(B) indeed
creates a “divergent practice” for capital defendants, insofar as
t heir habeas proceedi ngs are commenced by a notion for appoi nt nent
of counsel. By contrast, “[Db]ecause noncapital defendants have no
equi valent right to the appointnent of counsel in federal habeas
corpus proceedings, it is not surprising that their habeas corpus
proceedings typically will be initiated by the filing of a habeas
corpus petition.” MFarland, 512 U S. at 857 n. 3.
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counsel. MFarland, 512 U. S. at 862 (O Connor, J., concurring in
part and dissenting in part) (“[T]he text and structure of the
federal habeas statute suggest that the stay provision containedin
§ 2251 is intended to apply only after a petition has been
filed.”).10

Qur recent decisionin WIllians v. Cain, No. 96-31167, 1997 W

612739 (5th Gr. Cct. 3, 1997), construes MFarland and resol ves
the issue. In Wllianms, we found that MFarland did not “answer
the question of what date a habeas petition becones ‘pending for
determning the applicability of substantive statutes.” WIIlians,
1997 W. 612739, at *3. The date of a capital defendant’s notion
for appoi ntnment of counsel is therefore irrelevant to the question
whet her his case is “pending” for purposes of Lindh and the
applicability of the AEDPA. Thus, under WIlians, “the relevant
date for determning the applicability of the AEDPA to habeas
corpus petitions is the date that the actual habeas corpus petition
is filed.” 1d.

Since Nobles did not file his petition for habeas corpus
relief until June 28, 1996 -- sonme two nonths after the AEDPA's

effective date -- WIllians instructs that we apply the AEDPA

Justice O Connor also cited other provisions of the habeas
statute to show that a habeas proceeding is not “pending” until an
application has been filed: e.g., 8 2254(d) (referring to “any
proceeding instituted in a Federal court by an application for a
wit of habeas corpus”); 8 2242 (an “[a]pplication for a wit of
habeas corpus . . . shall allege the facts concerning the
applicant’s commtnent or detention”); 8 1914(a) (“the parties
instituting any . . . proceeding in [district court nust] pay a
filing fee of $120, except that on application for a wit of habeas
corpus the filing fee shall be $5"); Habeas Corpus Rule 2(a)
(“[T] he application shall be in the formof a petition”). 1d.
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standards to Nobles's petition.
.
A
Nobl es clainms the prosecution know ngly used fal se evidence
against himwhen it introduced at trial an edited version of his
taped confession that omtted remarks indicating Nobles did not
remenber certain details of the nurders. Nobles argues that had
the jury considered these remarks, it could have found that,
because of nental inpairnment from drugs and al cohol, he had not
del i berately commtted the nurders.! He further contends that in
cl osi ng argunent the prosecutor conpounded the m srepresentation by
enphasi zing the | ack of evidence that Nobles had been unaware of
his actions. For these reasons, Nobles concludes that he was
deni ed the fundanentally fair and inpartial trial guaranteed hi mby
the Due Process C ause of the Fifth Anmendnent.
To establish a due process violation based on the State’s
knowi ng use of false or m sleading evidence, Nobles nust show (1)
the evidence was false, (2) the evidence was material, and (3) the

prosecution knew that the evidence was false. Gaglio v. United

States, 405 U.S. 150, 153-154 (1972); Boyle v. Johnson, 93 F.3d
180, 186 (5th G r. 1996). Evidence is “false” if, inter alia, it

1At the punishnment phase of the trial, the jury responded
“yes” to Special |Issue Nunber 1, which asked if the jury had found
t hat Nobl es commtted the nurders “deliberately and with the
reasonabl e expectation that the death of [the victins] would
result.” See Texas Code Crim Proc. Ann. art. 37.071(b)(3) (West
1981). Counsel for Nobles argued at the punishnment phase that
Nobl es had been tenporarily insane during the nurders due to the
conbi ned effect of drugs and al cohol.
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is “specific msleading evidence inportant to the prosecution’s

case in chief.” See Donnelly v. DeChristoforo, 416 U S. 637, 647

(1974). Fal se evidence is “material” only “if there is any
reasonable l|ikelihood that [it] could have affected the jury's

verdict.” Westley v. Johnson, 83 F.3d 714, 726 (5th G r. 1996),

cert. denied, 117 S.C. 773 (1997).

The state habeas court denied this claim finding that
“[ Nobl es’ s] allegations do not suggest . . . the presentation of
fal se evidence by the State.” The district court observed that the
state court addressed the “falsity” of the evidence but made no
findings as to its “materiality.” The district court then found
that the edited confession “was, at |east to sone degree,
msleading in an inportant way,” but ruled that Nobles's claim
failed the “materiality” prong of the Gglio test. Specifically,
the district court found that Nobl es’s asserted nenory | oss was not
credible given his detailed descriptions of trivial events before
and after the nurders, and that, in any case, such evidence was
cunul ati ve of other evidence presented to the jury.!* Thus, the
court found no “reasonable |ikelihood the jury would have returned
a different verdict at the guilt or punishnment stages of trial if

it had heard the unedited confession.” Nobles v. Johnson, No. A95-

12For exanple, at the punishnent phase the jury heard the
testinony of Pastor Charles Hyde and Assistant Pastor Frank
McEl henney who had bot h spoken to Nobl es shortly after the nurders.
They testified that Nobles had admtted that he had trouble

recalling whether he had actually killed anyone. Further, the
edited confession, admtted during the guilt/innocence phase of the
trial, “retained nunmerous allusions to the fragnented state of
Nobl es’s nenory.” Nobles, nem op. at 18.
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CA-703 SS, nem op. at 19 (WD. Tex. Dec. 19, 1996).1
1
We need not decide whether the edited confession constituted
“fal se evidence” under G glio, because we agree with the district
court that the confession, even if “false,” was not “material,”
because it could not have reasonably affected the jury’'s
determ nation that Nobles deliberately commtted the nurders.

Whet her fal se evidence is “material” under Gglio is a m xed

question of law and fact. United States v. Bagley, 473 U S. 667,
679 n.8. (1985); Napue v. Illinois, 360 U S. 264, 271-72 (1959).

When reviewi ng a m xed question of |aw and fact under the AEDPA, a
federal court may grant habeas relief only if it determ nes that
the state court decision rested on “an unreasonabl e application
of[] clearly established Federal |aw, as determ ned by the Suprene
Court,” to the facts of the case. 28 U S.C 8§ 2254(d) (1) (West
1997); see Drinkard, 97 F.3d at 767-68. An application of lawto

facts is unreasonable “only when it can be said that reasonable

3Nobl es asserts that the district court applied an incorrect
materiality standard by requiring a showing that the jury would
have reached a different result because of the fal se evidence. See
Westley, 83 F.3d at 726 (requiring a showing of a reasonable
i kelihood that the fal se testinony could have affected the jury’s
verdict). We observe that the district court’s able nenorandum
opinion cited to Westley and recited the proper standard for
materiality. See Nobles, nem op. at 12. Nothing in the district
court’s anal ysis, save the one sentence cited by Nobles, indicates
that it applied a nore stringent standard than Westl ey requires.
Finally, we observe that, even if the district court applied the
wrong standard, we are free to substitute the correct one. Baker
v. Metcalfe, 633 F.2d 1198, 1201 (5th Gr. 1981). As our
di scussion, infra, denonstrates, we would find in any case no
reasonabl e possibility that the all egedly fal se evidence coul d have
had any effect on the jury’ s findings.

11



jurists considering the question would be of one view that the
state court ruling was incorrect.” Drinkard, 97 F.3d at 769.

Bef ore appl yi ng anended 8 2254(d) (1), we nmust first determ ne
whet her Nobles’s G glio claimwas “adjudicated on the nmerits” in
the state court proceedings. See 28 U S.C. 8§ 2254(d)(Wst 1997).
We feel sone reservation about applying the nore stringent AEDPA
standards to this clai mbecause we are not convinced that the state
habeas court sufficiently addressed Nobles’s Gglio claim As the
district court observed, the state habeas court did not address the
“materiality” prong of Gglio but sinply ruled, without evidentiary
hearing, that “applicant’s allegations do not suggest ... the
presentation of false evidence by the state.”

W need not determ ne, however, whether the state habeas court
sufficiently adjudicated Nobles’s G glio claimon the nerits for
pur poses of amended § 2254(d), because we find that the allegedly
m sl eadi ng edited confession was not “material” even applying the

pr e- AEDPA de novo standard of review. See Gochicoa v. Johnson, 118

F.3d 440, 445 (5th Cr. 1997); 28 U.S.C. § 2254(d)(West 1994).
Nobles clainms the ©prosecution selectively wedited his

confession to omt portions which supported his defense of nental

“Cf. Wllians, 1997 W. 612739, at *7 (finding sufficient
adj udi cation on the nerits where state court conducted evidentiary
heari ng and made specific findings onissue); More v. Johnson, 101
F.3d 1069, 1075 (5th Gr. 1996)(state court nmade “full and fair”
adj udi cation on the nerits where it conducted evidentiary heari ng,
heard testinony and entered detailed findings of fact and
conclusions of law in support of judgnent); Drinkard, 97 F.3d at
768 (“no question” that claimwas adjudicated on the nerits where
state court entered findings of fact and conclusions of law as to
i ssue).
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i npai rment. Hi s abridged confessi on, Nobl es contends, presentedto
the jury a “nore incul patory statenent” than his actual, unedited
conf essi on. Nobl es offers as a primary exanple the follow ng
excerpt heard by the jury:

| remenber going out for a walk so |I could
catch ny breath. | did have a knife in ny
hand and | felt the warnth hit ny hand.

The unedited version reads as foll ows:

Ckay, well anyway at the point that | got back
home and | walked out the door | don't
remenber. | renmenber going out for a wal k so
| could catch ny breath. The next thing |
remenber was getting kicked in the face and
hearing a girl scream it had to be a wonman
scream and | did not lunge out and for sone
reason | had a knife in ny hand. | did have a
knife in ny hand because | did not reach out
and stab anybody but | felt sonebody run at ne

after | got kicked or hit or whatever but
sonebody noved into ne and | felt the warnth
hit ny hand.

Nobl es contends this exanple, and others like it, show that the
prosecution cobbled together unrelated bits of his confession to
present a msleading picture of his culpability.?®

Assuming that the edited confession constituted “false

13The prosecution’s asserted reason for introducing an edited
confession is far less malevolent. At the tinme of Nobles's trial,
the prosecution was unclear about the viability of the Texas
“voucher rule,” a rule of evidence providing that any excul patory
material introduced by the State and not directly or indirectly
di sproved by it is binding upon it. See, e.q., Palafox v. State,
608 S.w2d 177, 181 (Tex. Crim App. 1979). At the tinme of
Nobl es’s trial, the Texas Court of Crimnal Appeals had clearly
indicated, albeit in dicta, that the common |aw voucher rule had
been abrogated by Texas Rul e of Evidence 607 (permtting a party to
i npeach its own witness). See lbanez v. State, 749 S. W2d 804, 807
n.3 (Tex. Cim App. 1986). Russeau v. State, 785 S.W2d 387, 390
(Tex. Crim App. 1990) subsequently held that Rule 607 abolished
t he voucher rule.
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evidence,” we nust ask if there is any reasonabl e |ikelihood that
the false evidence could have affected the jury’'s determ nation

that Nobles deliberately conmtted the nurders. See Westley, 83

F.3d at 726. W find none.

We first observe that the edited confession is replete with
references both to Nobles’s failure to renenber significant
portions of the nurders and also to his generally fragnented state
of mnd.' Additionally, other witnesses testified that Nobles told
t hem he had taken drugs and coul d not renenber what happened on the
night of the nurders.?'’ There was also evidence that Nobles
i ngested the drugs and al cohol sone seven to ten hours before the
murders; that Nobles drove around with O Brien after taking the
drugs and spoke rationally to her about a business venture; and,

t hat Nobl es wore gl oves during the nurders and afterwards di sposed

®For exanple, the edited version contains Nobles's follow ng
response, when asked whether one of his female victins said
anything to himduring the attack:

No. And then she kept -- she just screaned, and
screaned, and screaned, and screaned. And then the
next thing | renenber sonebody el se was scream ng
so | ran into another room And it was another
girl who started hitting ne. And | renenber this
girl had dark hair because sonebody had kept the
lights on. And she was hitting on ne. I was
lunging at her with the knife.

When asked whether he renenbered stabbing hinself, Nobles
responded:

| think so. And the next thing | renenber is
runni ng out the door. | don’t renenber getting
hore.

YMarlly O Brien, Pastor Charles Hyde and Assistant Pastor
Frank McEl henney testified to that effect. See supra note 12.
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of the evidence of his crine. G ven the evidence of nental
inpairment in the edited confession and the other evidence of the
del i berateness of Nobles’'s acts, we find no reasonable |ikelihood
that the all egedly m sl eadi ng edited confession coul d have af fect ed
the jury’s determnation.?!®

2.

We offer, as did the district court, an alternative basis for
rejecting Nobles’s due process claim During trial, Nobles’s
counsel objected to the manner in which the State introduced the
edi ted confession.?® During the ensuing bench conference, the trial
j udge gave defense counsel the opportunity to conpare the edited
and unedited versions, and also specifically instructed counse
that he had “an absolute right pursuant to [ Texas Rule of Crim nal
Evi dence] 106 to conplete the record” if he so desired. Nobles’s

counsel chose not to do so.

8Nobl es’ s contention that the prosecutor capitalized on the
om ssi ons by enphasi zi ng there was no evi dence of nental inpairnent
has no nerit. W find, as did the district court, that the
prosecutor mnade legitimate coments on the evidence. The
prosecutor argued (1) that the amount of tinme between Nobles’s
i ngestion of the drugs and the nurders cast doubt on his tenporary
insanity argunent; and, (2) that the fact that Nobles wore gl oves
and covered up the evidence of his crinme showed that he knew what
he was doing was wong. Viewwng his remarks in their proper
context, the prosecutor was nerely argui ng that the evi dence showed
Nobl es knew what he was doing was wong, i.e., that he was not
tenporarily insane due to intoxication. In his brief, Nobles
ironically takes the prosecutor’s conments out of context in trying
to show he was comenting directly on the omtted portions of
Nobl es’ s conf essi on.

®Nobl es’ s counsel objected to the State’s “vouchi ng” for those
portions of the confession it sought to admt, asserting the
voucher rul e had been abrogated by Texas Rule of Crim nal Evidence
607. See discussion supra note 15.
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We find that Nobles’s counsel waived any error regarding the
edited confession, since he had the wunedited version in his
possessi on and chose not to enter it into evidence. Nobles cannot
now claimthat the introduction of the edited version violated his
right to due process when his trial attorneys possessed, and chose
not to use, the very evidence that would have corrected the

asserted m srepresentation. See United States v. Sutherland, 656

F.2d 1181, 1203-04 (5th Cr. 1981)(denying claimof prosecutoria
m sconduct  because, inter alia, def ense counsel possessed
i npeachi ng grand jury testinony of Governnment witness but failedto
use it, and also denying new trial for Brady violation because
excul patory evidence was nade avail able to defense).

B

Nobl es al so clains that trial counsel’s failure to present his

unedi ted confession to the jury denied hi mthe effective assi stance
of counsel guaranteed by the Sixth and Fourteenth Amendnents. He
argues that counsel’s deficient performance resulted, at the guilt
phase of trial, in denial of an instruction on the | esser-included
of fense of voluntary mansl aughter. He also contends that had the
jury been able to consider his unedited confession during the
puni shment phase, it reasonably could have found Nobles had not
acted deliberately. Nobles also argues there was no concei vabl e
tactical reason at either phase for counsel’s failure to i ntroduce
t he unedi ted confession.

1

To prevail on this claim Nobles nmust show (1) that counsel’s
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performance was deficient, and (2) that the deficient performance

prejudiced his defense. Strickland v. WAshington, 466 U S. 668,

687 (1984); Washington v. Johnson, 90 F.3d 945, 953 (5th CGr.

1996) . Performance is deficient when counsel’s representation

falls bel ow an objective standard of reasonabl eness. Strickl and,

466 U. S. at 688; Washington, 90 F.3d at 953. Deficient performance

is prejudicial when there is a reasonabl e probability that, but for
counsel’s errors, the result of the proceeding would have been
different; a reasonable probability is one sufficient to underm ne

confidence in the outcone. Strickland, 466 U. S. at  694;

Washi ngton, 90 F.3d at 953.

Both prongs of the Strickland test involve m xed questions of

| aw and fact. Strickland, 466 U.S. at 698. Under the AEDPA, a

federal court will thus not grant a wit of habeas corpus unl ess
the state court’s conclusions involved an “unreasonable
application” of clearly established federal |aw as determ ned by

the Suprene Court. See Carter v. Johnson, 110 F.3d 1098, 1110

Moore, 101 F.3d at 1075-76; 28 U . S.C § 2254(d)(1). An application
of federal law is “unreasonable” if it is “so clearly incorrect
that it would not be debatable anobng reasonable jurists.”
Drinkard, 97 F.3d at 769.
2.

The state habeas court concluded that, because the portions
omtted fromNobl es’ s proffered confessi on woul d not have supported
a voluntary mansl aughter charge under Texas |aw, Nobles had not

denonstrated prejudice fromcounsel’s alleged error. W cannot say
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that the state court’s conclusion involved an unreasonable

application of the Strickland v. WAshi ngton test.

Nobl es’s claimthat the portions omtted fromthe confession
woul d have supported a voluntary mansl aughter charge is devoid of
merit. At the tinme of the nurders, one was quilty of voluntary
mansl| aughter in Texas if one commtted what would otherw se be
murder “under imredi ate influence of sudden passion arising from
adequat e cause.” Tex. Penal Code Ann. § 19.04 (West 1974).2°
Vol untary mansl aughter is a lesser-included offense of capital
mur der ; a defendant is entitled, upon request, to the |esser-
i ncluded charge if “it is included within the proof necessary to
establish the offense charged” and if “there [is] sone evidence in
the record that if the defendant is guilty, he is guilty of only
the | esser offense.” See Aguilar v. State, 682 S W2d 556, 558

(Tex. Crim App. 1985).

The omtted portions of Nobles’s confession sinply fail to
denonstrate either the “sudden passion” or “adequate cause”
necessary to support a voluntary mansl aughter charge. The portions
in which Nobles states that one of the victins “kicked himin the
face” or “kept hitting hinf show, at nost, the victins’ attenpts to
ward off Nobles’s vicious attack. Texas courts have repeatedly

hel d that when a defendant initiates a crimnal episode, avictims

20 Sudden passion” refers to “passion directly caused by the
i ndividual killed or another acting with the person killed which
passion arises at the tine of the offense and is not solely the
result of former provocation.” 1d. “Adequate cause” neans “cause
t hat woul d commonl y produce a degree of anger, rage, resentnent, or
terror in a person of ordinary tenper, sufficient to render the
m nd i ncapable of cool reflection.” |[d.
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attenpts to defend hinself will not constitute “adequate cause”
from which sudden passion will arise for purposes of voluntary

mansl| aughter. See, e.qd., Adanandus v. State, 866 S.W2d 210, 231

(Tex. Crim App. 1993), cert. denied, 510 U. S. 1215 (1994); Vuong V.

State, 830 S.W2d 929, 939 (Tex.Crim App.), cert. denied, 506 U. S.

997 (1992).2t W further note that parts of Nobles's confession
presented to the jury contained simlar references to the victins’
stri king Nobl es.

Because the omtted portions of Nobles's confession could not
have concei vably supported a voluntary mansl aughter charge under
Texas | aw, Nobl es can denonstrate no prejudice at the guilt phase
resulting fromcounsel’s allegedly deficient perfornmance.

3.

Nobles also clains that counsel’s deficient performance
prejudi ced him at the punishnent phase, in that the jury could
reasonably have found fromthe omtted portions of the confession
that Nobles did not deliberately kill his victins. The state
habeas court found that, even assumng counsel’s deficient

performance, Nobles failed to denpnstrate prejudice.? Gven the

21\ agree with the district court that, insofar as Nobl es asks
us toreviewthe state court’s application of state |l aw, his clains
are outside the scope of federal habeas review. See Penberton v.
Collins, 991 F.2d 1218, 1223 (5th Cr. 1993). We thus address
whet her the omtted evidence would have supported a voluntary
mansl aught er charge under Texas lawonly in the context of Nobles’'s
Si xth Amendnent ineffective assistance of counsel claim(i.e., to
denonstrate that Nobles suffered no prejudice fromhis counsel’s
all eged error).

22The state habeas court took a wholly unsynpathetic view of
Nobl es’ s argunents regarding his unedited confession:
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cunmul ative nature of the omtted evidence, the essentia
unbel i eveability of Nobles’s asserted nenory loss, and the
ot herwi se overwhel m ng evi dence of deliberateness, we do not find
the state court’s determ nation to be an unreasonabl e application

of Strickl and.

C.

Nobl es al so cl ai s that he was deni ed the effective assi stance
of counsel Dbecause his attorneys failed to present at the
puni shnment phase a sufficient anobunt of the mtigating evidence in
their possession regarding Nobles’s traumatic childhood and his
hi story of drug abuse and nental illness. Nobles argues that this
unprofferred evidence could have led the jury to conclude that
Nobles did not commt his crinmes deliberately. See discussion
supra Part Il1.A Respondent argues that Nobles did not raise this
i neffective assi stance of counsel claimin the state courts and has
thus failed to exhaust available state renedies. Furt hernore
since the Texas court to which Nobles would present this claim
would now find it barred under the Texas abuse-of-wit doctrine,
Respondent cont ends Nobl es has procedural |y defaul ted for purposes

of federal habeas revi ew.

The gist of the applicant’s omtted statenents [is] to
the effect that he for sonme reason unknown to hinself
found hinself in another’s house in the dark of night
where wonen began to scream and cast their bodi es upon
his knife which he held in his hand al so for sone reason
unknown to him

The state court thus found neither deficient performance in
counsel’s failure to introduce the wunedited confession nor
prejudice resulting therefrom
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1
A state prisoner normally nust exhaust all available state
remedi es before he can apply for federal habeas relief. See Ex

parte Royall, 117 U S. 241, 251 (1886).2® To have exhausted his

state renedi es, a habeas petitioner nust have fairly presented the

substance of his claimto the state courts. Picard v. Connor, 404

Uus 270, 275-76 (1971). The exhaustion requirenent is not

satisfied if the prisoner presents new |l egal theories or factual

clains in his federal habeas petition. Anderson v. Harless, 459

US 4, 6-7 (1982); Vela v. Estelle, 708 F.2d 954, 958 (5th Grr.

1983).

A distinct but related limt on the scope of federal habeas
review is the doctrine of procedural default. If a state court
clearly and expressly bases its dism ssal of a prisoner’s claimon
a state procedural rule, and that procedural rule provides an
i ndependent and adequate ground for the dism ssal, the prisoner has

procedurally defaulted his federal habeas claim Col eman v.

Thonpson, 501 U. S. 722, 731-32 (1991); see Harris v. Reed, 489 U S

255, 262-63 (1989); Wainwight v. Sykes, 433 U S. 72, 81 (1977).

A procedural default also occurs when a prisoner fails to exhaust
avail able state renedies and “the court to which the petitioner
would be required to present his clains in order to neet the

exhaustion requirenment would now find the clains procedurally

2BSee 28 U.S.C. 88 2254(b) and (c)(West 1994); see also 28
U.S.C. § 2254(b)(West 1997).
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barred.” Coleman, 501 U S. at 735 n.1
2.

Nobl es admts that in his state habeas proceeding he did not
claim ineffective assistance of counsel based on failure to
introduce mtigating evidence. | nstead, Nobles asserted the
rel ated Si xth Amendnent cl ai mthat he had been deni ed the effective
assi stance of a conpetent court-appoi nted psychiatrist. See Ake v.
&l ahoma, 470 U.S. 68, 83 (1985). On appeal, Nobles urges us to
entertain his re-postured ineffective assistance of counsel claim
because the “gist” of it, and the factual issues, are the sane as
those involved in his ineffective psychiatric assistance claim
The district court rejected this argunent, finding that the clains
inplicate “two whol ly different inquiries” and that Nobl es thus did
not fairly present his ineffective assistance of counsel claimto
the state courts. W agree with the district court.

To neet the exhaustion requirenment, “[i]Jt is not enough that
all the facts necessary to support the federal claimwere before
the state courts.” Anderson, 459 U S. at 6. Rather, the federa
habeas petitioner nust have provided the state courts with a “‘fair
opportunity’ to apply controlling legal principles to the facts

bearing upon his constitutional claim” 1d., quoting Picard, 404

U S at 276-77. Nobles’s argunent to the state habeas court that
he was not provided with conpetent psychiatric assistance did not
give that court a “fair opportunity” to consider the factually
related but legally distinct ineffective assistance of counse

cl ai m he now presses upon us.
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In his state habeas petition, Nobles based his due process

claimon the “lack of a reliable nental health evaluation by his

st at e- appoi nted experts in conpetently investigating petitioner’s

background to di scover a nother-lode of information indicative of
life-long nental disorders.” Nobl es primarily? relied on the

Suprene Court’s decision in Ake v. Gklahoma, 470 U S. 68 (1985),

whi ch recogni zed an indigent defendant’s due process right to a
conpetent psychol ogi cal evaluation when his sanity would be a
significant factor at trial. Ake, 470 U.S. at 83. Nobles asserted
t hat, because of the failure of his court-appointed psychiatrist to
conduct a conpetent investigationinto his traumatic past, the jury
did not hear evidence that, during the nurders, Nobles was in the
grip of a dissociative episode and was thus not acting
del i berately. The state habeas court rejected Nobles's claim
finding that he had provided no “rational basis for finding that
the psychiatrist ... was inconpetent or perforned inconpetently.”

In his federal habeas petition, Nobles shifted focus fromthe

24Nobl es did allude twice in his state habeas petition to the
connection between conpetent psychiatric assistance and the
effective assi stance of counsel. He cited Blake v. Kenp, 758 F.2d
523 (11th G r. 1985), which recogni zed that a defendant’s right to
the effective assistance of counsel was inpaired by the State's
wi t hhol di ng of probative evidence fromthe psychiatrist ordered to
eval uate the defendant’s sanity. Blake, 758 F.2d at 532. He al so
cited United States v. Edwards, 488 F.2d 1154 (5th Gr. 1974),
whi ch enphasi zed the “particularly critical interrelation between
expert psychiatric assistance and mninmally effective assi stance of
counsel .” Edwards, 488 F.2d at 1163. Nobles relied on Bl ake and
Edwar ds, however, only to denonstrate that “a conpetent nenta
health expert is essential to an effective defense,” and not to
malign his trial counsel’s performance. Those references, then,
were insufficient to fairly present to the state court the
substance of the ineffective assistance claim urged in Nobles’s
federal petition. See Picard, 404 U S at 275.
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al | eged i nconpet ence of his court-appoi nted psychiatrist to that of
his trial counsel.? He clained that counsel failed to present nost
of the available mtigating evidence regardi ng Nobles’s chil dhood
and history of nmental illness.?® Gven that one of the primary
issues the jury had to resolve during the punishnment phase was
del i ber at eness, Nobl es asserts there was no concei vabl e reason for
counsel’s failure to introduce all available evidence of his
t roubl ed psyche.

Nowhere in his state habeas petition did Nobles claimthat his
trial counsel provided ineffective assistance regarding the
i ntroduction of mtigating evidence. He focused exclusively on the
all egedly inconpetent investigation performed by his court-
appoi nted psychiatrist. Only in his federal habeas petition did
Nobles call into question his attorneys’ performance on this
gr ound.

In addressing a due process claim based on ineffective

2l n his federal petition, Nobles abandons all reference to his

psychiatrist’s allegedly inconpetent evaluation. Nobl es nerely
mentions in passing that the defense “was assi sted by state-funded
psychiatrist, Dr. GCeorge Pazdral.” Indeed, despite Nobles’'s

assertions in state court that, due to Dr. Pazdral’'s deficient
eval uation, counsel was deprived of “an explanation for the crine
whi ch woul d have conpletely negated the state’s proof of intent,”
Nobl es nowclains, in federal court, that “[n]jearly all of the now
known evidence of M. Nobles's nightmarish upbringing and
psychol ogi cal disorders was available to trial counsel.”

26Nobl es asserts, for exanple, that counsel failed to introduce
evidence: that, as a child, Nobles was frequently beaten by his
mot her and step-father; that Nobles was, at various tines,
di agnosed with schi zophreni a, neurol ogical inpairnment and inpul se
di sorder; and, that Nobles had experienced episodes of explosive
rage and auditory hallucinations in which he heard the voice of a
young man instructing himto hurt people.
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psychi atric assi stance, a court mnust inquire whether the defendant
was provi ded access to a “conpetent psychiatrist” and whet her that
psychi atri st conpetently exam ned the defendant and “assist[ed] in
eval uation, preparation and presentation of the defense.” Ake, 470
U S at 83. By contrast, a court assessi ng whet her a def endant was
provided with the effective assi stance of counsel nust focus on the
reasonabl eness of counsel’s decisions and in particul ar whether
allegedly deficient performance falls within the w de range of

reasonabl e professional assistance. See Strickland, 466 U S. at

688-91. The court’s focus does not change even when the
i neffective assi stance of counsel claimis predicated on counsel’s
failure to introduce mtigating psychol ogi cal evidence. See Bl ack

v. Collins, 962 F.2d 394, 403 (5th Gr. 1992)(finding reasonable

counsel s decision not to present evidence that defendant suffered
fromPost-Traumatic Stress Syndrone in |ight of defense strategy at

puni shment phase). ?’

2"Nobl es relies on the Eighth Grcuit’s decision in Guinan v.
Arnontrout, 909 F.2d 1224 (8th Cr. 1990) for the proposition that
presentation of a claimin state court “simlar enough” to the
federal claimw |l save the federal claimfrom being procedurally
barred. GQuinan is distinguishable on its facts, however. I n
GQui nan, petitioner asserted at the state |l evel a due process claim
based on denial of a nental examto determ ne his conpetency. He
subsequently asserted in his federal petition tw due process
cl ai ns, based on the denial of a psychiatric exam nation and on the
deni al of possible mtigating evidence. The court found the |atter
two clains “obviously closely related” to the first claimand thus
held that “the due process claim as a whole was adequately
presented to the state courts.” GQuinan, 909 F.2d at 1227.
Significantly, the court observed that, regardl ess of which aspect
of his due process clai mwas consi dered, the court woul d engage in
the sane |l egal analysis -- i.e., the analysis prescribed by Ake v.
&l ahoma. [d. In Nobles's case, by contrast, his distinct clains
inplicate two different |egal analyses.

We find nore apposite the case of Lanberti v. Wainwight, 513
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In sum Nobles “advance[d] in federal court an argunent based
on a legal theory distinct fromthat relied upon in state court,”
and therefore failed to satisfy the exhaustion requirenent. Vela,

708 F.2d at 958 n.5, citing Anderson, 459 U. S. at 7.

3.

As noted above, the district court also found Nobles’s claim
barred by the doctrine of procedural default. The court reasoned
t hat because Tex. Code Crim Proc. Ann. art. 11.071 8§ 5(a)?® would
prohi bit Nobles from filing a successive habeas petition at the

state level, Nobles had procedurally defaulted his ineffective

F.2d 277 (5th Cr. 1975). There, the petitioner asserted in his
state habeas petition that his untinely appeal to the state
appellate court was due to the trial court’s unauthorized and
all egedly m sl eading extension of tinme in which to file a notion

for newtrial. In federal court, petitioner asserted for the first
tinme that his late appeal was the product of his attorneys’
deficient perfornmnce. W found that petitioner’s ineffective

assi stance clai mwas not the “substantial equivalent” of his first
claim based on the actions of the trial judge, even though the
basic facts underlying both clains were simlar. Lanberti, 513
F.2d at 281-83. Thus, petitioner failed to neet the exhaustion
requi renent. 1d.

2ZArticle 11.071 8 5(a) provides in pertinent part:

I f an original application for a wit of habeas corpus is
untinely or if a subsequent application is filed after
filing an original application, a court may not consi der
the nerits of or grant relief on the subsequent or
untinely original application unless the application
contains sufficient specific acts establishing that:

* * %

(3) by clear and convincing evidence, but for a
violation of the United States Constitution no
rational juror would have answered in the state’s
favor one or nore of the special issues that were
submtted to the jury in the applicant’s trial
under Article 37.071 or 37.0711
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assi stance of counsel claim See Col eman, 501 U. S. at 735 n. 1.

Were Nobles to file a successive habeas petition in the Texas
state courts, his application would be governed by § 5(a) of

article 11.071. See Ex parte Davis, 947 S.W2d 216, 222

(Tex.Crim App. 1996) (McCorm ck, J., concurring).?® That section
would prohibit a Texas court from considering the successive
petition on the nerits, unless it nmet certain exceptions. 1d. The
only exception arguably applicable here would all ow consi deration
of the successive petition if it contained

sufficient specific facts establishing that

by cl ear and convinci ng evi dence, but for

a violation of the United States Constitution

no rational juror would have answered in the

state’s favor one or nore of the special

i ssues that were submtted to the jury in the

applicant’s trial wunder Article 37.071 or

37.011.3°
Tex. Code &rim P. Ann. art. 11.071 8 5(a)(3)(West 1997).

After considering Nobles’'s Sixth Amendnent claim based on
counsel"s failure to sufficiently introduce mtigating evidence, we
fail to discern evidence of any constitutional violation
what soever, nuch |l ess a constitutional violation that inpacted the
jury’s findings at the punishnment phase. The so-called

“mtigating” psychol ogical evidence Nobles refers to was at best

2¢1f an applicant has previously filed a habeas corpus
application ... an applicant nust establish one of the exceptions
contained in Article 11.071, Section 5(a), to permt this Court to
consider the nmerits of a successive habeas corpus petition....”
| d.

%%Articles 37.071 and 37.0711 govern sentenci ng proceedings in
death penalty cases. See Tex. Code. Cim P. arts. 37.071 and
37.0711 (West 1997).

27



doubl e- edged: not to present evidence of Nobles’s volatile nental
state, especially given counsel’s decision to enphasize Nobles’s
non-vi ol ent history,3 was clearly reasonable trial strategy. See
Black, 962 F.2d at 403 (finding that, where counsel chose to
enphasi ze defendant’s non-vi ol ent history, decision not to present
all evidence tending to negate “deliberateness” elenent not

unreasonabl e); see also Geen, 116 F.3d at 1123. Even assum ng

counsel s deficient performance, Nobles could not in any case
denonstrate prejudice, given that the evidence of his chil dhood
trauma and history of nental illness was cunulative of other
evi dence actually presented during the punishnment phase. W thus
find that a Texas court, presented with a successive state habeas
petition on this claim would find it barred under article 11.071
§ 5(a).

Gven that article 11.071 is “a new statute, largely
uninterpreted by state cases,” we provide an alternate basis for

appl ying the doctrine of procedural default. See Enery v. Johnson,

No. 96-20826, 1997 W 564153, at *3 (5th Cr. Sept 10, 1997);
Mangaroo v. Nelson, 864 F.2d 1202, 1204 n.2 (5th Gr. 1989). The

Texas abuse-of -wit doctrine® prohibits a second habeas petition,

31As the district court pointed out, at the punishnent phase
Nobl es’ s counsel chose to focus on the second speci al issue, which
asked the jury whether it found beyond a reasonable doubt “a
probability that the defendant would conmmt crimnal acts of
violence that would constitute a continuing threat to society.”
See Texas Code Crim P. Ann. art. 37.071(b)(2)(West 1981).

32\\6 note that in his concurring opinion in Davis, Judge
McCorm ck, joined by Judges Wite, Myers, and Keller, expressed
the opinion that “[t]he successive wit provisions of Article
11.071, Section 5(a), for the nost part are nerely a |legislative
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absent a showi ng of cause, if the applicant urges grounds therein
that could have been, but were not, raised in his first habeas

petition. See Ex parte Barber, 879 S w2d 889, 891 n.1

(Tex. Crim App. 1994) (en banc)(plurality opinion). That doctrine
represents an adequate state procedural bar for purposes of federal

habeas revi ew. See Enery, 1997 W 564153, at *3; Fearance V.

Scott, 56 F.3d 633, 642 (5th Cr. 1995). G ven that Nobl es has
cited no cause for his failure to raise his Sixth Arendnent claim
in his initial state habeas petition, the Texas abuse-of-wit
doctrine would constitute an independent and adequate bar to a
successi ve habeas petition.*

Thus, whether we consider article 11.071 or the abuse-of -wit

codification of the judicially created “abuse of the wit”
doctrine.” Ex parte Davis, 947 S.W2d at 226 (MCormck, J.,
concurring). In view of the dearth of judicial interpretation of
Article 11.071 8 5(a), however, we cannot definitively say, and
therefore do not venture to guess, whether that section was

intended to codify the preexisting abuse-of-wit doctrine. e
provide an alternate basis for finding procedural default, then,
assum ng that the abuse-of-wit doctrine is still viable in Iight

of Article 11.071 § 5(a).

3%We recognize that a habeas petitioner can overcone a
procedural default by showng cause for and actual prejudice
resulting from the default. See Wainwright, 433 U S. at 86-91.
Nobl es has not, however, advanced any cause for his failure to
raise in his initial state habeas petition his Sixth Amendnent
cl ai mbased on counsel’s failure to introduce mtigating evidence.
We also note that in Mata, we identified a new “cause and actual
i nnocence” standard inposed by anended 8§ 2254(e)(2), applicable
when a habeas petitioner “has failed to devel op the factual basis
for aclaimin State court proceedings.” See Mata, 99 F. 3d at 1271
& n.36. W observe in passing that Nobles could not neet the §
2254(e)(2) standard because, inter alia, it requires a show ng by
cl ear and convincing evidence that “but for constitutional error,
no
reasonabl e factfinder woul d have found the applicant guilty of the
underlying offense.” See 28 U S.C. § 2254(e)(2)(B)
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doctrine, Nobles has procedurally defaulted his unexhausted Sixth
Amendnent cl ai m
4.
The AEDPA anended 28 U.S. C. 8§ 2254(b) to allow a federal court
to deny an application on the nerits, “notwithstanding the failure

of the applicant to exhaust the renedi es available in the courts of

the State.” 28 U.S.C. 8§ 2254(b)(2)(West 1997). W note that
amended 8§ 2254(b)(2) is permssive (“[a]ln application ... may be
denied ..."). The district court, after finding Nobles's claim

procedurally defaulted, found in the alternative that his claim
woul d not have succeeded on the nerits. W review the district
court’s resolution of this m xed question of |aw and fact de novo.
See Green, 116 F.3d at 1122.

W agree with the district court that Nobles’ s allegations
fail to denonstrate his counsel’s deficient perfornmance, and that,
in any case, Nobles could not show prejudice resulting therefrom
As the district court observed, “mtigation is in the eye of the
behol der.” While the unprofferred evidence of Nobles’s chil dhood
abuse and enotional problens may have helped Nobles on the
del i ber at eness i ssue, the sane evi dence coul d have strengt hened t he
prosecution’s argunent that Nobles posed a continuing threat to
society. Thus, counsel’s decision not to offer such evidence did
not constitute deficient per f or mance. Furt her nor e, t he
unprofferred evidence was cunulative and thus could not have
af fected the outcone of the punishnent phase.

CONCLUSI ON
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For the foregoing reasons, we AFFIRM the district court’s

deni al of Nobles's petition for wit of habeas corpus.
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