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Bef ore H G3 NBOTHAM BENAVIDES, and DENNI'S, G rcuit Judges.
DENNI'S, G rcuit Judge:

This direct crimnal appeal arises from the conviction
followng jury trial of Appellants Ruben Gal | ardo, Davi d Her nandez,
and Luis Quintero for conspiracy to distribute and possess wth
intent to distribute marijuana in violation of 21 U S.C. 88 846,
841(a)(1l). For the reasons assigned, we affirmthe convictions and

sentences of the Appellants.

.  FACTS

The governnent’s evidence in this case denonstrated the



existence of a drug organization funneling marijuana from
California and Texas to several Mdwestern cities. The conplicated
facts of this appeal involve nunmerous drug distributors and
couriers. The governnent indicted ten co-conspirators as being
part of a single drug conspiracy. Appel  ants Ruben Horacio
Gal | ardo- Trapero (Gal |l ardo), Davi d Chri st opher Her nandez
(Hernandez), and Luis Quintero de Avila (Quintero) were tried
toget her and convicted for various roles in the drug conspiracy.
Since detailed facts wll be recounted in subsequent sections
dealing with Appellants’ specific clains, we wll only sketch a
general overview of the drug conspiracy here.

The governnent’s case relied upon the testinony of the drug
couriers involved inthis conspiracy: John Langhout (Langhout) and
Fred and Lucy MIller (the MIlers). Langhout and the MIllers were
apparently selected because they do not fit any standard drug
courier profiles: Langhout was in his md-50s when he nade these
drug runs while Fred MIller was in his early 70s and Lucy M|l er
was in her md-50s. Langhout and the MIlers each nade nunerous
trips delivering marijuana from southern California and Texas to
M dwestern cities. They were originally drawn into this operation
by an i ndi vi dual naned Octavio Rivera (R vera). John Langhout nade
his first drug run for Rivera on March 23, 1994, and took a car
| oaded with marijuana fromChula Vista, California, to Chicago and
then Detroit. The MIllers also nmade their first trip for Rivera
(whom they knew by the nanme Mario) in late March 1994 from Chul a

Vista--which is south of San Di ego--to Chicago and Detroit as well.



For driving the | oads of marijuana across the county, the couriers
were usual ly paid $10, 000.

Langhout and the M Il ers each nade nunerous deliveries. The
first runs for both Langhout and the MIlers originated in southern
California. Later, Langhout and the MIlers both made deliveries
t hat began in Texas. On sone occasions, Octavio Rivera woul d neet
themin the drop-off city. On many other occasions, Langhout and
the MIlers delivered the marijuana to specified individuals in
each of these cities. On all of the drug runs, the couriers
comuni cated with R vera and his associ ates by cel |l ul ar phones and
beepers. The MIlers and Langhout would be instructed where to
deliver the marijuana en route as they neared their M dwest
desti nati ons.

The MIlers made ten drug runs in all, usually about once a
month. They testified that they had delivered marijuana to David
Hernandez in Detroit and had nmade other deliveries to Chicago
| ndi anapol i s, and Pi keton, Chio. The MIlers testified that on one
trip to Chicago they contacted Cctavio Rivera, apparently after
| osing their way, and that Rivera, Hernandez, and Quintero cane to
meet themin a pickup truck and led themto the place of delivery.
In addition, Lucy MIller testified that after Octavio Rivera told
t hem by phone that soneone would cone to their El Paso hotel with
instructions as to a shipnment, Gallardo was the person who cane to
their room In May 1995, after the MIllers were stopped for
speeding in M ssouri, the police discovered a marijuana shipnment in

their vehicle. Upon arrest, they agreed to cooperate wth



authorities in making a police-nonitored delivery in Chio. They
pl eaded guilty in federal court in Chio and received a prison
sentence of a year and one day.

John Langhout nmade approxinmately thirteen drug deliveries
bet ween March 1994 and February 1996. He testified that he made
several drug deliveries to David Hernandez in Detroit and to other
contacts in Indianapolis, Chicago, and Mchigan Cty, |Indiana.
Langhout testified that on one trip he and Octavio Rivera travel ed
to Indianapolis and picked up nmarijuana from a previous delivery
that was being returned because of poor quality by the contact
there, Sergio Zanora (Zanora), and that he (Langhout) and Rivera
took this load to Chicago and delivered it to Felipe Gonez
(Gonez) .1 Langhout’s early trips originated in southern
California, but he | ater picked up shipnents in El Paso and Lar edo,
Texas. In late January 1995, Langhout went to El Paso at the
request of Cctavio Rivera, where he net Rivera, Felipe Gonez, and
Ricardo Avila (Avila) in picking up a drug shipnent. Langhout
testified that he subsequently nade other shipnments of drugs for
Rivera that Avila orchestrated.

Langhout testified that at sonme point Ricardo Avila “stole”
himfor a run out of El Paso. Langhout said that Avila, and not
Ri vera, was his boss for that shipnment which he took to Chicago.
Al t hough Langhout testified that he considered this to be a

separate operation, he also clained that Octavio R vera and Ri cardo

!Gonez and Zanora were indicted in this conspiracy but both
pl eaded guilty before trial and testified for the governnent in the
present case.



Avila were “associates” and that as a driver he was kept in the
dark about specific information regarding their relationshipwthin
the illicit drug activities. Langhout was arrested on a drug run
in Del R o, Texas, on Qctober 4, 1995, along with Ricardo Avil a.
Langhout agreed to cooperate with the governnent and, pursuant
thereto, acceded to Gonez’s request to undertake a shipnent from
south Texas. The prelimnary activity involving this shipnent in
McAl 'l en, Texas, led to the arrests of Gonez, Gallardo, and
Qui ntero.

Langhout testified that he net Gonez and Quintero in MAIIlen
about the drug run. Langhout testified that he was bei ng “stol en”
again--this tinme, by Gonez and Quintero from Avil a. Gonez al so
testified that he was acting under the orders of Roberto and Javi er
Lopez. After the marijuana shipnment failed to arrive in MAlIlen
wthin a few days, Langhout returned to El Paso. When the
marijuana |load eventually arrived, Langhout alerted the Drug
Enf orcement Adm nistration (DEA) agents and returned to McAllen in
a Lincoln Towncar, ostensibly to pick up the cargo. On February
15, 1996, Langhout gave Gonez possession of the Lincoln Towncar for
the purpose of loading it with marijuana. Under DEA surveill ance,
Gonez followed Quintero to a location near the house where the
marij uana was | ocat ed. Quintero parked the Toyota Canry he was
driving, got into the Lincoln Towncar, and went with Gonez to
Gal l ardo’ s house at 2100 North Eighth Street. Gonez backed t he car
into the garage. After approximately twenty m nutes, Gonez drove

away in the Lincoln Towncar and Quintero and Gall ardo departed in



the Toyota Camry. Gonez was arrested when he reached Langhout’s
hotel; the Lincoln Towncar’s trunk contained 454 pounds of
marijuana. Quintero and Gallardo were arrested shortly afterwards.
No drugs were found in the Canry, but Quintero possessed a drug
| edger and Gal | ardo had several small pieces of paper bearing nanes
and phone nunbers. @Gl lardo was i nfornmed of his Mranda rights but
he talked with the DEA Agents and consented to a search of his
house. There, the agents found 43 bundl es of marijuana wei ghing
638 pounds.

On April 10, 1996, Appellant Hernandez was arrested in
Detroit. In the spring of 1996, an arrest warrant for Hernandez
had been i ssued in the Western District of Texas in connection wth
this conspiracy. Previously, in August 1995, Hernandez had been
stopped in the Detroit airport (after using cash to purchase a one-
way ticket to Orange County, California) and was found to be
carrying approxi mtely $49,000 in cash on his person. Hernandez
had pl aced t he bundl es of cash around his | ower back and t hese were
kept in place by his tucked-in shirt.

Gal | ardo, Hernandez, and Quintero were tried together. Gonez
pl eaded guilty and testified against themat trial. The Mllers
both served tinme after they pleaded guilty in federal court in
Chi o. Langhout was never prosecuted for his participation.
Li kewi se, Avila was never prosecuted follow ng his arrest. |nsofar
as the record discloses, neither Cctavio R vera, Roberto Lopez, or
Javi er Lopez was ever apprehended or charged in connection wth

this conspiracy.



1. CONSPI RACY

Appel l ants Hernandez and Quintero contend that a nmateria
vari ance existed between their indictnent for a single conspiracy,
and the evidence adduced at trial which, they contend, pointed to
the existence of nultiple conspiracies. They contend that there
was insufficient evidence tying together all the individuals and
drug transactions brought forward at trial. Fatal variance clains
spring fromprotections in the Fifth and Sixth Arendnents and are
the right “not to be tried en nmasse for the congl oneration of

di stinct and separate offenses commtted by others.” Kotteakos v.

United States, 328 U. S. 750, 775 (1946).

Appel lants Hernandez and Quintero fashioned this fatal
variance claimas an appeal of the trial court’s denial of their
nmotions for a judgnent of acquittal. They assert that the district
court erred in not granting their notion for a judgnent of
acquittal because the evidence precluded a finding that a single
conspiracy existed. Their notion for a judgnent of acquittal is
treated as a challenge to the sufficiency of the evidence to

convi ct . United States v. Medina, 161 F.3d 867, 872 (5th Gr.

1998), cert. denied, 119 S. C. 1344 (1999).

This court reviews a claim of insufficient evidence to
determ ne whether a rational trier of fact could have found that
the evidence proved the essential elenments of the crinme beyond a

reasonabl e doubt. United States v. Ramrez, 145 F. 3d 345, 350 (5th

Cir. 1998). The evidence presented at trial is viewed in the |Iight

nost favorable to the governnent and with all reasonabl e i nferences



made in support of the jury' s verdict. United States v. Thonms,

120 F.3d 564, 569 (5th Cr. 1997), cert. denied, 118 S. . 721

(1998).

W review in two steps the Appellants’ claim of a fatal
vari ance between the single conspiracy charged in the indictnent
and the trial evidence, which they contend relates to nmultiple
conspiracies. First, we nust decide whether the evidence varied
from the indictnent’s allegations and whether it supports a
reasonabl e finding of one conspiracy linking all defendants with
all transactions. Second, if there was such a variance, we nust
assess whether that variance affected a substantial right of the

appellants. United States v. Medina, 161 F.3d at 872.

The Appellants claim that the record denonstrates the
exi stence of at |east two distinct conspiracies: one organized by
Cctavio Rivera involving narcotics shipnments from southern
California and EIl Paso and Laredo, Texas, to several M dwestern
cities, and a second one in which marijuana was to be shi pped from
McAl | en, Texas. Quintero suggests that there were actually three
conspiracies: one headed up by Cctavio Rivera, one organi zed by
Ricardo Avila, and a third one centered in MAl|len, headed by
Javi er and Roberto Lopez and run by Felipe Gonez.

We conclude that there was no material variance between the
i ndi ctment and the evidence presented at trial. As the defendants
recogni ze, the evidence does not denonstrate wth absolute
certainty whether the individuals who coordinated the marijuana

shi pnents were all associates i n one organi zati on or whet her any of



t hese individual s had, on occasion, struck out on his own as the
head of a separate conspiracy. There is, however, a high degree of
overl ap of individuals involved in the drug operations descri bed by
t he evidence. The use of the sanme drug couriers, John Langhout and
Fred and Lucy Mller, is sone evidence of a comon crimnal
enterprise. Langhout nmade nunerous runs for COctavio Rivera from
both California and Texas and delivered the marijuana shipnents to
i ndi vi dual s such as David Hernandez (and sonetines Rivera hinself)
in various Mdwestern | ocal es. Langhout al so picked up a shipnent
fromRicardo Avila in El Paso which was delivered to Chicago. 1In
addi tion, Langhout was recruited by Felipe Gonez and Luis Quintero
to be the driver of the shipnent fromMAI|len which was term nated
by the arrests of several defendants and the seizures of marijuana
and Langhout’s Lincoln Towncar.

Feli pe Gonez is another individual who reappears throughout
the record. Gonez was the recipient of a shipnent of marijuana in
Chi cago fromLanghout and Octavi o Ri vera on one of Langhout’s early
trips. At another tinme, Gonez picked up Hernandez at the El Paso
airport on Cctavio Rivera's orders and net Langhout in order to
transfer marijuana into Langhout’s car for the drive to Chicago.
Langhout testified that on one occasion he net wwth Gonez, Cctavio
Rivera, and Ricardo Avila in E Paso during his pickup of
approxi mately 200 pounds of marijuana for a delivery to Chicago for
Ri ver a. Langhout testified that on another occasion Gonez and
Ri vera gave him $60,000 in Chicago to bring back to a contact in

Laredo, Texas. Finally, Gonez was involved with Quintero in



organizing a shipnment from MAllen, Texas, to Chicago where
Langhout was instructed to transport the cargo and to neet CGonez.
As we stated earlier, this plan was term nated when Gonez was
arrested in Langhout’s rented Lincoln Towncar with 450 pounds of
marijuana in MAlIen.

The ties between individuals involved in the alleged
conspiracy do not end there. Testinony |linked Octavio Rivera with
(1) deliveries to Hernandez in Detroit, (2) shipnents in
col l aboration with Felipe Gonez from EIl Paso, and (3) shipnents
organi zed in association with Gonez and Ricardo Avila fromEl Paso.
Langhout testified that he net with R cardo Avila and Appell ant
Quintero in El Paso in order to accept paynent from Avila for an
earlier drug run; that he net wwth Felipe Gonez and Luis Quintero
in MAllen because they were expecting to receive narijuana; and
that on this occasion Quintero said that he wanted Langhout to work
for himinstead of for Ricardo Avila in the future.

In reviewing Appellants’ claim of material variance, the
primary factors to be considered in determ ning whether a single
conspiracy was proven are (1) the existence of a common goal, (2)
the nature of the schenme, and (3) the overlapping of participants

in the various dealings. United States v. Mrgan, 117 F.3d 849,

858 (5th Cir. 1997); United States v. Pena-Rodriguez, 110 F.3d

1120, 1126 (5th Cir.), cert. denied, 118 S. C. 71, 72 (1997).

Whet her the evidence proved the existence of single or nultiple
conspiracies is a question of fact for the jury. W nust affirm

the jury’s finding that the governnent proved a single conspiracy

10



“unl ess the evidence, viewed in the light nost favorable to the
governnent, woul d preclude reasonable jurors fromfinding a single
conspi racy beyond a reasonabl e doubt.” Mrgan, 117 F.3d at 858.
Viewing the evidence in the light nost favorable to the
governnment, we are convinced that the evidence presented here would
allow a reasonable juror to find beyond a reasonabl e doubt that a
single conspiracy existed involving all of the Appellants. There
was a common goal of transporting marijuana to certain Mdwestern
cities and the schene hinged upon the participants’ supplying the
couriers with the drugs and then contacting the couriers along
their route to direct themto their drop off cargo in Detroit,
Chi cago, Indianapolis, or Mchigan City. As denonstrated above,
there was significant overlap in the participants in the various
dealings. It may be true that certain participants did not know
others involved in the different operations, but “to establish an
overlap, ‘[t]he governnent does not have to establish that the
sellers and purchasers knew each other or knew what each was

doing.’” United States v. Payne, 99 F.3d 1273, 1280 (5th Gr.

1996) (quoting United States v. Mirris, 46 F.3d 410, 416 (5th Gr

1995)). In addition, the jury instruction given by the district
court was designed to safeguard the Appellants against the

possibility of guilt transference.? See Pena-Rodriguez, 110 F.3d

2The district court instructed the jury as foll ows:

O course, nere presence at the scene of an alleged
transaction or event, even with know edge that a crine is
being commtted, or nere simlarity of conduct anong vari ous
persons, and the fact that they may have associated with each
other, does not establish the existence of a conspiracy.
Al so, a person who has no know edge of a conspiracy, but who

11



at 1128-29 (simlar jury instruction); Mrris, 46 F.3d at 417-18
(simlar jury instruction).

The Appellants argue that evidence of the existence of
multiple conspiracies cane to |ight when John Langhout testified
that he had been “stolen” by different individuals who wanted him
to work for themand not for others. It is true that Langhout did
testify that Ricardo Avila had “stolen nme” fromGQCctavi o Rivera even
though Avila had previously been working wth (or for) R vera.
Subsequently, in preparation for the drug run from MAIIen,
Langhout testified that Felipe Gonez and Luis Quintero told him
that Ricardo Avila was their eneny and that “Quintero wanted ne to
work for himand not work for Ricardo anynore.”

The testinony of record is conpl ex and soneti nes i nconsi stent.
As Langhout stated above, Quintero “wanted nme to work for him?” but
Fel i pe Gonez | ater testified that he wanted Langhout “[t]o work for
me,” and then Gonez added that he was sinply follow ng the orders

of Javier and Roberto Lopez. As to the other incident, Langhout

happens to act in a way whi ch advances sone object or purpose
of a conspiracy, does not thereby becone a conspirator. You
must determne whether the conspiracy charged in the
i ndi ctment existed, and, if it did, whether the defendant was

a nenber of it. If you find that the conspiracy charged did
not exist, then you nust return a not guilty verdict even
t hough you find that sone other conspiracy existed. |If you

find that a defendant was not a nenber of the conspiracy
charged in the indictnent, then you nust find that defendant
not guilty even though that defendant may have been a nenber
of sone ot her conspiracy.

The case of each defendant and the evidence pertaining to
t hat def endant should be considered separately and
i ndi vi dual ly. The fact that you nmay find one of the
defendants quilty or not guilty should not control vyour
verdi ct as to any other defendant.

12



did testify that he was “stolen” by Ricardo Avila and he testified
on cross-exam nation that Ricardo Avila and Octavi o Ri vera operated
separate enterprises. On anot her occasion, however, Langhout
testified on cross-examnation that Avila and R vera were
“associ ates” but that he was uncl ear about any possi bl e hierarchy
because “[a]s a driver they kept ne in the dark as nuch as
possi ble.”3

Based upon the entire record and viewing the evidence in the
light nost favorable to the governnent, we cannot say that the
evi dence woul d preclude a reasonable juror from finding beyond a

reasonabl e doubt that each of the Appellants participated in a

3The colloquy on this point is informative:

DEFENSE ATTORNEY ROBERTS: Do you [Langhout] recall nentioning
to him|[Agent Sperry] that, for instance, that Mario Bugarin was
Cctavio Rivera s partner?

LANGHOUT:  Yes.

Q Ckay. And | suppose Ricardo Avila would al so be one of
Cctavio’'s partners?

A.  Associ ates, yeah.

Q Was he a higher level than Cctavio?

A As a driver they kept ne in the dark as nmuch as possi bl e.

Q ay.

A. | nmean Cctavio--Ricardo initially, when | first went to El
Paso, Ricardo was a source of marijuana for Qctavio. | think they
were cutting out mddle nen and stuff |ike that.

Q And didn’t you discuss earlier in these early trips from
Chula Vista that a nman by the nanme of Raul was the Mexican source
for the marijuana?

A. He was Qctavio’s supplier, yes.

Q And do you recall nentioning Luis Quintero’s nane to Agent
Sperry during this debriefing on February 127

A. No. This debriefing was separate fromthe MAI | en bust.

Q And it was dealing mainly, | guess, with the Rivera
organi zation, right?

. It was dealing wwth ny prior trips before Qctober 4th of ‘95.
Q Yes. But this would be the Rivera-Avila group, right?

A. Oh, Octavio. Cctavio and Rivera.
Q
A

>

Cctavio R vera and Ricardo Avil a?
Ri cardo Avila, yes.

13



single conspiracy as charged. Thus, there was no fatal variance

between the indictnent and the evi dence adduced at trial.

[11. | NSUFFI Cl ENT EVI DENCE

Appel l ant Gall ardo nmai ntains that the district court erred in
denying his notion for judgnent of acquittal based on the
i nsufficiency of the evidence.

As stated above, this court reviews a claimof insufficient
evidence to determ ne whether a rational trier of fact could have
found that the evidence established the Appellant’s guilt and each
essential elenent of the crine beyond a reasonabl e doubt. Ramrez,
145 F. 3d at 350. The evidence presented at trial is viewed in the
light nost favorable to the Governnent and with all reasonable
i nferences made i n support of the jury's verdict. Thomas, 120 F. 3d
at 569.

A conviction for conspiracy to possess and distribute a
controll ed substance, 21 U S.C. 88 846, 841(a)(1l), requires proof
beyond a reasonabl e doubt that denonstrates (1) the existence of an
agreenent between two or nore persons to violate the narcotics
| aws, (2) the defendant’s know edge of the agreenent, and (3) the
defendant’s voluntary participation in the conspiracy. Ram r ez,
145 F.3d at 350; Thomas, 120 F.3d at 569. Mere presence or
association with actual conspirators “standing alone, wll not
support an inference of participation in the conspiracy.” United

States v. Maltos, 985 F.2d 743, 746 (5th Cr. 1992). However, in

meeting its burden, the governnment may rely on circunstantial

14



evidence tying the defendants together in order to prove
conspiracy: “The agreenent may be tacit, and the jury may infer

its existence from circunstantial evidence.” United States V.

Crooks, 83 F.3d 103, 106 (5th G r. 1996).

Addressing Appellant Gllardo’s argunents here required a
t horough consi deration of the evidence in the record, but we are
ultimately persuaded that the evidence sufficiently supports the
jury’s verdict. Qur function is to assess whether any rationa
juror could concl ude beyond a reasonabl e doubt that the governnment
proved its case, and “we need not be persuaded that the evidence

excl udes every reasonabl e hypot hesis of innocence.” United States

v. Velgar-Vivero, 8 F.3d 236, 239 (5th Gr. 1994), cert. denied,

511 U. S. 1096 (1994).

The evidence clearly supports such findings that Gallardo
resided at the house at 2100 North Eighth Street in MAl|len where
a search after Gallardo’ s arrest turned up 638 pounds of marijuana.
Li kewi se, despite CGonez’'s testinony to the contrary, there was
substanti al evidence that he knew the house was Gallardo’s hone.
DEA Special Agent Anthony Santos testified that after advising
Gallardo of his Mranda rights, Gallardo told himthat he and his
wfe and his famly resided at the house. DEA Special Agent Jack
Arnold also testified that his investigation |ed himto conclude
that a personal relationship existed between Gallardo and Maria
Mesa and that they resided at the house. Felipe Gonez testified
that he had been to this particular house twi ce before and that

Ruben Gallardo was there both tines. After his arrest, Agent

15



Santos testified that Gallardo consented to a search of the house
and that Gallardo told himthat marijuana would be found in the
garage of the house. The search subsequently turned up 43 bundl es
of conpressed marijuana which wei ghed 638 pounds in total.

O her testinony and evi dence presented at trial ties Gall ardo
tothis conspiracy. Lucy MIller identified Gallardo at trial as an
i ndi vidual who canme to the MIllers’” hotel roomin EIl Paso after
Octavio Rivera informed themthat someone would neet themthere to
transfer marijuana for a drug run. In addition, the two
individuals arrested with Gallardo in MAIIlen each had sonet hi ng
that linked themwth Gllardo: Felipe Gonez had a slip of paper
wth Gallardo’s nane and a phone nunber on it, and Luis Quintero
had a drug Iledger which listed bundles of marijuana that
corresponded to the markings on the bundles in Gallardo’s garage.
Witten on the six small pieces of paper that Gall ardo had when he
was arrested were phone nunbers of “Quintero” and “Felipe.” There
were al so two phone nunbers for “Ricardo Avila” which matched the
nunbers for Ricardo Avila given by John Langhout during his
t esti nony. Langhout gave a cellular phone nunber for Avila and
anot her nunber which he said that “[Avila] and Cctavio [Rivera]l
shared.”

I n conbination, this evidence constitutes a sufficient basis
fromwhich a reasonable juror could find beyond a reasonabl e doubt
that the governnent had established Gallardo’s guilt of the

essential elenents of the crine charged.

16



| V. PROSECUTCORI AL M SCONDUCT

The Appellants contend that Assistant U S. Attorney Juanita
Fi el den made i nproper statenents during her closing argunent in an
attenpt to bolster her own credibility and that of the federal DEA
agents who testified during trial. Appel  ants argue that AUSA
Fi el den exceeded the proper bounds of a closing argunment when she
cl ai med t hat people working for the United States--here, DEA agents
and herself, a federal prosecutor--would not lie on the wtness
stand because of the risk of jeopardizing their careers.
Appel  ants argue that these assertions inproperly tied the federal
officials’ testinony to the authority of the United States and
“vouch[ed] for the credibility of governnent wi tnesses on the basis
of their status as governnent enpl oyees.”

During the trial, Fred MIller testified as a cooperating
W tness for the government. On cross examnation, M. MIller was
gquestioned about his cooperation with the governnent and what
benefits he received in return. As we noted earlier, the Mllers
were arrested in Mssouri carrying marijuana they received in E
Paso. They then cooperated with federal authorities by making a
monitored delivery in Piketon, Ghio. The MIllers were indicted in
federal court in Chio and although it is not absolutely clear from
the record what they were charged with, it appears fromstatenents
made by M. MIller on cross examnation and by the trial judge
during a sidebar conference that they were charged with a drug
conspiracy crine. The indictnment wundoubtedly related to the

marijuana in their vehicle, which they possessed because of their

17



participation in the conspiracy at issue in the present case
Significantly, the MIlers cooperated with the federal prosecutors
in Chio and recei ved reduced sentences for that cooperation. They
were sentenced to a year and a day; Fred M|l er served ni ne nonths
in prison while Lucy MIller served seven nonths in a federa
penitentiary.

In the present case, the defense attorneys questioned M.
M I | er about whether he had been offered anything in return for his
testinony for the governnment. Although M. MIller’s answers were
confusing at tinmes because it was unclear which case he was asked
about (his Onhio prosecution or the present case), he testified that
he received a reduced sentence in Chio for his testinony but he
deni ed that he was inforned that he woul d not be prosecuted in the
present case in Texas federal court. MIller stated clearly on two
separate occasions that he had not received any prom ses from AUSA
Fielden in return for his testinony in the present case. On
redirect, Ms. Fielden asked, “M. Mller, have | prom sed you
anything in return for your testinony?” Fred MIller’s response:
“No, ma’am’”

At sidebar, the defense attorneys produced a letter that AUSA
Fi el den had sent on Cctober 10, 1996, to the attorneys for the

defendants in the present case.* The prosecutor’s letter, sent

“The letters do not show that they were “cc’d” to anyone.
Al t hough t he question of whether the MIlers’ attorney had recei ved
a copy arose at oral argunent before this court, it appears that
the MIllers were not represented by counsel during this tria
al t hough they had been represented by public defenders in federal
court in Onio.

18



pursuant to Gglio v. United States, 405 U. S. 150 (1972), inforned

the defense attorneys that the governnent w tnesses Fred and Lucy
MIler “in exchange for their co-operation and testinony, they wll
not be prosecuted for their involvenent in this conspiracy.”
Foll ow ng this sidebar conference, defense attorney Roberts asked
M. MIller on recross whet her he had been prom sed anyt hi ng by AUSA
Fiel den in exchange for his testinony in this case. M. Mller
denied that Fielden had ever promsed not to prosecute him in
return for his testinony.

Because of the possible discrepancy between M. Mller’'s
testinony and AUSA Fielden’s Gglio letter, Fielden was called as
a defense wi tness about the letter. On the witness stand, Fielden
admtted that she had witten the letter but denied that she had
ever communicated to Lucy and Fred MIler that they would not be
prosecuted. In response to a question asked by defense attorney
Sal as, AUSA Fi el den st at ed:

That was never communicated to them That was a letter

addressed to you. | never communicated with them The

only tinme that | talked to Fred and Lucy MIler prior to

their testinony was on Monday . . . Cctober 14th, in ny

office. At that tine we discussed their testinony. They

did not ask, and | did not discuss any inmunity from

prosecuti on what soever.

In sum Ms. Fielden asserted that she wote the letters on Cctober
10, 1996, and sent them to Appellants’ attorneys before she had
spoken with the MIlers and that when she did talk wwth the MIlers
on Cctober 14, 1996, she did not communi cate any arrangenent |ike

t he one she had described in the letters.

Appel l ants maintain that AUSA Fi el den i nproperly attenpted to

19



bol ster the credibility of her testinony and that of the DEA agents
who testified by invoking the authority of the United States and
cloaking that testinony in the mantle of the federal governnent.
During Fielden' s closing argunent, she stated (between defendants’
objections): “I repeat, do you think that agents for the federal
governnment and a prosecutor for the federal governnent, for the
United States of Anmerica, are going to risk their career and get on
the stand and commt * * * would get on the wtness stand and
commt perjury and risk their career. 1t’s not going to happen,

| adi es and gentlenen.”?®

That entire passage of the oral argunent took place in the
fol |l ow ng manner:

M5. FIELDEN: These letters that | wote--and | did wite these
letters. Now, they have accused every governnent w tness of |ying,
every governnent wtness was |lying that got on the stand, Steve
Sperry, Steve Mttas, Jack Arnold, Kerry Keeter, Tony Santos,
M chael Smth, Langhout, MIlers, Gonez, Zanora. And | guess they
didn’'t address the El Paso PD. But everybody is lying, and now
they are accusing ne of lying also. * * *

| got on the stand, and what | told you was that | wote this
letter October 10. | did not talk to Fred and Lucy MIler unti
Cctober 14. And that the subject -

MR. ROBERTS:. Your honor, counsel is testifying at this point.
She did not testify to that.

THE COURT: (Objection is overruled. She did testify.

MS. FIELDEN:. | did not speak to these people until Cctober 14th.
The subj ect of whether or not they were going to be prosecuted did
not conme up. This letter was witten and sent to these people on
Cctober 10th, before | even laid eyes on Fred and Lucy M|l er

Let’s talk about sone of the other things we’ve got here. The
other witnesses that they talk about, they were all |ying except
when they felt they said sonething beneficial to their client and
then they were telling the truth. Are they going to have it both
ways? Either they’'re lying or they're telling the truth. But do
you think that all those agents, and do you think a prosecutor for
the United States is going to put their career on the |ine and get
up and commt--

MR. ROBERTS: Your Honor, she is testifying as to her own
credibility now in argunent.

THE COURT: She’s what ?

MR, ROBERTS:. She is bolstering her own credibility as a witness
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AUSA Fielden’'s comments nerit close attention because “it is
particul arly i nproper, indeed, pernicious, for a prosecutor to seek
to invoke his personal status as the governnent’s attorney or the
sanction of the governnent itself as a basis for convicting a

crimnal defendant.” United States v. Goff, 847 F.2d 149, 163 (5th

Cir. 1988) (citing United States v. Garza, 608 F.2d 659, 663 (5th

Cr. 1979)). As this court has pointed out, “The power and force

of the governnent tend to inpart aninplicit stanp of believability

to what the prosecutor says.” United States v. Garza, 608 F.2d
659, 663 (5th Gr. 1979) (quoting Hall v. United States, 419 F. 2d

582, 583-84 (5th GCir. 1969)).
This court’s review of an assertion of prosecutorial
m sconduct takes place in two steps. First, we nust initially

deci de whether or not the prosecutor made an inproper renark.

and a prosecutor, arguing here today, and giving her personal
affirmati on of her honesty.

THE COURT: She’s doing nothing nore than responding to attacks
by you, M. Lopez and M. Salas. Perfectly proper. Your objection
is overruled. Go ahead.

MR, ROBERTS:. Thank you.

MS. FIELDEN: | repeat, do you think that agents for the federa
governnent and a prosecutor for the federal governnent, for the
United States of Anerica, are going to risk their career and get on
the stand and commt -

MR, ROBERTS: Your honor, | wll renew the argunent as to the
ot her agents.

THE COURT: No, you don’t argue with nme. You object.

MR, ROBERTS: |’msorry, your Honor. | would renewthe objection
as to her testifying that federal agents would not lie as being
i nproper argunent outside the record.

THE COURT: She didn’t say that. You re the one saying that.
Anyway, your objection is overrul ed.

MR, ROBERTS:. Thank you.

MS.  Fl ELDEN: -- would get on the witness stand and commt
perjury and risk their career. [It’s not going to happen, | adies
and gent !l enen.
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United States v. Miunoz, 150 F.3d 401, 414 (5th Cr. 1998). |If an

i nproper remark was nmade, we nmust then eval uate whet her the remark
affected the substantial rights of the defendant. Id. at 415
Garza, 608 F.2d at 663.

In assessing whether statenents nmde by a prosecutor were
inproper, it is necessary to look at them in context. United

States v. Washington, 44 F.3d 1271, 1278 (5th Cr. 1995). \Wiile

AUSA Fi el den coul d respond to the defense attorneys’ statenents in
her cl osi ng argunent, she cannot base her argunents on facts not in

evidence or cloak her witnesses in the protective mantle of the

United States governnent. A prosecutor can argue that the fair

inference fromthe facts presented is that a witness has no reason

to lie. Munoz, 150 F.3d at 414 (quoting Washi ngton, 44 F.3d at

1278). However, a prosecutor’s closing argunent cannot roambeyond
the evidence presented during trial: “Except to the extent [the
prosecutor] bases any opinion on the evidence in the case, he may
not express his personal opinion on the nerits of the case or the
credibility of wtnesses.” Garza, 608 F.2d at 663.

A majority of this panel is of the opinion that Fielden s
remarks were inproper because they referred to facts not in
evi dence and i nvoked the aegis of a governnmental inmprimatur.® This
panel unani nously agrees, however, that AUSA Fi el den’s remarks did
not affect the substantive rights of the Defendants.

In determning whether Fielden's coments prejudiced the

6Judge Hi ggi nbot ham di sagrees, being of the opinion that the
remarks were little nore than the prosecutor nmaking a fair
inference fromthe facts presented.
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Def endants’ substantive rights, we assess (1) the nmagnitude of
the statenment’s prejudice, (2) the effect of any cautionary
instructions given, and (3) the strength of the evidence of the

defendant’s guilt.”” Minoz, 150 F. 3d at 415 (quoting United States

v. Tonblin, 46 F.3d 1369, 1389 (5th Cr. 1995)). As this court has
concluded in this context, “Proper supervision requires us at | east
to balance the need to protect the integrity of federal trials
against the practical interest in giving finality to an accurate
and fair verdict; we cannot by our supervisory power reverse a

conviction for trial error that was harnil ess.” United States v.

Jones, 839 F.2d 1041, 1050 (5th Gr.), cert. denied, 486 U S. 1024
(1988).

We conclude that the prosecutor’s remarks during closing
argunent did not prejudicially affect the substantive rights of the
def endant s. As to the first factor, “[t]he magnitude of the
prejudicial effect is tested by | ooking at the prosecutor’s remarks
in the context of the trial in which they were nade and attenpting

to elucidate their intended effect.” United States v. Fields, 72

F.3d 1200, 1207 (5th Gir.), cert. denied, 519 U'S. 807 (1996).

G ven the strident advocacy on both sides of this case and the
numer ous W tnesses, pieces of evidence, and issues placed before
the jury, we cannot say that the prosecutor’s statenents
overshadowed what had cone before and unduly prejudiced the
Appel l ants’ case. In addition, the district court helped to
mtigate any prejudicial effect by instructing the jury to base

their decision solely upon the testinony and evi dence presented:
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In reaching your decision to the facts, you nmay
consider only the evidence admtted in the case. The
term evidence includes the sworn testinony of the
witnesses and the exhibits admtted in the record.
Renenber that any statenents, objections or argunents
made by the | awers are not evidence in the case.

We presune that such instructions are followed “unless there is an
‘overwhel m ng probability that the jury will be unable to foll ow
the instruction and there is a strong probability that the effect

[of the inproper statenent] is devastating.’”” United States V.

Tonblin, 46 F.3d 1369, 1390 (5th G r. 1995) (quoting United States

v. Barksdale-Contreras, 972 F.2d 111, 116 (5th Gr. 1992), cert.

denied, 506 U.S. 1084 (1993)). Finally, in Iight of our review of
Appel l ants’ sufficiency of the evidence clains, we find that the
remark by the governnent during closing argunent does not outwei gh
the strength of the nultifaceted evidence and testinony presented
during trial. Viewng the statenent in the context of the entire
case, we conclude the argunent of the prosecutor did not prejudice

the Appel |l ants’ substantive rights.

V. “MERE PRESENCE" COMMVENTS DURI NG CLOSI NG ARGUMENT
Appel  ant Quintero contends that the governnent’s statenents
about conspiracy |aw and “nere presence” during closing argunent
constituted prejudicial prosecutorial msconduct. Si nce defense
counsel did not object to the prosecutor’s statenents, we nust

revi ew Appel l ant’ s cl ai mbased upon plain error. United States v.

Crooks, 83 F.3d 103, 107 (5th Gr. 1996).
We begin by noting that the governnent failed to respond in
its brief to this point of error raised by Appellant Quintero
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This fact does not preclude our review of this issue. United

States v. Pryce, 938 F.2d 1343, 1351 (D.C. Gr. 1991) (Randol ph

J., concurring). Nevertheless, we feel conpelled to observe that
the governnent’s failure to address |legal 1issues raised by
appellants is |ooked upon wth disfavor because it inposes

“unnecessary burdens” on the courts. United States v. Rosa, 434

F.2d 964, 966 (5th Gr. 1970) (per curiam

Appel l ant Quintero nmakes two argunents. First, he contends
t hat AUSA Fi el den committed prejudicial prosecutorial m sconduct in
her closing argunent at trial by suggesting that nere presence
anong drug conspirators is enough to nmake an individual part of a

conspiracy and that this suggestion was an “end run” around
conspiracy | aw. Second, Quintero clains that Fielden’ s closing
argunent was al so i nproper because it alluded to facts that were
not in evidence.

In her closing argunent, AUSA Fiel den stated:

Menbers of the jury, there is one concept that I want you

to keep in mnd when you go back, one concept that has
not been addressed here. You don’t bring i nnocent people

to a dope deal. Dopers don't create w tnesses who can
cone in and testify against themin court. The people
who cone to dope deals, whether it’s storing

transporting, buying or selling dope, are peopl e who they
can trust and who are part of their organization. You
don't create a wtness list. You don’t bring innocent
peopl e to dope deals. Keep that in m nd throughout this.

She reiterated this point at the very end of her closing argunent:

“You don’'t take innocent people to drug deals, ladies and
gent | enen. You don’t take innocent people around mllions and
mllions and mllions of dollars worth of marijuana if they are not

part of the conspiracy.”
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It is undoubtedly true that an individual’s nere presence
around a drug deal or around drug conspirators does not make that

i ndi vi dual a nenber of the conspiracy. United States v. Paul, 142

F.3d 836, 840 (5th Gr. 1998). At the sane tinme, “‘[a] jury may
fi nd know edgeabl e, voluntary participation frompresence when the
presence is such that it would be unreasonable for anyone other
than a know edgeabl e participant to be present.”” 1d. (quoting

United States v. Cruz-Valdez, 773 F.2d 1541, 1546 (11th G r. 1985)

(en banc)).

As noted, since no objection was nade by the defendants to
these statenents,’” we nust review them for plain error. The
appel l ate court nust determ ne (1) whether there was an error, that
is, a deviation from a legal rule, (2) whether that error was
pl ai n, whi ch nmeans obvi ous, and (3) whether the error affected the
def endant’ s substantial rights, which neans that it was prejudici al

and affected the outcone of the trial. United States v. Hernandez-

Guevara, 162 F.3d 863, 870 (5th Cr. 1998), cert. denied, 119 S.

‘M. Sal as, Appellant Gallardo’s attorney, objected to another
statenent by AUSA Fielden on the basis that no evidence had been
presented that supported Fielden s assertion:

MS. FI ELDEN: What | found interesting about M. Quinterois he’'s
show ng up all over the place. For sonebody . . . who is nerely
present. Renenber, they don’t take innocent people to dope deals.
But you have him John Langhout places himin El Paso with Ri cardo
Avil a paying off a drug deal.

MR, SALAS: (bjection, your Honor. There was no testinony to
that effect.

THE COURT: | renmenber that as a matter of fact. Objection is

overrul ed.
The district court was correct; John Langhout did testify that
Ri cardo Avila owed him $4000 for one of his trips to Chicago and
that when he nmet Avila at a mall in El Paso to receive this
paynment, Luis Quintero was in the car with Avil a.
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Ct. 1375 (1999). The Suprenme Court has said that such errors
should lead to reversals only if the error “seriously affect[s] the
fairness, integrity or public reputation of judicial proceedings.”

United States v. dano, 507 U S. 725, 736 (1993).

We are not persuaded by Appellant Quintero’s contention that
AUSA Fielden’s remarks msled the jury as to conspiracy |aw by
suggesting that nere presence indicates conplicity. Even if her
remarks constituted error, we conclude that M. Fielden' s
statenents were not “plain” error because they did not clearly
purport to be an explanation of law. AUSA Fielden did not clearly
tie the statenents to the legal elenents of a drug conspiracy.?
Moreover, “the magnitude of +the prejudicial effect of the

statenent[],” United States v. Vaccaro, 115 F.3d 1211, 1215 (5th

Cr. 1997), cert. denied, 118 S. C. 635 (1998), was so m ni nal

that it could not have affected Quintero’ s substantial rights.
Appel lant Quintero also clains that AUSA Fielden s closing
argunent touched upon evi dence outside the trial record because no
evi dence was presented whi ch denonstrated that those present during
a conspiracy are always nenbers of the conspiracy. It is true that
“[a] prosecutor may not directly refer to or even allude to

evi dence that was not adduced at trial.” United States v. Mirrabh,

888 F.2d 24, 26 (5th Gr. 1989).

8'n an earlier part of her closing argunent, AUSA Fiel den
descri bed conspiracy in the follow ng fashion: “Under conspiracy
|aw we anticipate the judge will tell you that the governnent nust
show t hat each def endant agreed in sone fashion to act towards that
goal, to do sonething to further that marijuana trafficking
operation, that the defendants knew of the purpose of the
operation, and they joined with the intent of furthering it.”

27



However, part of AUSA Fielden's statenents arguably referred
to “peopl e who cone to dope deals” as actual participants in drug
handl ing activities that constitute nore than nere presence during
t hose activities. She referred to individuals who have a nore
involved role: “The people who cone to dope deals, whether it’'s
storing, transporting, buying or selling dope, are peopl e who [drug
conspirators] can trust and who are part of their organization.”
This court has held that participation in a conspiracy can be
inferred from presence when it would be “unreasonable for anyone
ot her than a know edgeabl e participant to be present,” Paul, 142
F.3d at 840 (citation omtted).

Assuming that sone of the prosecutor’s remarks inpliedly
referred to “evidence” not presented at trial, however, we do not
think they did so with sufficient force or clarity to affect
Appel lant Quintero’s substantial rights. In evaluating whether
Appel l ant’s substantial rights were affected by the governnent’s
cl osing argunment, we consider the follow ng factors: “(1) the
magni tude of the prejudicial effect of the statenents; (2) the
ef ficacy of any cautionary instruction; and (3) the strength of the
evi dence of the defendant’s guilt.” Vaccaro, 115 F. 3d at 1215. W
are not convinced that Ms. Fielden's statenents were prejudicial
because, as we noted above, she arguably limted part of her
remarks to those individuals who had a role in storing,
transporting, buying, or selling the marijuana. |In addition, the

district court specifically instructed the jury that statenents by
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the attorneys are not evidence® and that an individual’'s presence
around a drug conspiracy or drug conspirators does not nake that
person a nenber of the conspiracy.

In sum we hold that the statenents nade by AUSA Fielden in
her closing argunent did not affect Appellant Quintero’s

substantial rights and do not warrant reversal.

VI . SENTENCI NG | SSUES
Each Appellant clains that the district court erred when it
i nposed his sentence. Appellants Gallardo and Her nandez ar gue t hat
the district court erred in overruling their objections to the
deni al of a two-level downward adjustnent in their sentences based
on their mnor participation in the offense pursuant to 8§ 3Bl1. 2 of
the Sentencing Guidelines. Appellant Quintero contends that the
district court erred in basing his sentence on an anount of
marij uana that exceeded the anmount seized in MAI|len, Texas, when
Quintero, Gonez, and Gallardo were arrested.
We reviewthe district court’s application and interpretation

of the sentencing guidelines de novo. United States v. Garcia, 86

F.3d 394, 400 (5th Cir. 1996), cert. denied, 519 U S. 1083 (1997).

We review the district court’s factual findings at the sentencing

°l'n its charge to the jury, the district court stated:
I n reaching your decision to the facts, you may consi der only
t he evidence admtted in the case. The termevidence includes
the sworn testinony of the witnesses and the exhibits admtted
in the record. Renenber that any statenents, objections or
argunents nade by the | awers are not evidence in the case.

This section of the jury instruction is reproduced in
footnote 2, supra.
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hearing for clear error. |d.

A. @Gllardo

Appellant Gallardo clainms that the district court erred in
overruling his objection to the denial of a two-level downward
adjustnent for his mnor participation in the drug conspiracy. At
sentencing, Gallardo argued that contrary to the characterization
in the Presentence Investigation Report, he was not a “right-hand
man” to various drug brokers. Rather, Gallardo clained that he had
a mnor role because he only provided the stash house for the
marijuana in McAllen. The district court denied this objectionto
the presentence report and the request for a two-|evel downward
adj ust nent .

Appel l ant Gal l ardo asserts that in denying his request for a
two-1 evel reduction as a mnor participant in this conspiracy, the
district court erred by failing to articulate the basis for its
finding. This court has held that the district court nust “state
for the record the factual basis upon which it concludes that a

requested reduction for mnor participation is, or is not,

appropriate.” United States v. Melton, 930 F.2d 1096, 1099 (5th
Cr. 1991). At the sanme tinme, this court has “rejected the
proposition that a court nmust nake a ‘catechism c regurgitation of
each fact determ ned' ; instead, we have allowed the district court

to make inplicit findings by adopting the PSR ” United States v.

Carreon, 11 F.3d 1225, 1230 (5th GCr. 1994). See also Garcia, 86

F.3d at 401 (“The district court can inplicitly make such findi ngs
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by adopting the presentence report.”).

We find that the district court nmade t he necessary findi ngs by
adopting the presentence report. The district judge stated at the
sentenci ng hearing and in the signed judgnent that he agreed with
and adopted the factual findings in Appellant @Gllardo’s
presentence report. W affirm the district court’s denial of

Gal lardo’ s request for a two-1|evel downward reducti on.

B. Hernandez

Appel | ant Her nandez al so argues that the district court erred
in overruling his objection to the denial of a two-level downward
adj ustnent for his mnor participation in the drug conspiracy. The
presentence report on Hernandez prepared by a U 'S. Probation
O ficer recommended a three-level increase under U S.S.G § 3Bl.1
for Appellant’s role as a manager or supervisor in this drug
conspiracy. Hernandez objected to this three-level upward
departure and, in turn, requested a two-level reduction as a m nor
participant in the drug distribution conspiracy. At sentencing,
the district court agreed with Hernandez that he should not be
given a three-|level increase but denied his request for a two-1Ievel
reduction as a mnor participant.

Appel | ant Her nandez, |i ke Gallardo, argues that in denying his
request for a two-level reduction as a mnor participant in this
conspiracy, the district court erred by failing to articulate the
basis for its finding. Al t hough defense counsel argues that if

Hernandez was not a nanager or organizer then his role was
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necessarily mnor, that viewis without nmerit. This court has held
that the downward departures outlined in § 3B1.2 are “designed to
be applied infrequently, as many offenses are commtted by actors

of ‘roughly equal culpability’ . . . .” United States v. Nevarez-

Arreola, 885 F.2d 243, 245 (5th Gr. 1989)(quoting U S. S.G 8§
3Bl1.4, comment.). In addition, we have ruled that a “downward
adj ust nent under section 3Bl.2 is generally appropriate only where

a defendant was ‘substantially less culpable than the average

participant.’”” United States v. Brown, 54 F.3d 234, 241 (5th Cr
1995) (quoting United States v. Buenrostro, 868 F.2d 135, 138 (5th

Cir. 1989), cert. denied, 495 U S. 923 (1990)).

We find that the district court nmade the necessary findings to
deny Appellant’s request for a two-level reduction. Here, we are
able to determne how the district court resolved these issues.

G. Carreon, 11 F. 3d at 1231 (where court was | eft to “second guess

the basis for the district court’s calculation”). The district
judge was clear in setting out Appellant Hernandez’'s rol e here:

|"m not sure that | would use the exanple of the
wheel conspiracy to describe this particular case. But
it is obvious that M. Hernandez’s role in the offense
was as a receiver and then purchaser and then
redistributor of marijuana, and that’s how he fit in,
just like other people [defense counsel] nentioned |ike

. . . Ue Serrano was another one. She was up in
Mchigan City. And you had Sergi o Zanora. He was down
in Indianapolis, | believe. And your nman was the

custoner, so to speak, in Detroit. And what he did with

the marijuana after it got to him we can only specul ate.

But that was his participation in this conspiracy.
G ven that the district court found that the applicable anmount of
marijuana attributable to Hernandez was 567 kil ograns, the judge
denied the request for the two-level downward departure: “1
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certainly don’t think that heis entitled to an adj ust nent downward

for having a mnor role or less in the offense, but by the sane

token, | can’t see himas being qualified as a nmanager-supervi sor,
organi zer or | eader. That just doesn’'t fit, doesn’'t fit his
position in this conspiracy.” W conclude that the district court

properly and sufficiently articulated the basis for its denial of

Appel l ant’ s request for a downward departure.

C. Qintero

Appel lant Quintero clains that the district court erred in
basing his sentence on an anount of marijuana that exceeded the
anount seized in MAIlen when he was arrested. The presentence
report attributed 3,643.97 kil ograns of marijuana to Quintero which
woul d establish a base offense |evel of 34. At the sentencing
heari ng, however, the district court reduced Quintero’ s base | evel
to 32 which applies for amounts of marijuana between 1,000 and
3,000 kil ograns. The district judge observed that “from what |
heard in the trial it’s beyond dispute that his relevant conduct
was involved with at |east 1,000 kil ograns of marijuana.”

In a drug conspiracy case, sentencing nust take into account
the drugs with which the defendant was directly involved but al so
those that can be attributed to him as part of his “relevant

conduct” under 8 1B1.3 of the Sentencing Guidelines. United States

V. Puig-Infante, 19 F.3d 929, 942 (5th Cr.), cert. denied, 513

US 864 (1994). Rel evant conduct includes “all reasonably

foreseeable acts and om ssions of others in furtherance of the
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jointly undertaken crimnal activity.” US S. G § 1Bl1.3(a)(1)(B)
(Nov. 1995).! The district court’s determ nation of relevant
conduct is a factual finding that we review for clear error. Puig-
Infante, 19 F.3d at 942.

Here, there is anple evidence that Appellant Quintero’s
rel evant conduct involved nore than 1000 kil ogranms of marijuana.
The anpunt seized in MAllen totaled 495 kil ograns (1092 pounds).
Mor eover, John Langhout testified that he net with Quintero and
Felipe Gonmez in MAllen prior to their arrest and that he
(Langhout) was told that Quintero had an additional 2000 kil ograns
stored in Reynosa, Mexico. The presentence report on Quintero
concl uded that he was a main source for the marijuana shipped from
sout hern Texas. Two instances from the presentence report are
representative of the depth of Quintero’s involvenent. On one of
John Langhout’s drug deliveries, Quintero was the source for
approxi mately 181 kil ograns (400 pounds) of marijuana that Ricardo
Avila transferred to Langhout in El Paso. Ricardo Avila also
indicated that Quintero took him and another individual to an
apartnent in Chicago where Quintero gave them approximately 45
kil ograns (100 pounds) from the approxi mately 408 kil ograns (900
pounds) stored there.

At sentencing, the district court “adopt[ed] the factual
findings” in the presentence report except that instead of the

3,643.97 kilogranms attributed in the report to Appellant Quintero,

11Si nce sentencing occurred on February 27, 1997, we use the
Sentencing Quidelines in effect at that tine. United States V.
Kimer, 167 F.3d 889, 893 (5th Cr. 1999).
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the district court found that only between 1, 000 and 3, 000 coul d be
attributed to Quintero. Since we conclude that these findings were
not clearly erroneous, we affirmthe district court’s calculation

of marijuana attributable to Quintero.

VI1. CONCLUSI ON

For the foregoing reasons, we AFFIRM the convictions and

sentences of Appellants Gllardo, Hernandez, and Quintero.
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