UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-50309

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

VERSUS

RAYMOND STEWART,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

June 25, 1998
Bef ore REAVLEY, DeEMOSS, and PARKER, Circuit Judges.

DeEMOSS, Circuit Judge:

Raynond Stewart was indicted for possession with intent to
distribute crack cocaine. The jury found him guilty of that
offense. Stewart tinely appeal ed, challenging the sufficiency of
the evidence to sustain the guilty verdict. Finding the evidence

insufficient to sustain the verdict, we reverse the conviction.

Backgr ound



On Septenber 7, 1995, O ficer Ron Garney, an investigator with
the Robertson County District Attorney’'s Ofice, stopped a
chanpagne- col ored Mazda 626 on Interstate 45 headi ng towards WAco,
Texas. Garney stopped the vehicle when the driver failed to use a
turn signal.?

Garney approached the car, which was driven by Stewart.
Stewart’s co-defendant, Roderick Wat son, was i n the passenger seat.
Garney requested that Stewart step out of the car and stand on the
side of the road. He then asked Stewart for his license. Though
Stewart was unable to produce his |icense, he supplied Garney with
his correct driver’s |icense nunber. Stewart al so told Garney that
he and Wat son had been to Houston on a business trip to pronote rap
and gospel nusic. Wen Garney checked Stewart’s driver’s |icense
nunber, he learned that the |license had been suspended.

Garney then asked Watson for his |icense. Watson tendered his
license and clarified that the car bel onged to Watson's girlfriend.
Garney asked Watson for perm ssion to search the car, and Watson
consented. Garney then approached Stewart who was standi ng by the
back of the car, and asked Stewart for perm ssion to search the

car. Stewart acted perpl exed, as though he was uncl ear whet her he

! @Grney had received a "tip" earlier that afternoon that two
men driving a car of that description and traveling fromHouston to
Waco m ght be carrying drugs. At trial, evidence relating to the
tip was objected to and a limting instruction was given. At oral
argunent, the governnent conceded that the information relayed by
the informant was adm ssible for the limted purpose of justifying
the traffic stop. The governnent in no way relied on the content
of the informant’s nessage as evidence in the case.
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had the authority to give the officer perm ssion to search Watson's
girlfriend s car. After |learning that Garney had al ready received
Wat son' s consent, Stewart expressed no objection to the search. At
sone point during the traffic stop, and prior to Garney's request
to search the vehicle, several backup officers arrived to support
@Gar ney.

After an extensive search of Watson's girlfriend' s car, the
officers found two nine mllineter weapons, one under the driver’s
seat and one under the passenger’s seat. Nei t her had Stewart's
fingerprints. Once the guns were found, both Stewart and \Watson
were arrested. Watson was searched pursuant to his arrest, during
whi ch the officers found a plastic bag in his underwear contai ning
approxi mately 96 grans of crack cocaine. Watson told the officers
that the cocai ne and the guns belonged to himand that Stewart had
no know edge of the cocaine. Wen approached separately, Stewart
asked the officer why he was being arrested. Garney responded t hat
Stewart was being arrested for the guns. Stewart and WAatson were
then placed in the back seat of Garney’'s patrol car.

The patrol car was equi pped with an audi o and vi deo recordi ng
system This systemis called a "page system" A video canera
facing out towards the front of the vehicle is nounted inside the
car, next totherear viewmrror. Oficers who have cars equi pped
wth the page system also have m crophones attached to their
uni f or ns. An additional mcrophone is |ocated in the back seat
area of the car. The officer switches the page system on from
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i nside the patrol car.

Once the systemis turned on, the officer can renotely control
whi ch m crophone is recording. When the officer turns off the
m cr ophone on his uniform the m crophone i nside the vehicle begins
recor di ng. When he activates his wuniform mcrophone, the
m crophone inside the car stops recording. Accordingly, once the
page systemis turned on, either the officer's uniform m crophone
is recording or the back seat m crophone is recording. Once Garney
pl aced Stewart and Watson in the patrol car, he switched off his
uni form m crophone, activating the m crophone in the back seat of
the patrol car.? The ensuing conversation between Stewart and
Wat son was recorded w thout their know edge.

Stewart was indicted and found guilty of possession wth
intent to distribute crack cocaine. He was sentenced to 235 nonths
i nprisonnment, five years supervised release, a fine in the anount
of $3,000, and a nandatory speci al assessnent fee of $100. Stewart

timely appeal ed.

Law and Anal ysi s

2 @Grney turned on the page system shortly after stopping
Stewart and Watson. The entire audio and video recording of the
stop which begins with Stewart already outside of his vehicle was
admtted into evidence at the trial and was nmade avail able for this
court's review The duration of the tape is approxinmately one
hour .



The governnent concedes that Stewart did not hinself possess
the crack cocaine, constructively or otherw se. | nstead, the
gover nnment seeks to support Stewart’s conviction on a theory that
he ai ded and abetted Watson’s crinme of possession with intent to
di stribute cocaine. Ai ding and abetting was not charged in the
indictnment. The theory was argued, however, and submtted to the
jury, albeit opaquely. W are, therefore, free to sustain
Stewart’s conviction, if appropriate, on that ground. United
States v. Freeze, 707 F.2d 132, 136 (5th Cr. 1983) (affirmng a
conviction for possessionwthintent to distribute marijuana where
def endant was indicted for the substantive offense but an aiding
and abetting instruction was submtted to the jury). The sole
gquestion presented on appeal is whether the evidence presented at
trial was sufficient to convict Stewart of aiding and abetting
Wat son's possession and Watson's intent to distribute crack
cocai ne.?

I n an appeal based on sufficiency of the evidence, the test is
"whet her the jury could reasonably, logically, and legally infer
fromthe evidence presented that [Stewart] was guilty of violating

the statute beyond a reasonable doubt."” United States v. Smth

546 F.2d 1275, 1283 (5th Gr. 1977) (quoting United States wv.

3 "[I]n a prosecution for aiding and abetting possession of
cocaine with intent to distribute, there nust be evidence
connecting the defendant with both aspects of the crine, possession
and intent todistribute.” United States v. Longoria, 569 F.2d 422,
425 (5th Cr. 1978).



Bright, 541 F.2d 471, 476 (5th Cr. 1971)). In making this
inquiry, we are mndful of the deferential standard of reviewthat
we nmust apply when reviewing a jury verdict. W are required to
review all of the evidence presented at trial in a |ight nost
favorable to the governnent. United States v. Polk, 56 F.3d 613,
619 (5th Cr. 1995). WMreover, we nust sustain the jury's verdict
unl ess the governnent failed to neet its burden of proving each and
every elenent of the offense beyond a reasonabl e doubt. United
States v. Cartwight, 6 F.3d 294, 299 (5th Gr. 1993). W are not,
however, required to affirm a verdict that is not supported by
| egal ly sufficient evidence. See, e.g., United States v. WIIi ans,
985 F.2d 749, 756 (5th Cir. 1993); Longoria, 569 F.2d at 425;
Smth, 546 F.2d at 1285 (all reversing aiding and abetting
convi ctions because the evidence was insufficient to support the
jury's guilty verdict); see also United States v. Crain, 33 F.3d
480, 486 (5th Cir. 1994) ("Notw thstanding the inferences we nust
draw in favor of a gquilty verdict, we reiterate that the burden of
proof in this crimnal case was on the governnent. The governnent
must prove that the defendant was guilty beyond a reasonabl e doubt,
not nerely that he could have been guilty.").
The ai ding and abetting statute provides in pertinent part:

"(a) Whoever commts an offense against the United States or aids,
abets, counsels, conmands, induces or procures its commssion, is

puni shable as a principal."” 18 US.C § 2 To sustain a



conviction for aiding and abetting, the governnent nust show that
t he underlying of fense occurred. See United States v. Pedroza, 78
F.3d 179, 183 (5th Gr. 1996). The governnent nust also
denonstrate "that the defendant associated with [the] crimna
venture, purposefully participated in the crimnal venture, and
sought by his or her actions to nake the venture succeed." Polk,
56 F.3d at 620. "To associate with the crim nal venture neans that
the defendant shared in the crimnal intent of the principal."
United States v. Jaramllo, 42 F.3d 920, 923 (5th G r. 1995 "To
participate in the crimnal activity neans that the defendant acted
in sonme affirmati ve manner designed to aid the venture." |d.
There is no dispute about whether Witson commtted the
underlying offense. Rather, Stewart nmaintains that the record is
insufficient to establish that Stewart know ngly and purposefully
participated in Watson’s offense. Again, to sustain Stewart’s
conviction for aiding and abetting, the evidence nust denonstrate
(1) that Stewart knowingly associated with Wtson's crimnal
venture, (2) that he purposefully participated in the crimnal
venture, and (3) that he sought by his actions to nake the cri m nal

vent ure succeed. | d.

I.
Evi dence at Tri al

The associ ation el enent of aiding and abetting requires that



the defendant share the crimnal intent of the principal. | d.
This elenent cannot be established if the defendant has no
know edge of the principal’s crimnal venture. See United States
v. Otiz-Loya, 777 F.2d 973 (5th Gr. 1985) (reversing a conviction
for aiding and abetting attenpted unlawful exportation of firearns
where there was no evidence that defendant had know edge of his
buyer’s intention to export the firearns to Mexico); United States
v. Belt, 574 F.2d 1234 (5th G r. 1978) (reversing a conviction for
ai ding and abetting conversion of union funds where there was no
evi dence that defendant had know edge that his arrangenent for
cashi ng checks was being used for the purpose of diverting funds
from the union). W find that the evidence is insufficient to
establish that Stewart had any know edge of Wtson’s crim nal
venture and therefore find that the association elenent of the
ai ding and abetting offense was not proven.

The governnent offered the follow ng circunstantial evidence
of Stewart's know edge. Stewart acconpani ed WAtson on a trip from
Waco to Houston in a car that belonged to Watson’s girlfriend.
During that trip, the car was stopped and Stewart acted "fidgety"
or nervous. Watson was discovered to have been carrying drugs in
his own underwear. Two weapons were found in the car. Once they

were arrested, Stewart and Watson engaged in an anbi guous, and



potentially incul patory, conversation in the back of a patrol car.*
W will address each item of circunstantial evidence bel ow.
Though Stewart’s presence in the vehicle is a factor that,
al ong with other evidence may be relied upon to find that he aided
and abetted WAtson, nere presence at the crinme scene and cl ose
association with the principal are insufficient standing alone to
support a conviction for aiding and abetting another’s crine.
Pol k, 56 F.3d at 620. Mbreover, Stewart’s presence in the vehicle
and association with Wtson are insufficient to support a
reasonabl e inference that Stewart had any know edge of the drugs.
See United States v. Menesses, 962 F.2d 420, 427 (5th Cr. 1992)
(hol ding evidence that defendant drove a vehicle and foll owed a
truck containing cocaine was insufficient to prove that he had
know edge of the drug transaction); United States v. Gonez, 776
F.2d 542, 549 (5th Gr. 1985) (holding evidence that defendant
chauf f eured nenbers of a drug conspiracy and spent tine in a hotel
roomw th themwas insufficient to prove that he had know edge of
drugs in the truck he foll owed despite the fact that officers found

a smal | anpbunt of marijuana in his passenger’s boot); United States

4 Stewart filed a notion to suppress the recording in the
district court, but inexplicably wthdrew that notion at trial.
For that reason, the admssibility of the tape, which is an open
question in this Crcuit, is not before us. See United States v.
McKi nnon, 985 F.2d 525 (11th Cr. 1993); United States v. Oark, 22
F.3d 799 (8th Cr. 1994) (both involving pre-arrest recorded
conversations but extending those hol dings to post-arrest recorded
conversations in dicta).



v. Littrell, 574 F.2d 828, 835 (5th G r. 1978) (holding evidence
that the defendant drove a car to a shop, parked it, and went into
a bar while drugs were renoved and sold was insufficient to prove
t hat he had know edge the vehicle contained drugs).

Next, the governnent offers evidence from Garney that Stewart
appeared nervous during the traffic stop. Havi ng reviewed the
vi deot ape recording of the entire stop, we find no support for the
proposition that Stewart was unusual ly nervous or fidgety. Stewart
was no nore nervous during the stop than any other citizen who has
been stopped on the side of the road by a police officer and
required to stand outside his vehicle for nore than forty m nutes.
To the contrary, Stewart was polite and cooperative in his
responses. He provided his correct driver's license nunber and
vol unteered the possibility that it had been suspended. Stewart
answered all of Garney's inquiries concerning where he and Wat son
were fromand why they had been in Houston.

The governnent contends that Stewart hesitated before giving
consent to search the vehicle, and then shrugged non-commttally.
The governnent cites this conduct as evidence of guilty know edge.
W have seen the tape. Once again, there is nothing surprising
about Stewart’s conduct. The car was not his. He may have been
unsure about whether he had authority to consent to the search
The hesitation, if any at all, was fleeting and was quickly

followed by Stewart’s shrug and vocalizations which plainly
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communi cated that he did not know how to answer the question. W
find no |l egal significance in Stewart’s conduct during the stop.

The governnent also relies upon the presence of the two
weapons in Watson's girlfriend' s car. There is no evidence tying
Stewart to the guns. The vehicle did not belong to Stewart, and
t he weapons were not in plain view |In fact, the weapons were so
well concealed that officers spent nore than twenty mnutes
searching the car before the weapons were discovered. The area
beneath the seat was checked several tinmes before Garney and the
barrage of backup officers were finally able to retrieve the
weapons. Neither of the weapons had Stewart's fingerprints.® Even
viewing the videotape of the traffic stop in the Ilight nost
favorable to the governnent, we are unpersuaded that Stewart's
presence, his deneanor during the stop, and the presence of weapons
is any nore than a scintilla of evidence that Stewart know ngly and
purposefully participated in Watson's possession of cocaine or in
Watson's intent to distribute the cocaine.

In the governnent’s view, the nost significant evidence in
this case cones fromthe anbi guous conversati on between Stewart and
Watson in the back seat of the patrol car. | ndeed, the
governnent's brief suggests they are relying alnost exclusively

upon the inferences that may be drawn from this eight mnute

5> Stewart’s fingerprints were likewi se not to be found on the
pl astic bag containing the crack cocai ne which was recovered from
WAt son' s person.
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excerpt of the one hour recordi ng nade by Garney's page system
Even when viewed in the light nost favorable to the
governnent, Watson’s comments to Stewart in the back of the patro
car do not establish Stewart’s guilt. The conversation begins with
Watson trying to reassure Stewart.® \Watson then flagged Garney
down and asked what would happen to Stewart.’” At this point,
Wat son assured Garney that Stewart was uninvol ved, both with the

guns and the cocaine.?

6 Watson: | tried to get themto let you go, man....| clained
them guns and the woot. They can't charge you with too nmuch of
not hin', man. | was going to tell you not to (expletive) drive

without a |icense.

” Wat son: Questi on!

Garney: Question?

Wat son: Yeah, uh, what's y'all doin'" about hinf
Garney: He's going to jail.

Wat son: For what ?

Garney: For that gun and that dope.

Wat son: What am | going for?

Garney: Sane thing.

Wat son: But | already told you, it--everything--were mne.
Garney: Well, we'll talk.

Wat son: Ckay.

Garney: We know nore than you think, okay?

Wat son: |'m seri ous.

Garney: (inaudible)...both invol ved.

Wat son: He's not invol ved!

Garney: We'll talk about it, okay?

8 W note that Watson’'s disclainmer of Stewart’s involvenent is
consistent with comments nade i ndependently by Watson and Stewart
before they were placed in the patrol car. For exanple, Witson
said to Garney, "But | already told you, it -- everything -- were
mne," an indication that he had nmade the sane statenent earlier.
Mor eover, upon being arrested, Stewart seened confused and appear ed
not to understand the reason for his arrest. He, in fact, asked
Garney why he was being arrested.
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Once Stewart and Watson were alone, Stewart can be heard
nuttering a string of strong expletives under his breath.® Wtson
responded by ranmbling on at |ength about the fact that he had
warned Stewart not to speed through Madi sonville, and was going to
warn himnot to drive with a suspended |icense.® The governnent
tenders those comments as evidence of Stewart’s guilty know edge,

asking us to draw the inference that Stewart knew he had to be

At trial, the governnent introduced a transcript of the
conversation that had been prepared by Oficer Garney. W note
that the transcript does not reflect Stewart’s string of
expl etives. The governnent relies heavily on the transcript, which
was presented to the jury together with the videotape recording.
In addition to the om ssion of Stewart’s expletives, there are a
nunber of other identifiable inconsistencies between the transcript
and the videotape recording. Those inconsistencies nmay be
expl ai ned by the fact that Watson was apparently nuch cl oser to the
m crophone. Wthout regard to what caused inconsistencies in the
transcript, the district court expressly instructed the jury that
the transcript was not evidence, and that only the videotape
recording should be relied wupon for the content of the
conversation. Despite that limting instruction, the presence of
the transcript, which contained several material errors, may have
either encouraged the jury's reliance or resulted in confusion
about the content of the conversation.

10 Watson: | told you not to speed through Madisonville, nman. |
told you, gosh (expletive), | told you not to speed through
Madi sonville. (expletive), man. VWll, | told you not to speed
t hrough Madi sonville, man. | kept telling you; you did it anyway.
| told you, man, | told you, man. (expletive).

Watson: All | ask you to do is ride up there on sone nusic,
that's it, but | was telling you, Raynond, (expletive), | was
telling you, don't speed through Madisonville, and you did it
anyway. (expletive) man! | told you, Raynond, | told you.

(expl etive).

[SSmlar coments were nade by Watson to Stewart in two nore
exchanges during the eight mnute conversation.]
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careful driving through Madisonville. Fromthat inference, which
we agree is reasonable, the governnent asks us to draw the
addi tional inference that Stewart knew he had to be careful because
Wat son was carrying cocai ne. The evidence will support no such
i nference. Even assuming Stewart knew Watson did not want himto
speed, there is no evidence whatsoever from Watson's statenents
that indicates Stewart knew why WAatson asked himto be cautious.
We do not find the fact that Watson told Stewart not to speed, or
the tone of Watson’s | anentations that he had i ssued such a warni ng
to be probative evidence that Stewart knew Watson was carrying
cocaine with the intent to distribute.

Finally, the governnent identifies certain anbiguous
statenents made on the recording which it argues support an
i nference that Watson was "coaching" Stewart to | et WAtson take the
bl ame. Fromthat coaching, the governnment invites us to draw the
additional inference that Stewart had guilty know edge of WAatson’s
offense. Wiile the two nen were in the back of the patrol car
Wat son twice told Stewart: "You don’'t knownothin'." On the second
occasi on, Watson supplenented that comment with the observation

"I't's all on nme."' Taken out of context, WAtson’s comments can be

1 On the second occasion, Watson al so prefaces his "you don't
know not hin'" coment with the words "right now " The governnent
relies on this phrase as support for their coaching scenario. The
transcript relied upon by the governnent and prepared by Garney
chooses t o punctuate Wat son’ s stat enent such that the phrase "right
now' nodifies the phrase "you don't know nothin'." In the
recordi ng, however, it appears just as likely that "right now' was
intended to nodify the preceding phrase, "I ain't talkin on
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construed as coaching. When viewed in context, however, these
statenents appear equally likely to be reassurances by Watson i n an
attenpt to curtail Stewart's tenper.

We ar e unpersuaded by the governnent’s position that Stewart's
know edge can be reasonably inferred from the recorded
conversati on. As an initial matter, the eight mnute excerpt
relied upon by the governnment is conprised al nost exclusively of
Watson’s wunsolicited and unanswered coments about his own
situation. Stewart nakes only a very few audi bl e conments, none of
which are facially incul patory. Mst of Stewart’s comments rel ate
to why Stewart believed the car had been stopped. St ewart
corrected Watson by saying that they had been stopped for failure
to use a turn signal, rather than for speeding. The only comments
identified as even potentially inculpatory by the governnent are
clearly responses to ot her statenents nade by Wat son. For exanpl e,
when Watson | anented that he m ght be required to turn gover nnent
informer, Stewart asked Watson what he intended to do.?'?

Wat son refers only to hinmself in his incrimnating statenents

and never inplicates Stewart.!® Stewart's own statenents in this

coochie man," rather than the subsequent phrase. In these
circunstances, it is sinply inpossible to infer anything from
Wat son's use of the phrase "right now "

12 Stewart’s actual response is garbled on the tape, but was
ei ther "What cha wanna do?" or "Watcha gonna do?"

13 Watson: Oh, ny god. |'mso busted, disgusted. | got a najor
dope case, two guns--that's aggravated. Raynond, | told you not to
speed t hrough Madi sonville, baby.
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covertly recorded and purportedly candid conversation are either
excul patory, such as when he proclains "I didn’t do a (expletive)
thing!", or assune only Watson’s cul pability, such as when he asks
Wat son, "What cha wanna do?"

The governnent's argunments require us to pile inference upon
i nference. United States v. Pettigrew, 77 F.3d 1500, 1521 (5th
Cr. 1996) ("[A] verdict my not rest on nere suspicion,
specul ation, or conjecture, or on an overly attenuated piling of
i nference on inference."). Stewart’s conviction cannot rest on
nothing nore than a few facially neutral coments. Even when
viewed in a light nost favorable to the governnent, neither those
few statenents nmade by Stewart nor Watson's neanderings are
sufficient to establish Stewart’s know edge beyond a reasonable
doubt. Though "it is not necessary that the evidence exclude every
reasonabl e hypot hesis of innocence or be wholly inconsistent with
every concl usi on except that of guilt,” United States v. Bell, 678
F.2d 547, 549 (5th Gr. 1992) (en banc), we nust reverse the
conviction "if the evidence construed in favor of the verdict gives

equal or nearly equal circunstantial support to a theory of guilt

and a theory of innocence of the crine charged.” Jaramllo, 42
F.3d at 923. In this case, neither the taped conversation nor any

V&fson: This is it for nme in the dope gane, man, | know it is.
This is it. | don't really know how | amgoing to get out of it.

|'"'mnot going to lie to you. (expletive) That's it for nme, man.
" mt hrough.
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of the other circunstantial evidence is sufficient to establish
that Stewart know ngly and purposefully participated in Watson's
possession and Watson's intent to distribute crack cocaine.

Stewart's conviction is, therefore, REVERSED
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