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ROSE BUTLER, ERMA GRACI A
Pl aintiffs-Appellants,

V.

YSLETA | NDEPENDENT SCHOOL DI STRI CT
Def endant - Appel | ee

Appeals fromthe United States District Court
for the Western District of Texas

Novenber 16, 1998
Before KING GARWOOD, and H GE NBOTHAM Circuit Judges.
PATRICK E. H Gd NBOTHAM Circuit Judge:

We review the district court’s entry of judgnent against two
teachers suing the Ysleta |Independent School District for sexual
harassnment. The district court granted sunmary judgnent agai nst
one and a notion for judgnent as a matter of | aw agai nst the other
followng a jury verdict in her favor. W find that there was no
hostil e environnment actionable under Title VII, and affirm

| .
Rose Butler and Ernma Gracia were teachers in the East Point

El enentary School when t hey began receivi ng anonynous mail at their



homes. G acia began receiving letters early in the fall senester
of 1992,and Butler began receiving simlar letters sonetine
thereafter. Sone of the letters G acia received suggested that she
woul d benefit froma romantic rel ati onshi p: “You probably coul d use
a man in your life to calmsone of that frustration down,” “A dude
a day keeps the crazes [sic] away!”, and “Wat You Need |Is Few
[ sic] good Men,” the |last of which was affixed to a card contai ni ng
t hree personal ads froma | ocal newspaper. Oher mailings included
statenents nmaking no clains about Gacia’s romantic |ife, such as

“You are still trying to control everyone’'s life [sic].” While sone
of the letters were typewitten, others were nore el aborate,
apparently conposed on a personal conputer and including varied
t ypogr aphy and occasional illustrations.

The letters Butler received were simlar to Gacias,
including for exanple notes stating, “Wen you drive down the

street you |l ook |like you' re pissed off,” and “Wen are you going to
start dressing like an adult? Don’t you have a mrror at hone?”
Arguably the nost offensive mailings to Butler were a greeting car
containing a picture of the naked buttocks of four wonen with a
caption stating that “the winner is you (for being the perfect
asshole),” and a cartoon entitled “Bitch Wnman.”

Graci a began to suspect that sonmeone fromwork was sendi ng her
the letters, and she brought the letters to Principal Kirk Irw n.
In turn, Irwin called in Assistant Principal Kenneth Wl ker and

requested that he look intothe letters. Gacia later inquired of
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Wl ker whet her sonet hi ng was bei ng done. Gacia testified that he
stated that nothing was being done. Gracia also testified that
Wl ker handed her the letters and stated that he thought he knew
who had witten them and that he woul d get back to her.

In April 1993, Gracia discovered that Butler had al so been
receiving anonynous nuail, in addition to prank phone calls.
Sonetine also that spring, both teachers, along with at |east 13
others, including 11 fenmal es, were assigned different grade | evels
within the school, new assignnments they did not want. G acia and
But| er began to suspect that Irwn was responsible for the letters
they received. In part, Gacia becane suspicious because the
unwant ed grade reassi gnnent occurred during Teacher Appreciation
Week. She al so suspected Irwin because a letter Butler received
used t he phrase “w nds of change,” which was apparently a favorite
phrase of the principal’s, and because the m sspellings of certain
wor ds suggested Irwin’s authorship. Gaciatestifiedthat once she
began to suspect Irwn, she wthdrew from a nunber of
extracurricular activities and started to |eave school early.
Gracia and Butler nonetheless waited until the end of the school
year to report their suspicions. They testified that they waited
because the central office had always accepted Irwin back after
peri ods of absence and were afraid he would return.

In late May, Butler reported the anonynous mail to the El Paso
Pol i ce Departnent. Detective Scott G aves began investigating
requesting that Irwin cone to the police station. |Irwin cane on
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July 1 but becane upset when Graves requested that he submt to
fingerprinting. lrwwn refused to give his prints. Detective
Graves also net that day with two Ysleta officials, Superintendent
Anthony Trujillo and Associ ate Superintendent Robert Durrett, to
request copies of any fingerprints of Irwin they had on file. He
hoped to match such fingerprints to one that he lifted from a
letter that Butler had given him but Trujillo and Durrett
i ndi cated that they had no such fingerprints.

Trujillo and Durrett were previously unaware of the
plaintiffs’ allegations, but they had been investigating Irwn for
sending lewd faxes to nmale admnistrators. These faxes were
simlar in execution and tone to the mailings Gracia and Butler
received. One, for exanple, stated, “On the underwear of life *
You are a poop stain,” and another stated, “Heard you were busy

maki ng |l ove to yourself.” One of these faxes was identical to the
mai |l ing Butler received that urged the recipient to begin dressing
i ke an adult.

Durrett consulted with Mario Lewis, Ysleta s attorney, who
then nmet with G aves. In an effort to obtain his fingerprints,
Lew s and Durrett enclosed materials in a plastic liner and on July
8 Lewis handed the packet to Irwn. Lews also asked Ilrwn
directly if he had been harassi ng enpl oyees, although he may have
been inquiring only about the faxes to nmle enployees. G aves
tested the plastic liner but found the fingerprints there

unsui table. A warrant was issued to obtain Irwin' s fingerprints.
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Meanwhi l e, the plaintiffs met wiwth Durrett on July 13, 1993,
and again on July 19. Gracia testified that at the July 19
nmeeting, they requested that Durrett renove Irwin fromthe school
i medi ately, and that Durrett responded that there was a great deal
of support for Irwn at the central office. Durrett left the
matter to the police. On returning froma vacation, he called a
couple of tinmes to check on the status of the police inquiry, but
did not hing nore.

Graves, who had been sidetracked by an wunrelated nurder
i nvestigation, found on August 5th that the fingerprint fromthe
letter Butler received matched Irwin's. Shortly thereafter, Irwn
was suspended with pay and notified that Trujill o was contenpl ati ng
suspending him w thout pay and recommending his termnation.
Trujillo ultimately allowed Irwn to take paid sick |eave unti
Cctober 15, which was the effective date of his resignation. In
the neantine, the district appointed as interim principal Nancy
Evans, who refused to cancel Gacia s and Butler’s grade |eve
reassi gnnents.

Both teachers filed suit against Ysleta, claimng sex
di scrimnation under a “hostile work environnent” theory pursuant
toTitle VII. See 42 U . S.C. 8 2000e. The defendant filed a notion
for summary j udgnment before Chi ef Judge Hudspeth, who granted it as
to Butler but denied it as to Gacia. The court found that
G acia’s case raised a factual issue as to whether the school

district took pronpt renedial action after she brought the



harassing letters to the attention of Irwin and Wal ker i n Decenber
1992, and followed up with Wal ker afterward. Butler, on the other
hand, notified no one in the district about her problemuntil July
1993. The court rejected Butler’s clains that the district had
“constructive know edge” of the harassnment on the basis of the
investigation of Irwin s faxes to nmale admnistrators, or that
Irwin's status as an agent for the school district made the
district liable. After July 1993, the court found, the district
took pronpt and effective renedial action.

The case was subsequently transferred to Judge Furgeson, who
presided over a jury trial of Gacia’s claim The jury rendered a
verdict in favor of Gracia in the anpunt of $35,6000, and G acia
filed a notion for judgnent on the verdict. Ysleta, however, noved
for judgnent as a matter of |aw notw thstanding the verdict
pursuant to Federal Rule of Cvil Procedure 50(b), and the court
granted the notion. The court based its decision on three separate
grounds. First, it found that the letters Gracia recei ved were not
SO pervasive or severe as to create a hostile work environnent,
enphasi zi ng t hat no harassnent occurred at work. Second, the court
found that the harassnment did not alter a termor condition of her
enpl oynent. Third, the court found that the plaintiff failed to
establish that the defendant did not take pronpt renedial action.

Separately, Gacia noved for sanctions against Ysleta or its
counsel for statenents suggesting that the school district was poor
and self-insured, contrary to the judge’ s decision on a notion in
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limne barring such references. The court refused to sanction
Gracia has appealed this refusal, and both plaintiffs appeal the
j udgnents entered agai nst them
.
We are witnesses to the birth of a second generati on of sexual
harassnent | aw. The first generation was heralded by the D.C

Circuit’s decision in Barnes v. Costle, 561 F.2d 983 (D.C. Cr

1977), and the publication in 1979 by Catharine A. MacKi nnon of
Sexual Harassnent of Wrking Wnen. It reached maturity wth

Meritor Savings Bank v. Vinson, 477 U.S. 57 (1986), in which the

Suprene Court held that a hostile work environnent could create a
valid Title VI1 claim

At the center of the second generation of sexual harassnent
| aw are four inportant cases the Suprene Court decided |ast Term

See Faragher v. Gty of Boca Raton, 118 S. C. 2275 (1998) (finding

an enployer vicariously liable for harassnent where it failed to

exerci se reasonable care to prevent the harassnent); Burlington

I ndustries, Inc. v. Ellerth, 118 S. C. 2257 (1998) (finding an

enpl oyer subject to liability for harassnent by a supervisor of an
enpl oyee, but allowing the enployer an affirmative defense if no

tangible job action resulted); Gebser v. Lago Vista Ind. Sch.

Dist., 118 S. C. 1989 (1998) (finding a school not vicariously
Iiable for sexual harassnent by a teacher of a student, when the

school did not have notice of the harassnent); Oncale v. Sundowner




Ofshore Servs., Inc., 118 S. C. 998 (1998) (holding that sex

discrimnation <consisting of sanme-sex sexual harassnent s
actionable).?

These rulings were preceded by substantial work in the
acadeny, particularly scholarly comentators who reexam ned the
t heoretical underpinnings of sexual harassnment |aw. See Kathryn

Abrans, The New Juri sprudence of Sexual Harassnment, 83 Cornell L

Rev. 1169 (1998); Anita Bernstein, Treating Sexual Harassnent with

Respect, 111 Harv. L. Rev. 445 (1997); Katherine M Franke, Wat’s

Wong with Sexual Harassnent?, 49 Stan. L. Rev. 691, 764 (1997);

Vi cki Schultz, Reconceptuali zing Sexual Harassnent, 107 Yal e L.J.

1683 (1998). Wil e the nuances of these witers’ approaches to
sexual harassnent differ, all enphasize that sexual harassnent is
di scrim nation based on sex, not nerely workplace behavior wth
sexual overtones.

This clarification and refining of sexual harassnent doctrine
cone at an inportant tine. The volune of sexual harassnent

conplaints filed with the Equal Enploynent Qpportunity Comm ssion

These cases were decided after the district court issued its
decision. In reviewing the district court’s decision in Butler’s
case, we nust therefore deci de whether, under the Suprene Court’s
refined standards, there is a genuine issue of material fact
regarding an elenent of her case. See Hirras v. National R R
Passenger Corp., 95 F. 3d 396, 399 (5th CGr. 1996). Simlarly, with
respect to Gacia s clains, we nust decide whether “the facts and
i nferences point so strongly in favor of the novant that a rati onal
jury could not arrive at a contrary verdict,” Waymre v. Harris
County, 86 F.3d 424, 427 (5th Cr. 1996), assumng that the jury
had been properly instructed.




and state agencies has nore than doubled since 1991. See
<http://ww. eeoc. gov/stats/harass. htm > (visited OCct. 13, 1998)
(reporting 6,883 conplaints |odged in 1991, and 15,889 in 1997).
To ensure the continued vitality of Title VII as a renedy for the
sexual harassnent wong, this court nust separate neritorious
clains fromthose that identify offensive conduct but do not state
a claim under Title VII. The clains here fall in this latter
cat egory. Wiile the letters the plaintiffs received were
undoubtedly immture and inappropriate, and while sone of the
letters had a sexual content, a consideration of all the
circunstances does not permt the conclusion that the letters
created a hostile or abusive environnent at the workpl ace.

The touchstone of our inquiry, of course, nust be the
jurisprudence of the Suprene Court and the words of the statute

itself. The Burlington Court found that “the | abels quid pro quo

and hostile work environnent are not controlling for purposes of
establishing enployer liability.” 118 S. C. at 2270-71. As the
Court noted, see id. at 2264, the terns “quid pro quo” and “hostile
wor k environnment” do not appear in the relevant statute, 42 U S. C
8§ 2000e-2(a)(1). This section forbids an enployer “to fail or
refuse to hire or to discharge any individual, or otherwise to
discrimnate against any individual wth respect to his
conpensation, terns, conditions or privileges of enploynent,

because of such individual’s ... sex.



The Suprene Court distinguished between two cl asses of cases,
those in which “a supervisor takes a tangible enploynent action
agai nst the subordinate,” 118 S. C. at 2268, and those where “the
agency relation aids in conm ssion of supervisor harassnment which
does not culmnate in a tangible enploynent action,” id. at 2269.
We w Il consider these in order.

“Tangi bl e enploynent actions are the neans by which the
supervi sor brings the official power of the enterprise to bear on
subordi nates. A tangi ble enpl oynent decision requires an offici al
act of the enterprise, a conpany act.” |d. at 22609. When a
supervi sor takes such an action, the action by the supervisor
becones the action of the enployer. See id. In such cases, the
enpl oyer is necessarily liable. Although the Suprene Court did not
concisely define “tangi ble enploynent action,” it did note that
such an action “constitutes a significant change in enploynent
status, such as hiring, firing, failing to pronote, reassignnment
wth significantly different responsibilities, or a decision
causing a significant change in benefits.” 1d. at 2268. It also
stated that such an action “in nost cases inflicts direct economc
harm” |d. at 2269.

The plaintiffs suffered no tangi ble enploynent action as a
result of Irwin s conduct. Even assum ng that Gracia wthdrew
fromextracurricular activities as a result of the letters, as she
clains, this does not constitute a “change in enploynent status”
under the Suprenme Court definition. The plaintiffs also clai mthat
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Irwn's decision to reassign them to different grade |evels
constituted a tangi ble enploynent action. W need not decide
however, whether teaching at one grade | evel entails “significantly
different responsibilities” from teaching at another, for two
reasons. First, the plaintiffs have offered no evi dence connecti ng
their grade |level reassignnents to the letters they received, and
the reassignnent of a nunber of other enployees suggests no such
evi dence exists. Second, the plaintiffs’ grade reassi gnnents were
ultimately reversed. Wiile Gracia conplains that the interim
principal initially did not want to allow her to teach at her
customary grade |evel, she admtted that she was allowed to do so
after another teacher offered to trade with her. Thus, even if an
enpl oynent action was contenpl ated, or even favored, by the school
district, none occurred.

W thus turn to the second class of sexual harassnent
violations identified by the Suprene Court. Even if no tangible
enpl oynent action is taken agai nst an enpl oyee, an enpl oyer nmay be
vicariously liable “for an actionable hostile environnent created
by a supervisor with imredi ate (or successively higher) authority

over the enployee.” |d. at 2270.°2

2The enployer may offer an affirmative defense consisting of
two elenents. Specifically, the enployer nust show that it
“exerci sed reasonable care to prevent and correct pronptly any
sexual |y harassing behavior,” and “that the plaintiff enployee
unreasonably failed to take advantage of any preventive or
corrective opportunities provided by the enployer or to avoid harm
otherwse.” |d. Gven our conclusion that there was no hostile
envi ronnent, we need not address whether a reasonable jury could
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The Court clarified the definition of “hostile environnent,”
however, by noting that the conduct nust be “severe or pervasive.”
Id. at 2264. The Court el aborated this in Faragher: “[l]n order to
be actionable wunder the statute, a sexually objectionable
envi ronnent nust be both objectively and subjectively offensive,
one that a reasonabl e person would find hostil e or abusive, and one
that the victimin fact did perceive to be so.” 118 S. . at 2283

(citing Harris v. Forklift Sys., Inc., 510 U.S. 17, 21-22 (1993)).

Whet her an environnment neets this standard depends on “‘all the
circunstances,’ including the ‘frequency of the discrimnatory
conduct; its severity; whether it is physically threatening or

humliating, or a nere offensive utterance; and whether it
unreasonably interferes with an enpl oyee’s work performance.’” 1d.
(quoting Harris, 510 U.S. at 23).°3

A reasonabl e jury could determ ne that Gracia and Butler were
of fended and even frightened by the letters that they received. A
reasonabl e person, however, coul d not perceive the work environnent
itself to be hostile or abusive. The factors specifically
enunerated by the Suprene Court all mlitate toward this

concl usi on. Cf. DeAngelis v. El Paso Mun. Police Oficers Ass'n,

concl ude that the enployer failed to neet its affirmative defense.

5The Court further noted that “sinple teasing, offhand
coments, and isolated incidents (unless extrenely serious) wll
not amount to discrimnatory changes in the terns and condi ti ons of
enpl oynent . ” Faragher, 118 S. Ct. at 2283 (internal quotation marks
omtted).
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51 F.3d 591, 594-96 (5th Cr. 1995) (finding no liability after
evaluating the factors elaborated in Harris in a case involving
anonynous nessages in a workplace newsletter).

First, the allegedly discrimnatory conduct--consisting of
occasional letters--was infrequent. See id. at 596 (finding that
“[flour printed derogatory references to [the plaintiff] at
irregular intervals in tw and a half years do not evince
sufficient hostility toward her as a matter of law' ). W do not
pl ace undue wei ght on this factor, however. Even occasi ona
anonynous |l etters can be frightening, and irregul ar recei pt of such
letters may be even nore disarmng than letters that arrive |ike
cl ockwor k and becone an expect ed nui sance for which the victimmy
be prepared. Perhaps it is part of a stalker’s nodus operandi to
surprise a victim when she |east expects it. Nonet hel ess, the
frequency factor affords plaintiffs little or no support.

Second, the conduct was | ess severe than, for exanple, public
circulation or display of simlar targeted nessages would have
been. One scholar, for exanple, has found the circulation of
pornographic materials in the workplace problenmatic because it
would “mark the workplace as an arena in which masculinity is
appropriate or even constitutive.” Abrans, supra, at 1211. The
individual receipt of letters apparently comng from a single
i ndi vi dual does not mark the workplace at all, because it does not
denonstrate a communal effort to define who is welcone in the
wor kpl ace.
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Third, the statenents in the Iletters received by the
plaintiffs were also not threatening. As with the first factor,
however, we do not place nuch weight on this consideration, given
t he anonynobus nature of the correspondence. The anonymity of a

letter may itself make it threatening, even if the content is

i nnocuous. A threatening statenent, such as “l amwatching you,”
is nore threatening still when the author is unknown. But here,
the anonynous notes had no threatening content whatsoever. At

wor st, a reasonabl e person recei ving such nessages could be afraid
t hat soneone dislikes her and objectifies her. W do not dimnish
the hurt that cones with such know edge, but we do not find that it
supports a finding that a workplace environnent is hostile.
Fourth, the correspondence would not interfere unreasonably
W th a reasonabl e person’s work performance. It is relevant that
the letters were received at hone, and not at work. To be sure,
any unpl easant happenings in an individual’s hone life may affect
wor k perfornmance. A teacher may becone |ess energetic after a
personal tragedy, but we know that does not neke the work
environnent itself hostile. Here, the plaintiff specifically
suspected that the witer was soneone fromwork, and she turned out
to be correct, but it was not specifically work performance that
was affect ed. The workplace itself is central to the wong of
sexual harassnent. See, e.qg., Abrans, supra, at 1219 (identifying
the “ultimate harm or wong of sexual harassnment” as the
perpetuation of “the workplace as a site of male control, where
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gender hierarchy is the order of the day and masculine norns
structure the working environnent”); cf. Bernstein, supra, at 495
(arguing that the central concern in a hostile work environnent
case i s whether the enployer has treated enpl oyees with respect).

Wil e none of the Suprenme Court’s four factors thus supports
plaintiffs’ effort to state a claim the Suprene Court’s conmand
that courts look to “all the circunstances” indicates that the |ist
is not exclusive. Qur jurisprudence suggests a factor related to

but distinct fromthe second and fourth factors above, whether the

conplained of conduct wundermned the plaintiffs’ workplace

conpetence. See DeAngelis, supra, at 593 (“Aclaimfor a sexually
hostile working environment is not a trivial matter. |Its purpose
is to level the playing field for wonmen who work by preventing
others frominpairing their ability to conpete on an equal basis
wth nen.”). The letters here comented on the plaintiffs’
personal lives and habits, but did not state or suggest that they
or wonen in general were inconpetent to be teachers.

Contrary to the children’s rhyne, all insults, |ike sticks and
stones, can hurt, but this does not nean that all insults are
tortious. As Schultz has persuasively argued, the “core conponent
of [hostile work environnent] harassnent is conduct designed to
underm ne a wonman’ s conpetence.” Schultz, supra, at 1769; see al so
id. at 1762 (“[Much of the behavior that creates a hostile work
environnent is conduct that has the purpose or effect of
underm ni ng the perceived or actual conpetence of wonen (and sone
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men) who threaten the idealized masculinity of those who do the
work.”); cf. Franke, supra, at 772 (arguing that for conduct to
constitute sexual harassnent, it nust be “a practice, grounded and
undertaken in the service of hetero-patriarchal norns”).

That sone of the letters plaintiffs received contai ned sexua
content isirrelevant. To be sure, sexualized comments or pictures
can underm ne conpetence; for exanple, a cartoon suggesting that
wonen are incapable of teaching on account of their sex m ght
underm ne the ability of wonen to teach. A plaintiff, however,
must show that inplicit or explicit in the sexual content is the
message that the plaintiff is inconpetent because of her sex, and
the plaintiffs cannot draw such a connection here.

That Irwin sent nessages to male admnistrators further
i ndi cates that the correspondence did not underm ne the plaintiffs’
conpetence. To be sure, as the Suprene Court decided in Oncale, a
man can be guilty of sexually harassing other nen, and presumably
an individual could be guilty of sexually harassing both nen and
wonen. But Oncale was not a hostile environnent case, and, under
the circunstances of this case, Irwin s sending of offensive
materials to both nmen and wonen is evidence that the workpl ace
itself, while perhaps nore sexual ly charged t han necessary, was not
sexually charged in a way that nade it a hostile environnment for
either nen or wonen. | ndeed, the Suprene Court in Oncale
explicitly recognized that sexual content is not the Title VII

talisman:
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We have never held that workplace harassnent, even
harassnment between nen and wonen, is automatically
di scrim nation because of sex nerely because the words
used have sexual content or connotations. ‘The critical
issue, Title VII's text indicates, is whether nenbers of
one sex are exposed to disadvantageous terns or
condi tions of enploynent to which nenbers of the other
sex are not exposed.

Id. at 998 (quoting Harris, supra, at 25 (Gnsburg, J.
concurring)). Butler and Gacia were not exposed “to
di sadvant ageous terns or conditions of enploynent,” and they are
thus not entitled to relief.
L1,
W now turn to the district court’s refusal to inpose

sancti ons. Rulings on sanctions are subject to an abuse-of-

di scretion standard. See WIly v. Coastal Corp., 855 F.2d 1160,

1172 (5th Cr. 1988). Perhaps there is a case of such
i nappropriate conduct by trial counsel that a district court would
be required to inpose sanctions, but this is not that case.
| V.
For the reasons above, we AFFI RMthe judgnents of the district
court.

AFFI RVED.
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