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PARKER and DENNI'S, G rcuit Judges.
DAVIS, G rcuit Judge.

We took this case en banc primarily to determ ne whether, in
this fully-tried case, the district court erred in the instructions
it gave to the jury in Victoria R zzo’s action under the Anericans
with Disabilities Act and, secondarily, whether the record supports

the verdict. The jury, in response to special interrogatories,

rendered a verdict in favor of M. R zzo. After carefully



review ng the record, we conclude that the district court conmtted
no plain error in submtting this case to the jury and that the
evi dence anply supports the verdict. We therefore affirm the
judgnent of the district court.

l.

Appellee, M. Victoria R zzo, was enployed by appellant,
Children’s Wrld Learning Centers, Inc. (CW.C), as a teacher’s aid.
One of her duties was driving a van transporting children to and
from school. Ms. R zzo had a hearing inpairnment which she
di scl osed to CWALC before she was hired. After observing Ms. R zzo
in the classroom a parent expressed concern about whether M.
Ri zzo’ s hearing inpairnment placed the children at risk while they
were riding as passengers in Ms. Rizzo's van. Shortly thereafter,
CWC relieved Ms. Rizzo of her driving duties because of their
concern that her hearing inpairnment prevented her from safely
driving the van and supervising the children in the van.

The district court initially granted summary judgnent in favor
of CW.C on grounds that the enployer took the personnel action for
a legitimate non-discrimnatory reason and Ri zzo failed to show
that this reason was pretextual. M. Rizzo appealed to this court
and we concl uded that issues of fact were presented that required

resolution at trial. Rizzo v. Children's Wirld Learning Centers,

nc., 84 F.3d 758 (5th CGr. 1996)(R zzo 1). W stated that

“Iw hether one is a direct threat [to the safety of herself or



others] is a conplicated, fact intensive determnation, not a
guestion of |aw To determ ne whether a particular individua
performng a particular act poses a direct risk to others is a
matter for the trier of fact to determne after weighing all of the
evi dence about the nature of the risk and the potential harm” |d.
at 764. On the burden of proof, we stated that “[a]n enpl oyee who
isadirect threat is not a qualified individual with a disability.
As with all affirmative defenses, the enpl oyer bears the burden of
proving that the enployee is a direct threat.” |d.

On remand, the case was tried to a jury, which rendered a
verdict in favor of M. Rizzo. The district court entered a
judgnent on the verdict and a divided panel affirnmed. Ri zzo v.

Children’s Wrld Learning Centers, Inc., 173 F.3d 254 (5" Cir.

1999) (Rizzo Il1). The dissent took the position that the district
court erred in two respects: first, in placing the burden of proof
on the defendant to establish that Ms. R zzo was a direct threat to
the children she was transporting in the van, and; second, in
failing to grant defendant’s notion for judgnent as a matter of | aw
on grounds that the plaintiff failed to produce sufficient evidence
to support the inplicit jury finding that she engaged in the
interactive process to provide information to the enpl oyer about
the extent of her disability. W took this case en banc to

consi der these two i ssues.



CW.Cfirst challenges the district court’s charge to the jury,
expl aining which party had the burden of establishing that M.
Ri zzo was a direct threat to her student passengers.

In charging the jury, the district court first instructed the
jury that the plaintiff, R zzo, had the burden of proving the
essential elenents of her claim The court explained that this
required the plaintiff to prove that she was a qualified person
wth a disability or a person who “can perform the essential
functions of the enploynent position . . . and who does not pose a
‘“direct threat’ to the health and safety of herself or others.”
Nei t her party objected to this charge and no argunent is advanced
suggesting that it is erroneous.

The court’s next instruction expl ained the enpl oyer’s defense
that Ms. Rizzo was renoved as the school van driver because CW.C
t hought she posed a direct threat to the health and safety of
herself and others. The district court -- faithful to our remand
order in Rzzo | -- charged that the “defendant has the burden to
prove by a preponderance of the evidence that a direct threat

exi sts.” No objection was nade to this charge.?

1The dissent disagrees with our reading of the record and takes the position
that the defendant objected to the court’s instruction placing the burden of
proof on the defendant to establish its affirmative defense of “direct threat.”
Sone background is hel pful to understand why the objection the defendant points
to on pages 452 and 453 (Vol une V) of the record does not preserve this issue for
appeal .

The direct threat issue was presented in the district court in two ways:
First, plaintiff was required to prove, as one of the el enments of her case, that
she was a “qualified individual with a disability.” The court defined this
phrase as one who can performthe essential functions of the enpl oyment position
wi thout posing a “direct threat” to the health or safety of herself or others.
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The question of who bears the burden of establishing that an
individual’s disability poses a direct health or safety threat to
t he di sabl ed enpl oyee or others is not a sinple one. A nunber of
cases either hold or suggest that direct threat is an affirmative
def ense on which the defendant ordinarily has the burden of proof.?2
Ot her cases hold to the contrary.2 Because neither side objected
to either of the district court’s instructions described above, we
review this challenge for plain error.

As we stated in H ghlands Ins. Co. v. National Union Fire |Ins.

Co. of Pittsburgh, 27 F.3d 1027, 1031-1032 (1994):

Feder al Rule of GCvil Procedure 51 is even nore
restrictive than Crimnal Rule 52(b); indeed, one circuit
holds that it allows no new attacks on instructions on
appeal. W thus agree with the Sixth Crcuit that “[t]he

The court instructed the jury that the plaintiff had the burden of proving this
and ot her elenents of her case. Second, the defendant asserted an affirmative
defense that plaintiff was removed fromdriving the van because her enpl oynent
inthis capacity posed a “direct threat” to the health or safety of others. The
court charged that the defendant had the burden of proving this affirmtive
def ense.

The defendant’s only objection at trial that related to the defendant’s
“direct threat” defense was to the court’s failure to require the jury to answer
a separate interrogatory on this defense. The defendant was concerned that
without a separate jury issue on the defendant’s affirmative defense, the jury
woul d becone confused and require the defendant to prove an elenent of the
plaintiff's case--that Rizzo was a “qualified individual with a disability.”
Def endant nmakes a very di fferent argunment on appeal . Instead of arguing that the
court should have given the jury a separate interrogatory on the defendant’s
affirmative defense, it argues that the court erred in assigning the burden of
proof toit toestablishthis affirmati ve defense. The defendant’s objection did
not conplain of the court’s burden of proof instruction and this issue was not
preserved for appeal

2See EEQC v. AIC Security Investigations, Ltd., 55 F.3d 1276, 1283-85 (7th
Cr. 1995); Nunes v. VAlI-Mart Stores, Inc., 164 F.3d 1243, 1247-48 (9th Cr.
1999); Hartog v. Wasatch Acadeny, 129 F.3d 1076, 1088-1089 (10'" Cir. 1997); see
also 29 CF.R § 1630.15(b)(2).

SMbses v. Anerican Nonwovens, Inc. 97 F.3d 446, 447 (11th Gr. 1996); EECC v.
Anego, Inc., 110 F.3d 135, 142-44 (1st Gr. 1997).
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principles and decision enunciated in Oano apply a

fortiori in the civil context where courts pay |ess
strict attention to procedural protocol.” O ano augnents
this court’s longstanding rule that reversal for plain
error is “not a run-of-the-mll renmedy” and will occur

“only in exceptional circunstances to avoid a m scarri age
of justice.”

In allocating the burden of proof to the defendant to
establish its defense, the district judge carefully followed the
marching orders we gave himin Rizzo I. 1In this circunstance we
are therefore unable to say the district court conmtted error at
all. But, if we assune that the district court sonmehow conmtted
error, it certainly was not plain or “obvious” error and we need
not resolve the burden of proof issue raised for the first tinme on
appeal . *

Turning to the sufficiency question, our review of the record
persuades us that the evidence anply supports the jury’'s finding
that R zzo was able to drive the van safely and did not pose a
direct threat to her passengers. M. R zzo produced evi dence of
her safe driving history and unbl em shed hi story of supervising the
children without incident. Rizzo al so produced evidence that CALC
eval uated her skills and gave her a driving score in excess of the

m ni num needed to be able to drive the van. She was experienced in

't is unclear fromthe statutory scheme who has the burden on this issue.
It nmay depend on the facts of the particular case. The EEOC suggested at
argument that where the essential job duties necessarily inplicate the safety of
others, the burden may be on the plaintiff to show that she can performthose
functions without endangering others; but, where the alleged threat is not so
closely tied to the enpl oyee’s core job duties, the enpl oyer may bear the burden.
See al so EECC v. Anego, 110 F.3d 135, 144 (1st Cir. 1997). None of these issues
were raised in the district court and all we decide today is that the district
court did not commit plain error in its charge.
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life saving procedures and possessed all licenses required by the
State of Texas

Ri zzo’ s own testinony supported the concl usion that she had no
difficulty supervising children on the bus. She testified about
how she used the van’s internal mrrors and how she kept order on
the bus. The evidence was clearly sufficient to support this jury
fi ndi ng.

B

CWLC argues next that Ms. R zzo failed to communicate with it
to provide sufficient information about her disability to allowthe
enpl oyer to eval uate whether she could performthe job safely.

The district court--as part of its charge on reasonable
accommodati on--explained the obligations of the enployer and
enpl oyee to comunicate wth each other about the enployee’s

disability and how that disability relates to job performance.?®

SThe court charged as fol |l ows:

For exanple, the individual needing the accommbdati on may not know enough
about the equi pnent used by the enployer or the exact nature of the work
site to suggest an appropriate accommodation. Likew se, the enpl oyer may
not know enough about the individual's disability or the limtations that
disability would inpose on the performance of the job to suggest an
appropriate accommodati on.

Where the mssing information is of the type that can only be provided by
one of the parties, failure to provide the informati on may be the cause of
t he breakdown and the party w thholding the information nmay be found to
have obstructed the process. This determ nation nmust be made in |ight of
the circunmstances surrounding a given case. If the enployer does not
obstruct the process, but instead makes reasonable efforts both to
comuni cate with the enployee and provide accommodati ons based on the
information it possesses, the enployer has made a good faith effort of
accomodat i on.

An enployer does not have the responsibility to go in search of
i nformation, such as nedical advice, that is uniquely in the hands of the
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In rendering a verdict for the plaintiff, the jury inplicitly
found no inadequate responsiveness by M. R zzo in providing
necessary information about her condition. No objection was nade
to this charge so the question narrows to whether the evidence is
sufficient to support this inplicit finding. View ng the evidence
in a light favorable to the verdict, our review of the record
persuades us that the evidence is sufficient.

It is undi sputed that before the parent expressed concern that
Ms. R zzo could not safely drive the van and supervise the
children, CWC knew a nunber of inportant facts: M. R zzo
possessed a comrercial driver’s license; she had taken and passed
all of the witten and performance criteria established by CAC
relating to van driving; and finally, no one had ever reported to
appellant that Ms. Rizzo had failed to safely drive the van and
supervise the children. 1In fact, the parent who expressed concern
about Ms. R zzo did not observe her engaging in any unsafe
practices.

In response to the statenent nmade by the concerned parent,
appellant’s director, M. Ryan, told M. R zzo that she was
concerned about whether Ms. Rizzo could hear a siren and whet her
she could hear a child choking in the van. M. Ryan told Ms. R zzo

that she could no I onger drive the van until CWA.C satisfied itself

enpl oyee, particularly when the enployee appears not to have been
particularly responsive to requests for further information.



that she could do it safely. Follow ng this neeting, M. Ryan
indicated to Ms. Rizzo that CALC woul d have an audi ol ogi st test M.
Ri zzo at the school. Despite inquiry by Ms. Rizzo, CWC never
arranged for such a test. Approxi mately three weeks |ater Ms.
Ri zzo went to her own audiologist. After testing her hearing, the
audi ol ogi st reported that Ms. Rizzo should have no difficulty
hearing a siren. M. Rizzo delivered the audiologist’s report to
Ms. Ryan and told her to call the audiologist if she had any
guestions. Wien Ms. R zzo asked Ms. Ryan whether CWA.C planned to
have an audi ol ogi st test her at the school, Ms. R zzo received no
definitive answer. M. Ryan finally told Ms. R zzo that the matter
was in the hands of Ms. Ryan’s superior, Claudia Adane. Wen it
becane apparent to Ms. Rizzo that CALC planned to take no further
steps to resolve the question of whether her hearing inpairnent
affected her ability to drive the van and supervise the children in
the van, she resigned.

We are satisfied that the jury was entitled to concl ude that
Ms. Rizzo adequately communicated with CAC about her hearing
inpairment and the effect of this inpairnent on her ability to

safely drive the school van.

For the above reasons, the judgnment of the district court is



affirmed.®

5The dissent takes the position that Rizzo's proof failed as a matter of |aw
to establish that Ri zzo suffered an adverse enpl oynent action. W agree with the
panel opinion (Rizzo Il) that a reasonable jury could have concl uded that when
Ri zzo was prohibited fromdriving the van, her hours were reduced by about 25%

causing a simlar reduction in her pay. This is sufficient evidence to establish
an adverse enpl oynent action.
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JONES and SMTH, Circuit Judges, with whom WENER, C rcuit Judge,

j oi ns, dissenting:

The result inthis caseis facially absurd: An enpl oyee whose
numer ous duti es as assi stant teacher and adm ni strative aid include
driving small children in the school van is asked tenporarily not
to drive until she can show that her poor hearing does not endanger
her young passengers. For this purportedly reprehensible deed,
done in the interest of child safety, the school nust pay the im
pai red enpl oyee $100, 000 plus attorney’s fees.

Congress surely could not have intended such an outcone.

We respectfully dissent.

l.

W agree with the majority to the extent that it resolves
thorny substantive |legal issues arising under the ADA. That is,
the en banc majority, |like the panel dissent, correctly concludes
that the ADA requires enployers and enpl oyees to engage in a good
faith, interactive process of infornmation exchange with regard to
an enployee’s disability and the availability of reasonable accom
nodati ons. An enpl oyee who unreasonably fails to provide the em
pl oyer with such information is thus precluded frompursui ng an ADA
action against his enpl oyer.

We di sagree, however, with the majority’s ultimte decisionto

affirmthe judgnent based on the verdict. The majority does so not



only in the face of serious doubts about whether Ri zzo provided
adequate information concerning the scope of her disability to
CW.C, but also despite a fatal flaw in her prim facie case.

Specifically, Rizzo failed, as a matter of law, to prove that
CWLC t ook any adverse enpl oynent action because of her disability,
a necessary elenent of an action under the ADA The majority,
agreeing with the panel in Rizzo Il,’ dispenses with this issue in
a single, perfunctory footnote. W would reverse and render on the
ground that Rizzo did not present sufficient evidence of an adverse
enpl oynent action to support the verdict.

We additionally are troubled by the majority’s avoi dance of
subst anti ve di scussion of Rizzo |,® in which the panel assigned the
burden of proof to the enployer to show that an enpl oyee cannot
safely performan essential job function because of his disability
and thereby poses a direct threat to the health or safety of
others. R zzo | was incorrectly decided. The mgjority, however,
al together avoids this sticky questionSSadmttedly nade nore dif-
ficult by facially inconsistent provisions of the ADASSby asserti ng
that CW.C failed to raise the proper objection in district court.
As we will explain, that position is untenable, because CALC did

adequat el y obj ect.

" See Rizzo v. Children’s Wrld Learning Grs., Inc., 173 F.3d 254, 260 (5th
Cr. 1999) (“Rizzo I17).

8 See Rizzo v. Children’s Wrld Learning Ctrs., Inc., 84 F.3d 758, 764 (5th
Cr. 1996) (“Rizzo 1").
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1.

The ADA does not prohibit all discrimmnation on the basis of
disability, but only discrimnation that produces an adverse em
pl oynment action. The Act expressly prohibits enployers from®“dis-
crimnat[ing] against a qualified individual wwth a disability be-
cause of the disability of such individual in regard to job appli-
cation procedures, the hiring, advancenent, or di scharge of enpl oy-
ees, enployee conpensation, job training, and other terns, condi-
tions, and privileges of enploynment.”® Therefore, “[t]o establish
a prima faci e case under the ADA one nust show. (1) that he has a
disability; (2) that he was qualified for the job; and (3) that he
was subject to an adverse enploynent decision because of his
di sability.”?10

Ri zzo not only voluntarily resigned her position, but did so
over CALC s pleas for her to stay and inquiries as to what it m ght
do to keep her.' Rizzo alleges, however, that before her voluntary
resignation, she was denoted; she presents two theories to es-
tablish her denotion.

First, she maintains that she | ost wages from having to work

a reduced, split schedule, and felt stigmatized by her newduti es. *2

9 42 U.S.C. § 12112(a) (enphasis added).

10 | vy v. Jones, 192 F.3d 514, 516 (5th G r. 1999) (enphasis added).
1 see Rizzo Il, 173 F.3d at 265 (Wener, J., dissenting).

12 gee id. at 260-61; id. at 271 (Wener, J., dissenting).
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These actions my constitute a denotion, but an enployee
additionally nust show that he was denoted because of his
disability.® Rizzo made no such showing. To the contrary, she ad-
mtted that her new duties “were duties shared by all CAC em
pl oyees to varying degrees” and that “others also worked split
shifts.”

The sol e enploynent action for which there was evidence of
i nperm ssi bl e discrimnatory notive was CALC s tenporary suspensi on
of Rizzo's driving duties.®™ That tenporary enploynent action was
taken, as CANLC readily concedes, as the direct result of parents’
conplaints regarding R zzo’s hearing disability in the context of
express concerns for child safety. But suspensi onSSor even per-
manent renoval SSof driving duties al one does not constitute a deno-
tion, for that enploynent action, alone, did not cause a change in

pay or benefits.'® And although there need not be a “decrease in

13 gSee lvy, 192 F.3d at 516.
4 1d. at 271 (Wener, J., dissenting). See also id. at 260.
15 gee id. at 261; id. at 271 (Wener, J., dissenting).

1 The mpjority incorrectly attributes a reduction in Rizzo’s hoursSSand t hus,
her wagesSSt o the suspension of her driving duties. In fact, R zzo' s wages were
not reduced because of her hearing difficulties. Wen CALC suspended her driving
duties, CWC sinply reassigned her to performother tasks to make up for those
hour s. Indeed, Rizzo never lost her status as a full-tine enployee, but
continued to enjoy all the benefits of full-tine enploynent.

Ri zzo responds by asserting that her work hours neverthel ess di m nished. The
di spositive issue, however, is not whether she worked | ess hours, but why. The
record shows that it was ordinary business fluctuations resulting from the
seasonal nature of daycare workSSand not her |oss of driving dutiesSSthat caused
Ri zzo to receive reduced hours.

The weeks i nmedi ately foll owi ng Ri zzo’ s suspensi on of driving duties happened
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pay, title, or grade” to constitute a denotion, an enployee at
| east must showthat his reassi gnment of duties “proves objectively
wor seSSsuch as being | ess prestigious or less interesting or pro-
viding | ess room for advancenent.”' “[A] 'bruised ego' is not
enough. " 18

A reasonabl e juror could not conclude that the elimnation of
van-driving responsibilities fromthe duties assigned to an as-
sistant teacher and adm nistrative aide constitutes a denotion.
There is nothing inherently prestigious or interesting or career-
advanci ng about driving a van full of children.!® Rizzo therefore
cannot nmake t he necessary objective show ng of discrimnatory deno-

tion through her reduction in duties.

to coincide with CALC' s | owest period of staffing need. R zzo fails to rebut
CW.C s explanation with sufficient evidence that her reduced work hours were
attributable to her loss of driving duties, rather than ordi nary busi ness fl uc-
tuations. Beyond her own bare allegation, she cites only the testinony of Myra
Ryan, CW.C s director. But Ryan agreed nerely with the fact that R zzo's hours
had decreased, and in fact expressly disagreed with counsel for R zzo as to why
that had occurred.

17 sharp v. Gty of Houston, 164 F.3d 923, 933 (5th Gr. 1999).

8 Burlington Indus., Inc. v. Ellerth, 524 US. 742, 761 (1998) (quoting
Fl aherty v. Gas Research Inst., 31 F.3d 451, 456 (7th Gr. 1994)).

19 O&f course, our conclusion hereSSthat the renoval of driving
duties does not alone constitute a constructive denotion under
Shar pSSdoes not affect our view expressed in part Ill hereof that,
for purposes of assigning burden of proof, driving is an essenti al
function of Rizzo's job. The fornmer determnation turns on such
factors as the |evel of pay, prestige and chall enge of work, and
opportunity for career advancenent. The latter, by contrast, is
sinply an enpl oyer’ s good-faith determ nati on of what job functions
are essential to a particular position. Thus, a function could be
essential to the enployer while not commandi ng extra pay and bei ng
devoi d of prestige, challenge, or other objective value, the | oss
of which could constitute a constructive denotion.
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Because neither tenporary suspension nor even permanent re-
moval of driving duties alone qualifies as a denotion, and because
she di d not show any ot her disability-notivated adverse enpl oynent
action, Rizzo failed to present a prima facie case of liability un-
der the ADA. This court should therefore reverse and render judg-

ment as a matter of law in favor of CWAC

L1l

Not only, however, does the majority | ook past the absence of
an adverse enploynent action, but it also circunvents the
significantly nore chal | engi ng burden-of - proof issue by concl udi ng
that CAN.C failed to object as required under FED. R Cv. P. 51.
The mgjority errs in saying that CAC did not object and in
refusing to address the validity of Rizzo | on that ground.

More i nportantly, as we have said, R zzo | was incorrectly de-
cided. Under the proper rule, the enployee, not the enployer, has
the burden to prove that he can perform essential job functions
safely notwi thstanding his disability and does not thereby pose a
direct threat to the health or safety of others in the workpl ace.

Unfortunately, we cannot rely on the text of the ADAto tel
us how to assign the burden of proof, because different provisions
conflict, and anal ogi es to other federal enploynent discrimnation
laws are of limted utility. Nevertheless, under this circuit’s

pre-Rizzo | precedent, we have held that the rule crafted to ad-
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judicate clains under the Rehabilitation Act applies to ADA cases
as well.?® Mbst persuasive, however, is the fact that the rule
urged by the dissent in Rzzo Il offers the nost practical solution

to this vexing problem

A

To sustain an action under the ADA, an enployee first nust
prove, as part of his prima facie case, that he is a “qualified
individual with a disability.” 42 U S C 8§ 12112(a). I n ot her
wor ds, he has the burden to prove that he is “an individual with a
disability who, with or wthout reasonable accomodation, can
perform the essential functions of the enploynent position that
such individual holds or desires.” § 12111(8).% |In the context
of the ADA, ability to performan essential function neans, inter
alia, doing so without constituting a direct threat.

Pl ai nl y, then, when di scharging his burden of establishingthe
second elenent of a prima facie ADA caseSSqualification for the
j obSSthe plaintiff nust show that, in perform ng each essentia

function, he does not pose such a threat. Where, as here, the

20 Ssee Rizzo Il, 173 F.3d at 272-73 (Wener, J., dissenting) (citing Daugherty
v. Gty of El Paso, 56 F.3d 695, 697-98 (5th Cir. 1995)).

21 The ADA defers to an enployer's determinations of the essential functions
of a job. See § 12111(8) (“For the purposes of this subchapter, consideration
shall be given to the enployer’s judgnent as to what functions of a job are es-
sential, and if an enpl oyer has prepared a witten description before advertising
or interviewing applicants for the job, this description shall be considered
evidence of the essential functions of the job.”).
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function is (1) driving (2) a van (3) full of pre-school-age chil-
dren (4) on public streets in a high-traffic urban area, an em
pl oyee with a disability that has an obvious nexus to performng
that job function in a safe manner nust negate the threat.

True, the ADA also provides enployers with the affirmative
defense of showing a direct threat:

It may be a defense to a charge of discrimnation

that an all eged application of qualification standards,

tests, or selection criteria that screen out or tend to

screen out or otherw se deny a job or benefit to an in-
dividual with a disability has been shown to be job-
related and consi stent with business necessity, and such
performance cannot be acconplished by reasonable
accommodat i on.
§ 12113(a). “The term'qualification standards' may include a re-
qui renent that an individual shall not pose a direct threat to the
health or safety of other individuals in the workplace.”
§ 12113(b).

In other words, it is the enployee’s burden to prove that he
is a qualified individual with a disability (which includes, in
sone cases, negating direct threat), and it is the enpl oyer’s bur-
den to establish that an enployee poses a direct threat to the
health or safety of other individuals in the workplace. These pro-
vi sions, however, | eave a troubling gap, one that is exposed by the
facts of this case: Wose burden is it if, according to the em
pl oyer, an enpl oyee is not a qualified individual because, as a re-

sult of his disability, his unsafe performance of an essential job

function renders hima direct threat to others in the workpl ace?
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On the one hand, inposing the burden on the enpl oyee requires
himto prove that he is not a direct threatSSa rule that appears to
conflict with 8 12113(b), which assigns the burden, conpletely and
W t hout exception, to the enployer to prove direct threat, and not
to the enployee to disprove such a threat. On the other hand
pl aci ng the burden on the enployer requires it to showthat the em
pl oyee cannot performan essential job function safelySSa rul e that
conflicts with provisions of the ADA that expressly assign the bur-
den to the enployee to prove that, as a qualified individual, he
can performall essential job functions.

To place the burden on the enployer is to hol dSSabsurdly, in
our viewsSthat unsafe execution of job duties neverthel ess con-
stitutes adequate performance. This approach effectively rewites
the ADA to require an enployee nerely to prove his ability to
“perform the essential functions of the enploynent position,”
8§ 12111(8), without regard “to the health or safety of other indi-
viduals in the workplace,” 8 12113(b). As a matter of statutory

construction if nothing else, such a rule is untenable.

B
Because the answer cannot be found in the statutory text, we
are licensed to |look to other sources for guidance. No obvi ous
sol utions appear fromsinply | ooking to other federal enploynent

di scrim nati on statutes. Neverthel ess, this court has held that
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the rul e governi ng burden of proof under the Rehabilitation Act ap-
plies also to the ADA. See Daugherty, 56 F.3d at 697-98. R zzo
therefore is flawed as a matter of stare decisis, violating our

maxi mthat one panel cannot overrul e anot her.

1.

In Rizzo |, 84 F.3d at 764, the panel held that “[a] n enpl oyee
who is a direct threat is not a qualified individual with a dis-
ability. As with all affirmative defenses, the enpl oyer bears the
burden of proving that the enployee is a direct threat.” In other
wor ds, the panel placed the burden to prove direct threat on the
enpl oyer, and did so irrespective of whether the danger involves an
essential job functionSSlabeling absence of direct threat as a
qualifier to be a handi capped enpl oyee covered by the ADA, yet im
perm ssibly shifting to the enployer the enployee’s burden of
proving his qualification.

This approach mrrors that taken with regard to the bona fide
occupational qualification defense provided in other federal em
pl oynment discrimnation statutes such as title VIl and the ADEA. %2
Under those provisions, the enployer has the burden to justify the

ot herwi se unl awf ul di scri m nati on shown by t he enpl oyee by pl eadi ng

22 gee 42 U.S.C. § 2000e-2(e) (title VI1); 29 U.S.C. § 623(f) (ADEA).
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and proving a business necessity defense.?® As this circuit has
noted with respect totitle VII, placing the burden of proof on the
enpl oyer to defend discrimnatory acts on the basis of business
necessity i s consistent

with the purpose of the ActSSproviding a foundation in

| aw for the principle of nondiscrimnation. [OQherw se,]

the exception wll swallowthe rule. . . . [T]he princi-

pl e of nondiscrimnation requires that we hold that in

order torely on the bona fide occupational qualification

exception an enpl oyer has the burden of proving that he

had reasonabl e cause to believe, that is, a factual basis

for believing, that all or substantially all wonen woul d

be unable to performsafely and efficiently the duties of

the job invol ved. 2

The analogy is less than perfect, however. Unlike the ADA,
which expressly applies only to “qualified individual[s],”?
title VIl and the ADEA broadly protect “any individual,”? limting
references to an enployee’s ability to do the job to the provisions
governing the bona fide occupational qualification defense.

This is not to say that a title VII or ADEA plaintiff is not

required, as part of his prima facie case, to prove he is

23 See Weeks v. Southern Bell Tel. & Tel. Co., 408 F.2d 228, 232 (5th Gr.
1969) (title VIl); EECCv. Univ. of Tex. Health Science Ctr., 710 F.2d 1091, 1093
(5th Gr. 1983) (ADEA).

24 \Weeks, 408 F.2d at 235.

% See 42 U.S.C. 8§ 12112(a) (prohibiting discrimnation “against
a qualified individual wwth a disability because of the disability
of such individual”) (enphasis added).

26 See 29 U.S.C § 623(a)(1) (prohibiting discrimination “against any
i ndividual . . . because of such individual's age”); 42 U S.C. 8 2000e-2(a)(1)
(prohibiting discrimnation “against any individual . . . because of such
i ndividual’s race, color, religion, sex, or national origin”).
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qualified. After all, failure to nake such a show ng constitutes
failure to prove discrimnation; an enployer need nerely present
inability as the real notive behind the adverse enpl oynment acti on. ?/
But the distinction does underm ne the anal ogy between disability
di scrimnation, on the one hand, and age or sex discrimnation on
the other. It evinces Congressional understandi ngSSnot to say com
nmon senseSSt hat an enpl oyee’s ability to do the job, and to do so
safely, is a matter of heightened concern when it conmes to dis-
ability, and has a special neaning not present in the context of
age or sex. Any reasonable |egal regine that condemms enpl oynent
di scrimnation should therefore acknow edge and incorporate this

di stinction.

2.

A closer analogy mght be found in the Rehabilitation Act,
whi ch prohibits recipients of federal funding fromdiscrimnating
agai nst an “otherwise qualified individual with a disability
by reason of her or his disability.” 29 U S.C 8§ 794. Under that
statute, “the burden lies with the plaintiff to show that he is
otherwi se qualified,” and he is “otherwise qualified” only if he

can performthe essential functions of the position in question

27 See, e.g., Sreeramv. Louisiana State Univ. Med. Ctr.SSShreveport, 188 F. 3d
314, 318 (5th Cr. 1999) (holding that plaintiff “failed to establish a prina
facie case of sex and/or national origin discrimnation because she failed to
establish that she was qualified for the position in question at all relevant
times”).
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w t hout endangering the health and safety of [hinmself] or
others.'”?8

Even here the analogy is inperfect. Although the protected
cl assSSdi sabl ed i ndi vidual sSSi s the same under both acts, the Re-
habilitation Act, unlike the ADA, offers no explicit exception to
liability for business necessity or workplace safety, whether as
part of the enployee’s prinma facie case or as an affirmative
def ense. The Chandl er court thus was forced to construct an excep-
tion, using the “otherwise qualified’” |anguage as its statutory
hook:

Taken literally, “otherwi se qualified” could be defined

to include those persons who would be able to neet the

particul ar requirenents of a particul ar program®“but for”
the limtations i nposed by their handi caps. The Suprene

Court, however, expressly disapproved of such an
interpretati on because of the absurd results that would
be produced. “Under such a literal reading, a blind

person possessing all the qualifications for driving a
bus except sight could be said to be 'otherw se
qualified" for the job of driving. Clearly, such a
result was not intended by Congress.” The Suprene Court
i nst ead defi ned an ot herwi se qualified person as “one who
is able to neet all of a program s requirenents in spite
of his handicap.”[?]

In light of the schene of the Rehabilitation Act, which prohibits
di scrim nation against “otherwi se qualified’” individuals, wthout

di scussion of defenses or justifications, it was only natural to

28 Chandler v. City of Dallas, 2 F.3d 1385, 1393-94 (5th Gr. 1993) (quoting

Chiari v. Cty of League Cty, 920 F.3d 311, 317 (5th Cir. 1991) (quoting 29
CF.R § 1613.702(f) (1990))).

29 2 F.3d at 1393 (quoting Southeastern Community Col |l ege v. Davis, 442 U.S.
397, 406, 407 n.7 (1979)).
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pl ace the burden on the plaintiff.

Quite arguably, the ADA shows that Congress learned its | esson
fromthe Rehabilitation Act, for the ADA not only expressly nen-
tions both business necessity and workpl ace safety, but also lists
themas affirmati ve defenses for enployers.* As we have di scussed,
ot her, conflicting provisions of the ADA prevent us fromendi ng the
anal ysis there. Nevertheless, the very existence of these affirm
ative defense provisions should give sone pause before we
incorporate the Rehabilitation Act caselaw into our ADA

j urisprudence.

3.

This court, however, already has confronted the strengths and
weaknesses of anal ogi zing the ADAto the Rehabilitation Act. Per-
haps adopting the old adage not to |l et the perfect be the eneny of
t he good, we applied the Rehabilitation Act framework for burden of
proof to the ADA, and did so before R zzo | was deci ded.

I n Daugherty, 56 F.3d at 697, we stated that “[t]he el enents
of a cause of action at issue in our case . . . are virtually the
sane under the Rehabilitation Act and the ADA.” The Daugherty
court went on to incorporate explicitly the Chandler rule into the
ADA:

In Chandler, we [stated that] . . . [a]n otherw se qual -

30 See 42 U.S.C. § 12113(a)-(b).
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i fied handi capped individual is defined as one who can

performthe essential functions of the position in ques-

tion wthout endangering the health and safety of the

i ndi vidual or others. . . . [T]his holding |ikewi se com

pels us to hold that under the ADA Daugherty is not a

qualified individual with a disability for the position

of bus driver. This essential elenent of his claimis

| acki ng.

Daugherty thus teaches that an enployee’s ability to perform
essential job functions safely is part of his prinma facie case, un-
der the ADA no | ess than under the Rehabilitation Act. Therefore,

the Rizzo | panel erred in placing the burden of proof on the

enpl oyer.

C.

Because the text of the ADA is unyielding and beyond
rehabilitation, and analogies to other federal enpl oynent
discrimnation statutes are of little help, courts are left wth no
choice but to construct a rule that makes the best sense, while
adhering as closely as possible to what we can discern Congress
woul d have wanted. As we have seen, an obvious alternative to the
rule of Rizzo |l is to place the burden on the enployee, as we did
in Daugherty.3 That is the approach urged by the dissent in

Rizzo 113 and is the lawin the First and El eventh Crcuits.?3

31 See Daugherty, 56 F.3d at 697-98.

32 See 173 F.3d at 273 & n.64 (Wener, J., dissenting).

3% See EECC v. Anmego, 110 F.3d 135, 144 (1st Cir. 1997) (stating
that “in a Title | ADA case, it is the plaintiff’s burden to show
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This rule requires the enpl oyee to disprove that he is a di-
rect threat to others, though only within the context of an essen-
tial job function. It would still leave it to the enployer to
prove direct threat either where an enployee is unable safely to
performa non-essential job function, or where his disability only
renders hima threat to the workpl ace generally. 3

Take this case as an exanple. R zzo suffers froma hearing
disability that, according to CALC, renders her unable to drive
children safel ySSone of the essential functions of her job. The
disability therefore directly inplicates her ability to do that
job. Under the rule advocated by the dissent in Rizzo Il, she, as
t he enpl oyee, has the burden to prove she can drive safely.

There is much to be said on principle for this distinction
between the ability to performa particular job function safely, on

t he one hand, and being a general threat to the health or safety of

that he or she can performthe essential functions of the job, and
is therefore 'qualified.' Where those essential job functions
necessarily inplicate the safety of others, plaintiff nust
denonstrate that she can performthose functions in a way that does
not endanger others. There nay be other cases under Title | where
the issue of direct threat is not tied to the issue of essential
job functions but is purely a matter of defense, on which the
def endant woul d bear the burden.”); Mses v. Am Nonwovens, Inc.,
97 F.3d 446, 447 (11th Gr. 1996) (holding that, where “[e]ach of
Moses’ s assigned tasks presented grave risks to an enployee with a
sei zure disorder,” “[t]he enployee retains at all tines the burden
of persuading the jury either that he was not a direct threat or
t hat reasonabl e acconmodati ons were avail able”).

3% Rizzo nust contend that driving a bus is an essential function of her
position. If it were not, CALC could have nade an offer “she couldn't refuse”
to accommodate her by replacing that non-essential function with other duties.
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others in the workplace, on the other hand. It recogni zes that we
may have special cause for suspicion when an enployer justifies
discrimnation not on the relatively concrete and nore readi ly nea-
surable basis of ability to perform a particular essential job
function safely, but because of a proffered generalized concern
about health and safety. “Few aspects of a handicap give rise to
the sanme |evel of public fear and m sapprehension as
cont agi ousness. Even those who suffer or have recovered fromsuch
noni nfectious diseases as epilepsy or cancer have faced
discrimnation based on the irrational fear that they m ght be
cont agi ous. " 3%°

We therefore may have reason to be particularly wary of an em
pl oyer who asserts generalized rather than job-function-specific
justifications. It is reasonable to allocate the burden of proof
accordingly and to assune that Congress had Arline in mnd when it
enacted t he ADA. 3¢

Admttedly, nothing in the text of the direct-threat provision
supports this distinction. But this approach does at | east preserve

sone role for 8§ 12113(b), by requiring enployers to prove direct

35 sSchool Bd. v. Arline, 480 U.S. 273, 284 (1987).

36 See Jeffrey A Van Detta, “Typhoid Mary” Meets the ADA: A Case Study of the
“Direct Threat” Standard Under the Americans with Disabilities Act, 22 Harv. J. L.
& PuB. Pal’'y 849, 857-58, 860 (1999) (“The 'direct threat' standard had its
genesis in litigation involving enployees with contagi ous di seases under the Re-
habilitation Act of 1973 [citing Arline]. . . . \Wen Congress considered the
| egi sl ation that becanme the ADA, it used Arline as a starting point for grappling
with disqualification of enployees due to safety risks.”).
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threat when the issue does not concern an enployee’'s ability to
perform an essential job function.

I n conclusion, the rule endorsed by the dissent in R zzo Il of-
fers a practical, balanced solutionto the problem one to which the
ADA unfortunately has I eft no answer. By placing the burden on the
enpl oyee with regard to essential job functions and on the enpl oyer
for generalized, non-functional health concerns, it enforces the
Congressi onal mandate that unjustifiable discrimnationonthe basis
of disability is intolerable, while recognizing the reality that
disability raises legitimate questions of enployee qualification
uni que in enploynent discrimnation | aw.

By distinguishing between essential job functions on the one
hand and ot her, generalized health and safety concerns on t he ot her,
this rule reflects the fact that our npbst intense suspicions of
untoward notivation are triggered when nerely generalized concerns,
| acking a basis in a concrete, particular essential job function,
are put forth to justify discrimnation on the basis of disability.
Havi ng found the right answer in Daugherty, this court ought not to

have departed fromit in Rizzo |

| V.
The majority says it need not address Rizzo | because CWC
failed to file a proper objection. W disagree.

Counsel for CALC di d object. The original instructions direct-
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ed the jury to place the burden on Ri zzo to prove she was a quali -
fied individual with a disability, and the burden on CALC to prove
Ri zzo constituted a direct threat to others in the workplace. The
instructions further stated, however, that R zzo would not be a
qualified individual wwth a disability should the jury find that she
posed a direct threat to othersSSas Rizzo | itself suggested.?

Accordi ngly, CWC was concernedSSand understandably soSSt hat
the repeated reference to direct threat would confuse the jury and
mslead it to believe that CALC not only had to prove direct threat,
but al so had to disprove Rizzo's qualifications in toto, including
absence of direct threat. CWC thus objected and requested a cl ar-
ification, which the court denied. Having failed to obtain an addi -
tional instruction clarifying that R zzo, and not CWC, had the
burden to prove that she was a qualified individual, CAC nust have
found it futile to seek further instruction that Rizzo, and not
CW.C, had the burden to prove ability to perform essential job
functions safely and in a non-threatening way.

Moreover, CALC s sense of futility nmust have been particularly

37 See Rizzo |, 84 F.3d at 764 (“An enployee who is a direct threat is not a
qualified individual with a disability. As with all affirmative defenses, the
enpl oyer bears the burden of proving that the enployee is a direct threat.”).
This statement isitself contradictory: An enployee has the burden of provingthat
he is a “qualifiedindividual,” which he cannot be if there exists a direct threat
in his performance of an essential function; therefore, at |east at that stage,
proof of direct threat should not be the enpl oyer’s burden. Only if the enpl oyee
establishes a prina facie case that includes perform ng each essential function
safely (i.e., nodirect threat inthe physical perfornmance per se) is the enpl oyer
put in the position of having to advance and prove any affirmative defense,
i ncludi ng generalizedthreats to health and safety fromthe enpl oyee’ s presence in
t he wor kpl ace.
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daunting in light of the express | anguage of Rizzo |.3% To be sure,
as a general matter FED. R Qv. P. 51 provides that “[n]o party may
assign as error the giving or the failure to give an instruction
unl ess that party objects thereto before the jury retires to con-
sider its verdict, stating distinctly the matter objected to and the
grounds of the objection.” But the rule is not without exceptions.
“[Flailure to object may be disregarded if the party’s position has
previously been nmade clear to the court and it is plain that a
further objection would have been unavailing.”?3 For exanpl e,
where, “[a]Jt the tinme of the trial, the prevailing Fifth Crcuit
rule did not require subm ssion of the requested charge . . .,
further objection by the appel |l ants woul d have been fruitless.” Id.
(bj ection here woul d have been simlarly fruitlessSSand thus sim -
|arly excusedSSfor we had just recently sent the court direct in-
structions regardi ng burden of proof in R zzo |

G ven not only CA.C s request for clarification on the proper
scope of each party’s burden, but also the binding |anguage of
Rizzo |, the fundanental purpose of rule 51SSto apprise the court of
the Il egal issues in the caseSSwas anply served here. CWC s argu-

ment therefore was preserved adequately for appeal.

%8 See Rizzo |, 84 F.3d at 764 (“As with all affirmative defenses, the em
pl oyer bears the burden of proving that the enployee is a direct threat.”).

% Lang v. Texas & Pac. Ry., 624 F.2d 1275, 1279 (5th Gr. 1980).
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V.

In summary, the ADA is not a paragon of |egislative drafting.
Particularly inpenetrable is the statutory allocation of burden of
proof regarding an enployee's qualifications and the threat that
di sabl ed enpl oyees m ght pose to health and safety. The nost real -
istic and principled resolution of this dispute would have been to
reverse and render judgnent for CALC for want of an adverse enpl oy-
ment action and to take any appropriate opportunity to address the
facially conflicting provisions of the ADA on burden of proof of

direct threat. Therefore, we respectfully dissent.
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