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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FIFTH CIRCU T

No. 97-50500

| TT COVMERCI AL FI NANCE CORPORATI ON,

Pl ai ntiff-Appellee,
V.
BANK OF THE WEST,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

January 20, 1999
Before KING Chief Judge, and WSDOM and DAVIS, Circuit Judges.

KING Chief Judge:

Def endant - appel | ant Bank of the West appeal s the judgnent
of the district court granting plaintiff-appellee |ITT Comrerci al
Fi nance Corporation’s notion for summary judgnent. Bank of the
West chall enges the district court’s determ nations that the
security interest of ITT Commercial Fi nance Corporation has
priority over Bank of the West’'s security interest, and that Bank
of the West is liable to ITT Commerci al Finance Corporation for
conversion. Although we agree with the district court’s priority

determ nation, we disagree with its conclusion on conversion, and



we therefore reverse the district court’s judgnent and remand for

further proceedings.

| . BACKGROUND

Def endant - appel | ant Bank of the West (BOW and plaintiff-
appellee I TT Commerci al Finance Corporation (ITT) are both
comercial |lenders. Over the course of several years, both BOW
and I TT lent noney to the sane debtor, a fledgling m croconputer
deal ership that operated initially as a sole proprietorship run
by Carl os Chacon and doi ng busi ness under the trade nane
“Conmpucentro USA.” Two predecessors-in-interest to BON Coronado
Bank and Texas National Bank, made |oans to the sole
proprietorship in August 1988 and February 1990, respectively.
They filed financing statenents in the office of the Secretary of
State of the State of Texas (the Secretary of State) to perfect
their security interests in a broad class of current and after-
acquired property under the nanmes “Carl os Chacon d/b/a
Conmpucentro USA” and “Carlos R Chacon and Lorena Chacon d/ b/a
Compucentro USA.” BOW subsequently purchased these | oans from
the FDI C and now hol ds the security interests.

On Novenber 26, 1990, Carlos Chacon incorporated the sole
proprietorship under the nane “Conpu-Centro, USA Inc.” On
Decenber 12, 1990, Chacon informed BOWof the incorporation using

| etterhead of the sole proprietorship bearing the nane



“Conmpucentro USA.” The letter stated: “Enclosed please find
copies of our newy incorporated |license. As you finalize the
paperwork on our loan you [may want to reflect that we are
i ncor porated.”

On January 28, 1991, BOWTfiled a notice of assignnent of the
i nterest underlying Coronado Bank’s 1988 filing with the
Secretary of State, and, on March 11, 1991, BOWNsimlarly filed a
noti ce of assignnent of the interest underlying Texas Nati onal
Bank’ s 1990 filing. These assignnent notices did not reflect the
debtor’s recent incorporation. Rather, they listed the debtor’s
name as “Chacon, Carlos d/b/a Conmpucentro, USA’ and “Carlos R

Chacon and Lorena Chacon d/ b/a Conpucentro USA,” respectively.
BOW al so i ndependently extended secured financing to the new
corporation, filing a new financing statenent on January 18, 1991
covering a broad class of current and after-acquired property and
speci fying the nane of the debtor as “Conpucentro, USA, Inc.”
Notably, the filing left out the hyphen in the corporation’s
| egal nane.
On Cctober 1, 1991, ITT agreed to extend a |line of credit
for inventory purchases to Conpu-Centro, USA, Inc. On Cctober
14, 1991, ITT filed a financing statenent covering a broad cl ass
of current and after-acquired property and specifying the nane of
the debtor as “Conpu-Centro, USA, Inc.” In the course of
conducting a credit review of the corporation, |ITT | earned,
through a | oan application and a credit report, that Conpu-
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Centro, USA, Inc. had existed before its Novenber 1990

i ncorporation with a different nanme and busi ness structure. |ITT
al so possessed financial docunents of the Chacons that listed a
$68,000 liability to BOWfor a loan. |ITT did not investigate
further, and, on Cctober 18, 1991, |ITT obtained an official
search of the Secretary of State’s records in the nane * Conpu-
Centro, USA, Inc.” ITT"s filing was the sole filing reflected
on the search report.

In the course of its business, Conpu-Centro, USA, Inc.
entered into a contract with the federal governnent to supply a
medi cal center with conputers. Neither ITT nor BOW provi ded
Compu-Centro, USA, Inc. with funding to obtain these conputers.
Compu- Centro, USA, Inc. established an account at BONin which it
deposited the proceeds of the governnent contract. No other
funds were deposited into this account. In 1993, Conpu-Centro,
USA, Inc. paid BOW $300,000 out of the $1.3 million received as
proceeds of the governnent contract by a check drawn on the BOW
account. The purpose of the paynent was to satisfy, in part, the
out st andi ng bal ance on the debt owed to BOW BOWdid not
i nstruct Conmpu-Centro, USA, Inc. to nmake paynment out of these
proceeds and never offset or froze the account. At the tine of
t he paynent, Conpu-Centro, USA, Inc. was in default on its

obligation to ITT in the anount of $117,795.14.1

1 Conpu-Centro, USA, Inc. formally defaulted on its
obligation to ITT on June 4, 1993.
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On March 7, 1994, ITT filed this diversity action agai nst
BOW seeki ng a declaratory judgnent regarding the priority of its
security interest in the collateral of Conpu-Centro, USA, Inc.,
and all eging that BOWhad converted the proceeds of the
governnment contract. On cross-notions for summary judgnent, the
district court granted sunmary judgnent in favor of ITT on the
declaratory judgnent claim finding that ITT's lien had priority
because BOWNs earlier-filed financing statenents were seriously
m sl eadi ng. Thereafter, the case was transferred to a second
district court judge, who granted ITT's notion for sunmary
judgnent on its conversion claimon the ground that BOW had not
recei ved the governnent contract proceeds from Conpu-Centro, USA
Inc. in the ordinary course of business because the paynent was
in partial satisfaction of a noney debt. The district court
entered final judgnent in favor of ITT in the anount of
$86, 959. 98 plus pre- and post-judgnent interest. BOWtinely
appeal ed.

1. STANDARD OF REVI EW

This court reviews the grant of summary judgnent de novo,

and applies the sane standard used by the district court. See

Norman v. Apache Corp., 19 F.3d 1017, 1021 (5th Cr. 1994).

Summary judgnent is proper “if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with

the affidavits, if any, show that there is no genuine issue as to



any material fact and that the noving party is entitled to a
judgnent as a matter of law” Fed. R Cv. P. 56(c). Al
factual questions are viewed in the light nost favorable to the

nonnmovi ng party. See Quest Exploration & Dev. Co. v. Transco

Enerqy Co., 24 F.3d 738, 741 (5th Gr. 1994). 1In this diversity

action, we nust foll ow Texas | aw. See Cosden Ol & Chem Co. V.

Karl O Helm Aktiengesellschaft, 736 F.2d 1064, 1069 (5th G

1984) .

[11. DI SCUSSI ON
A Who Has Priority?

If BOWs filings perfected its security interest in the
coll ateral of the debtor corporation Conpu-Centro, USA, Inc., BOW
enjoys first priority and consequently cannot be liable to ITT
for conversion of the proceeds of the governnent contract.

Al t hough BOWs filings precede |ITT's filing, ITT argues, and the
district court held, that ITT has first priority with respect to
the debtor corporation’s coll ateral

1. The District Court Opinion

In a thorough and careful opinion, the district court first
addressed whet her the 1988 and 1990 financing statenents
pertaining to Coronado Bank’s and Texas National Bank’s |oans to
the sole proprietorship sufficiently perfected BONs security

interest in the collateral at issue in this case--coll atera



Compu- Centro, USA, Inc. indisputably acquired nore than four
months after its incorporation. According to the district court,
because col |l ateral acquired nore than four nonths after Conpu-
Centro, USA, Inc.’s incorporation, by definition, had not been
transferred fromthe sole proprietorship to the new corporation,?
BOW coul d not rely upon the 1988 and 1990 financing statenents to
perfect its security interest in that collateral unless those
filings were not seriously msleading with respect to the
debtor’s nane after incorporation.® See Tex. Bus. & Cou CoDE ANN.

8§ 9.402(g) (West 1991).

A financing statenent is not seriously msleading if “a
reasonably prudent subsequent creditor would have di scovered the

prior security interest.” Continental Credit Corp. v. Wilfe Gty

Nat’'| Bank, 823 S.W2d 687, 689 (Tex. App.--Dallas 1991, no

2 The Uni form Commerci al Code (UCC), as adopted in Texas,
provides: “Afiled financing statenent remains effective with
respect to collateral transferred by the debtor even though the
secured party knows of or consents to the transfer.” TeEx. Bus. &
Cow CobeE ANN. 8§ 9.402(g) (West 1991).

3 Section 9.402(g) further provides:

Where the debtor so changes his nanme or in the case of an
organi zation its nane, identity or corporate structure that
a filed financing statenent becones seriously m sl eading,
the filing is not effective to perfect a security interest
in collateral acquired by the debtor nore than four nonths
after the change, unless a new appropriate financing
statenent is filed before the expiration of that tine.

TEX. Bus. & Com CobE ANN. 8§ 9.402(g). Therefore, the pre-

i ncorporation financing statenments would sufficiently perfect
BOWs security interest in the after-acquired collateral of the
new corporation provided they were not “seriously m sleading.”
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wit). The district court found that the pre-incorporation
financing statenments were seriously msleading as to the new nane
of the debtor, and therefore BONwas required to file a new
financing statenment after the debtor’s incorporation to perfect
its security interest in the collateral acquired nore than four
mont hs after incorporation. The district court “recogni ze[d] the
obvious futility of discovering a financing statenent [that]
lists the debtor as an individual under the name ‘ Carl os

Chacon’” . . . in a search of a corporation under the nane ‘ Conpu-
Centro, USA, Inc.’” (internal quotation marks omtted).

The court simlarly found that BONs filings of the notices
of assignnent of the pre-incorporation security interests were
seriously m sl eading because they too were filed under the pre-

i ncor poration nane of the debtor. According to the court, the
filings under “Carlos Chacon d/ b/a Conpucentro USA’ and/or
“Carl os R Chacon and Lorena Chacon d/b/a Conpucentro USA’ were
seriously m sl eadi ng because no reasonably prudent creditor
searching for filings pertaining to a corporation naned “Conpu-
Centro, USA, Inc.” could be expected to find them

The remai ning question for the district court, therefore,
was whet her BOWN s post-incorporation financing statenent filed
January 18, 1991 under *“Conpucentro, USA, Inc.” effectively

perfected its security interest in the collateral of the new



corporation.* This required analysis of the Texas non-uniform
anmendnent whi ch provides that:
[fl]iling under a trade nanme or assuned nane al one shall not
be sufficient to perfect a security interest unless the
trade nane or assuned nane is so simlar to the debtor’s
| egal nane that the trade nane or assuned nane filing would
be di scovered in a search of the filing officer’s
records . . . conducted in response to a request using the
| egal nanme of the debtor.
TEX. Bus. & Cov CobE ANN. 8 9.402(g). I TT argued that BOWs

January 1991 filing under the nane “Conpucentro, USA, Inc.” was
in the corporation’s trade nane, and that, therefore, its January
1991 filing was invalid because of the Texas non-uniform
anendnent. There is no dispute that ITT's search under the
debtor’s legal nane, “Conpu-Centro, USA, Inc.,” did not discover
BOW s January 1991 filing.

BOWargued that it did not file under a trade nane, but
rather m sspelled the debtor’s | egal nanme, and that the Texas
non-uni form anendnent is therefore inapplicable. According to
BOW the proper standard for evaluating BONs filing is whether

the filing would be seriously msleading to a reasonably prudent

subsequent creditor. See id. § 9.402(h).°%

4 This filing will be referred to as the “January 1991
filing.”

5 Section 9.402(h) of the Texas UCC provides that “[a]
financing statenment substantially conplying with the requirenents
of this section is effective even though it contains mnor errors
whi ch are not seriously msleading.” Tex. Bus. & Cou CoDE ANN. 8
9.402(h).



The district court held that the Texas non-uniform anmendnent
does not invalidate BONs filing. |t reasoned that because
“Conmpucentro USA,” and not “Conpucentro, USA, Inc.,” was the
debtor’s trade nane, it was clear from BONs inclusion of the

“I'nc.” inits filing designating “Conpucentro, USA, Inc.” as the
name of the debtor that its intention was to file under the
corporation’s actual nane, not its trade nane.

We agree with the district court’s analysis and concl ude
that the Texas non-uni form anendnent does not apply. That
anendnent applies only to trade nane filings, and not to

m sspel lings or typographical errors. See Jerald M Ponerantz,

Trade Nanme Filings Under UCC Article 9: Anatony of a Nonuniform

Anmendnent, 47 Consuner Fin. L.Q Rep. 34, 36 (1993) (noting that
t he Texas non-uni form anmendnent “is not intended to deal with the
probl em of m sspellings and typographical errors, which are
covered by section 9.402(h) (the ‘not seriously m sl eading’
section)”) (footnote omtted). The appropriate analysis,
therefore, is whether BOWNs January 1991 filing under the nane

“Conpucentro, USA, Inc.” was seriously m sleading such that it
constituted an ineffective filing. See Tex. Bus. & Cou CoDE ANN. 8
9. 402(h).

The district court began its analysis of whether BOWSs
January 1991 filing was seriously m sl eading by describing the
filing systemutilized by the Secretary of State. Before the

advent of conputerization, debtors were indexed al phabetically in
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an i ndex book that contained all of the financing statenents on
file. A search in response to a request froma prospective
creditor required an enpl oyee of the Secretary of State to | ook
manual |y through the i ndex book, much as soneone woul d page

t hrough a tel ephone book. A benefit of manual searching is that
the searcher can retrieve and list not only those financing
statenents that exactly match the requested nane, but al so those
statenents that are simlar enough to the requested nane to fal
in close proximty in the index.

Comput eri zed searchi ng, however, has becone the norm As of
April 1995, the district court found, thirty-seven states had
adopted a conputerized filing system and four nore were in the
process of doing so--a response to the ever-increasing vol une of
financing statenents flooding the filing offices. The Secretary
of State converted its records froma manual to a conputerized
filing systemin 1972, although manual systens are still used in
roughly 95% of the county clerks’ offices in Texas.

Ironically, conputerized searching can be |less flexible than
manual searchi ng; because of the search paraneters used by many
conputers, conputerized searching often retrieves only nanes that
exactly match the requested nane. The Secretary of State’s
conputer software has sone built-in nmechanisns to retrieve
filings that do not match exactly, but are simlar to, the
requested nane. For exanple, the systemretrieves financing
statenents matching two or three words in the requested nane. It

11



does not, however, retrieve simlar prefixes, suffixes, or
alternative spellings of the debtor’s nane. Mbst inportantly for
this case, when searching for a hyphenated word, the search
program i gnores the hyphen and | eaves a space in its place, with
the result that the systemtreats a hyphenated nane as two
separate words. |t searches under each of those separate words,
but does not search under the conbination of the two.

In reaching its decision, the district court focused on an
i nportant policy interest behind the Uniform Comrerci al Code
(UCC) --providing notice to potential creditors of the security
interests of earlier creditors. In light of this policy interest
and the reality of conputerized searching, the district court
concluded that a financing statenent |isting a m sspelled nane
for the debtor that is not discovered in a search by the
Secretary of State under the debtor’s correct |egal nanme does not
comply with the requirements of § 9.402. Applying this standard,
the court held that because the nane designated by BONin its
January 1991 filing, Conpucentro, USA, Inc., was not discovered
by a search using the corporation’s actual |egal name, Conpu-
Centro, USA, Inc., BOWNs January 1991 filing was seriously
m sl eading and did not perfect its security interest. |ITT
therefore had first priority with respect to the corporation’s
col l ateral because all of BOWs filings were seriously

m sl eadi ng.
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BOW ar gues on appeal that, in reaching the conclusion that
BOWs filings were seriously msleading, the district court
inproperly applied a bright-line test rather than exam ning
whet her I TT acted as a reasonably prudent subsequent creditor.

2. Analysis

Because we agree with the district court’s conclusion that
t he Texas non-uni form anendnent does not invalidate BONs January
1991 filing, we focus our attention on whether BOWs pre- and
post-incorporation filings were seriously nisleading.?®
Eval uating whether a filing is seriously m sleading requires the
court to apply the law to the individual facts of the case. See

Bor g- WAr ner Acceptance Corp. v. Fedders Fin. Corp. (In re

Hammons), 614 F.2d 399, 402-03 (5th Cr. 1980) (stating that
court nust independently nake | egal conclusions on basis of facts

of case); First Bank v. Eastern Livestock Co., 837 F. Supp. 792,

802, 803 (S.D. Mss. 1993) (evaluating financing statenent on
summary judgnent notion and concluding that statenent is not
seriously msleading). Here, the material facts are not in

di sput e.

6 These filings include the 1988 and 1990 Coronado Bank and
Texas National Bank filings under the names “Carl os Chacon d/b/a
Conmpucentro USA” and “Carlos R Chacon and Lorena Chacon d/ b/a
Conmpucentro USA,” the 1991 notices of assignnment of the 1988 and
1990 security interests under the nanes “Chacon, Carlos d/b/a
Conmpucentro, USA’ and “Carlos R Chacon and Lorena Chacon d/b/a
Conmpucentro USA,” and the January 1991 filing under the nane
“Conpucentro, USA, Inc.”
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Qur first task nust be to define what constitutes a
seriously msleading filing. Because “‘[t]he purpose of the
filing systemis to give notice to creditors and other interested
parties that a security interest exists in property of the

debtor,’” National Bank v. Wst Tex. Wolesale Supply Co. (In re

McBee), 714 F.2d 1316, 1321 (5th Cr. 1983) (quoting Brushwood v.

Ctizens Bank (Inre Gasco, Inc.), 642 F.2d 793, 795 (5th Gr

Unit B Apr. 1981)), the relevant inquiry in analyzing the
validity of a filing is whether the filing would suffice to put
subsequent creditors on notice of the prior security interest.
Therefore, as discussed above, a filing is legally sufficient
only if a “reasonably prudent subsequent creditor” would have

di scovered the financing statenent. Continental Credit Corp.,

823 S.W2d at 689; see Inre MBee, 714 F.2d at 1321. Wile the

UCC does not require exactitude, “there can be | ess tol erance of
errors in a debtor’s nane, since such errors may prevent a

searcher fromdi scovering the financing statenent.” Transanerica

Commercial Fin. Corp. v. General Elec. Capital Corp. (In re

Wardcorp, Inc.), 133 B.R 210, 215 (Bankr. S.D. Ind. 1990).

Fi nanci ng statenents containing mnor errors or financing
statenents in nanes other than the debtor’s |egal nane are not
invalid, therefore, if they neet the objective of providing
notice to future creditors, i.e., if they are not seriously
m sl eadi ng. Financing statenents that are not likely to be
| ocated by reasonably prudent subsequent creditors, however,
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cannot provide effective notice to them underm ning the purpose
of the UCC filing system Qur inquiry, then, nmust be whether
BOW s pre- and post-incorporation filings were sufficient to

i nform subsequent creditors of BOWNs security interest in the
col l ateral that Conpu-Centro, USA, |Inc. acquired post-

i ncorporation.”’

” W note that revisions to Article Nine of the UCC are
contenplated. A recent Anerican Law Institute draft of a
proposed revision of Article Nine provides that, to be effective,
a financing statenent nust contain the proper |egal nane of the
debtor, and also that a filing that does not accurately list the
debtor’s legal nane is seriously msleading unless it is
di scovered by a search under the debtor’s |egal nane:

(a) A financing statenent sufficiently provides the nane of
t he debtor:

(1) if the debtor is a registered organi zation, only
if the financing statenent provides the nane of the
debtor as shown on the public records of the debtor’s
jurisdiction of organization;

(c) A financing statenent that provides only the debtor’s
trade nane does not sufficiently provide the nane of the
debt or.

UCC 8 9.503 (Proposed Final Draft Apr. 15, 1998).

(a) A financing statenent substantially conplying with the
requi renents of this part is effective even if it contains
m nor errors or om ssions, unless the errors or om ssions
make the financing statenent seriously m sl eading.

(b) Except as otherw se provided in subsection (c), a
financing statenent that fails sufficiently to provide the
name of the debtor in accordance with Section 9-503(a) is
seriously m sl eadi ng.

(c) If a search of the records of the filing office under
the debtor’s correct nane, utilizing the filing office’s
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We first exam ne the 1988 and 1990 Coronado Bank and Texas
National Bank filings. |If these pre-incorporation filings did
not becone seriously m sl eading once the debtor incorporated,
they would effectively perfect BONs security interest in the
col l ateral acquired by Conpu-Centro, USA, Inc. nore than four
nonths after its incorporation.® W conclude that no reasonably
prudent subsequent creditor searching for filings relating to a
corporation naned Conpu-Centro, USA, Inc. could be expected to
find filings under “Carl os Chacon d/b/a Conmpucentro USA’ and
“Carl os R Chacon and Lorena Chacon d/b/a Conpucentro USA.” The
nanme used on these pre-incorporation filings (that of the owner
of the sole proprietorship) and the nane of the new corporation

have nothing in common. No reasonably prudent subsequent

standard search logic, if any, would disclose a financing
statenent that fails sufficiently to provide the nane of the
debtor in accordance wth Section 9-503(a), the nane

provi ded does not nmake the financing statenent seriously

m sl eadi ng.

Id. 8§ 9.506.

Because we decide this case under the law currently in
effect, we need not respond to the parties’ argunents on the
relati onship between the current |aw and the proposed revision.

8 Where the debtor so changes his nane or in the case of
an organi zation its nane, identity or corporate
structure that a filed financing statenent becones
seriously msleading, the filing is not effective to
perfect a security interest in collateral acquired by
the debtor nore than four nonths after the change,
unl ess a new appropriate financing statenent is filed
before the expiration of that tine.

TEX. Bus. & Com Cobe ANN. § 9.402(q9).
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creditor searching for filings relating to the new corporation
coul d be expected to find the pre-incorporation filings under the

nane Chacon.® See Stevens v. Century Furniture Co. (Inre CL

Furniture Galleries, Inc.), No. 95 C 50103, 1995 W 756853, at *5

(N.D. I'l'l. Dec. 20, 1995); 4 Janes J. Wiite & Robert S. Summers,

Uni f orm Commercial Code § 33-19, at 212-13, 214 (4th ed. 1995).1°
Therefore, the 1988 and 1990 Coronado Bank and Texas Nati onal
Bank filings under the nanmes “Carl os Chacon d/b/a Conpucentro
USA” and “Carlos R Chacon and Lorena Chacon d/ b/a Conpucentro
USA” becane seriously m sl eadi ng upon incorporation and did not
perfect BONs security interest as to collateral acquired by the
corporation nore than four nonths afterwards because no
reasonably prudent subsequent creditor would have found them when
extending financing to a corporation nanmed “Conpu-Centro, USA,

I nc. Simlarly, the 1991 notices of assignnent of the 1988 and

1990 security interests under the nanes “Chacon, Carlos d/b/a

® Wiile the pre-incorporation filings also listed the trade
name of the sole proprietorship, as discussed infra, in Texas, no
reasonably prudent subsequent creditor has a duty to search for
filings under a debtor’s trade nanme because of the Texas non-
uni form anendnment. See Tex. Bus. & Cow Cobe ANN. § 9.402(9).

10 Professors Wiite and Summers provide support for this

conclusion. In their discussion of a hypothetical in which a
bank |l ent noney to a debtor nanmed “Acne Co.” that |ater changed
its name to “Ajax Co.,” they note that “[n]o reasonably diligent

sear cher | ooking under the new nane of the debtor, A ax Co.,
woul d be likely to find the financing statenment show ng Bank’s
interest in equipnment and inventory of Ajax.” See Wiite &
Summers, supra, 8§ 31-19, at 213. They reach the sane concl usion
in the case where Acne Co. incorporates under the nane A ax Co.
See 1d. at 214.
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Conmpucentro, USA’ and “Carlos R Chacon and Lorena Chacon d/b/a
Conmpucentro USA” were seriously msleading. Because the notices
of assignnent nerely changed the nane of the holder of the 1988
and 1990 security interests from Coronado Bank and Texas Nati onal
Bank to BOW but did not change the nane of the debtor to reflect
the debtor’s new y-incorporated status, these notices of
assi gnnent woul d not have been found by a reasonably prudent
subsequent creditor searching for filings pertaining to the new
corporation Conpu-Centro, USA, Inc., and thus did not perfect
BOWs interest in Conpu-Centro, USA, Inc.’s collateral.

The remai ni ng question, then, is whether BONs January 1991
filing was seriously msleading.* BOWNs position is that
out st andi ng factual questions preclude the resolution of this
i ssue on a sunmary judgnment notion, mandating a remand to the
district court. Wen identifying which factual questions stand
in the way of summary judgnent, BOWpoints to facts known to |TT:
t hat Chacon had operated under the trade nane Conpucentro, USA
(w thout a hyphen), had recently incorporated the sole

proprietorship, and had a | oan from BON!? BOWargues that this

11 Section 9.402(h) of the Texas UCC provides that “[a]
financing statenment substantially conplying with the requirenents
of this section is effective even though it contains mnor errors
whi ch are not seriously msleading.” Tex. Bus. & Covu CoDE ANN
8§ 9.402(h).

12 \W note that the relevant inquiry is whether the | aw
recogni zes the facts relied on by BOVas rel evant to whet her
BOWs filings were seriously m sleading, not whether materi al
facts are in dispute.
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know edge should have led ITT to di scover BONs security interest
in Conmpu-Centro, USA, Inc.’s collateral.

As to ITT" s knowl edge of the debtor’s trade nane, a search
under the forner trade nane of the sole proprietorship,
“Conpucentro, USA,” would have led ITT to all of BOWs filings.
However, after the enactnent of the Texas non-uniform anendnent,
potential creditors need not search under a debtor’s trade nane,
even if they have know edge of that nane, because in Texas a
trade-nane filing is insufficient to perfect a security interest
unl ess a search under the debtor’s |egal nane woul d reveal that
trade-nane filing. See Tex. Bus. & Cov CopE ANN. 8§ 9.402(9);
Ponerant z, supra, at 42.1% Therefore, a reasonably prudent
subsequent creditor in Texas woul d not conduct a search under the
debtor’s trade nane. |ITT s know edge of Chacon’ s recent
i ncor poration and personal indebtedness to BONis simlarly

irrelevant in this case because even if BOWhad conducted a

13 The Texas non-uni form anendnent was a | egislative
response to this court’s decision In re MBee, 714 F.2d 1316 (5th
Cir. 1983). See Ponerantz, supra, at 34-36. In In re MBee, we
held that a filing under the debtor’s trade nane was not
seriously m sl eading, even though the trade nane and the debtor’s
actual name shared no words in common, because the facts of the
case indicated that subsequent creditors should have known to
search for the debtor’s trade nane. See 714 F.2d at 1324-25.
This result placed upon subsequent creditors the burden of
searchi ng under trade nanes. See Ponerantz, supra, at 36. The
pur pose behind the Texas non-uni form anmendnent was to reall ocate
this burden and place upon the first creditor the duty to file
carefully. See id. (noting that the Texas non-uniform amendnent
pl aces “risk of loss on the party who is in the best position to
guard against the loss,” the first creditor, conporting with the
notice filing systemenvisioned by UCC s drafters).
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search in the nane of the owner of the sole proprietorship,
Chacon, it would not have found the January 1991 filing in the
name “Conpucentro, USA, Inc.”

As di scussed above, whether BOWs January 1991 filing was
seriously m sleading turns on whether the January 1991 filing was
capabl e of providing notice to a reasonably prudent subsequent
creditor of BOWNs security interest. As a reasonably prudent
subsequent creditor, ITT was required to conduct a search under
the debtor’s legal nane. Here, that search did not discover
BOWs January 1991 filing. At first blush, the difference

between a filing under the nanme “Conpucentro, USA, Inc.” and a
filing under the debtor’s | egal nanme “Conpu-Centro, USA, Inc.”
appears so mnor that it seens counterintuitive to conclude that
a filing under the first nane is ineffective. However, the |aw
requi res nore than a conparison between the two nanmes. BOW
incorrectly listed the debtor’s nane on its January 1991 filing.
Reasonabl y prudent subsequent creditors are not required to

search under every conceivable m sspelling of a debtor’s nane.

See In re Wardcorp, 133 B.R at 215 (“Any rule that woul d burden

a searcher with guessing m sspellings and m sconfigurations of a
legal name . . . would not provide creditors with the certainty
that is essential in these commercial transactions.”).

Therefore, because the nanme Conpucentro, USA, Inc. did not appear
in connection with a search under the debtor’s |egal nane, which
woul d have pl aced the subsequent creditor on notice to inquire
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further, see Paranmount Int’l, Inc. v. First Mdwest Bank, N A

(Inre Paramount Int’l, Inc.), 154 B.R 712, 715 (Bankr. N.D.

[11. 1993), BOWs January 1991 filing was seriously m sl eadi ng
because no reasonably prudent subsequent creditor could be
expected to find it. Although this outcone may appear harsh, it
conports with the policies underlying the UCC. “[P]lacing on the
filing creditor the burden of ascertaining and filing under a
debtor’s legal nane is necessary to effectuate the UCC s policy
of certainty and sinplicity in these commercial transactions.”

In re Wardcorp, 133 B.R at 216-17.%

We reject BONs contention that, under the facts of this
case, |ITT had a duty to broaden its search beyond the debtor’s
| egal nanme. BOWhas presented no other facts on appeal from
whi ch to conclude that a reasonably prudent creditor |ending
money to Conpu-Centro, USA, Inc. would have searched under any
nanme ot her than the debtor’s correct |egal nanme. Therefore, the
district court properly granted sunmary judgnent in favor of ITT

on the issue of priority.?1

14 W are not presented with a case where the Secretary of
State’s conputer search logic is limted to retrieving nanes that
exactly match the |l egal nane of the debtor, and therefore need
not deci de whether a reasonably prudent creditor in that
situation woul d have broadened its search.

15 Because we conclude that a reasonably prudent subsequent
creditor |l ending noney to Conpu-Centro, USA, Inc. would not, on
this record, have searched under a nane other than the debtor’s
| egal nanme, we have no occasion to consider the validity of the
district court’s holding that reasonably prudent subsequent
creditors in every situation need only search under the |egal
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B. Did BOWconvert funds that rightfully belonged to ITT?
Because I TT has first priority with respect to Conpu-Centro,
USA, Inc.’s collateral, we nust decide whether BOW converted the
proceeds of the governnent contract. Under Texas |aw, conversion
is the wongful exercise of dom nion and control over another’s
property in violation of the property owner’s rights. See

Amarillo Nat’'l Bank v. Komatsu Zenoah Anerica, Inc., 991 F.2d

273, 274 (5th Cr. 1993); Tripp Village Joint Venture v. Mbank

Lincoln &r., NA, 774 S.W2d 746, 750 (Tex. App.--Dallas 1989,

writ denied).

| TT argues that its security interest in Conpu-Centro, USA,
Inc.’s collateral afforded it the right to the proceeds of the
governnment contract.'® A properly perfected security interest
extends to the identifiable cash proceeds of a sale of collateral
subject to that security interest. See Tex. Bus. & Cov CODE ANN
8§ 9.306(b) & (c)(2) (West 1991 & Supp. 1999). The hol der of the
security interest is entitled to recover cash proceeds from
unaut hori zed subsequent transferees. See id. 8§ 9.306 cnt. 3;

Amarillo Nat'l Bank, 991 F.2d at 275. In the instant case, the

proceeds of the governnent contract were identifiable because

they were paid into a special account at BONinto which no other

nane of the debtor.

6 Under § 9.503, ITT acquired a right of inmmediate
possessi on of Conpu-Centro, USA, Inc.’s collateral on June 4,
1993, the date on which Conpu-Centro, USA, Inc. defaulted on its
obligations to ITT. See Tex. Bus. & Cou CooE ANN. § 9. 503.
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funds were deposited, and Conpu-Centro, USA, Inc.’s paynent to
BOWwas drawn on that account. |ITT never authorized Conpu-
Centro, USA, Inc.’s paynent to BOW

Comment 2(c) to 8 9.306, however, suggests an exception to a
senior creditor’s right to recover transferred proceeds:

Where cash proceeds are covered into the debtor’s checking
account and paid out in the operation of the debtor’s

busi ness, recipients of the funds of course take free of any
claimwhich the secured party may have in them as proceeds.
What has been said relates to paynents and transfers in
ordinary course. The |aw of fraudul ent conveyances woul d no
doubt in appropriate cases support recovery of proceeds by a
secured party froma transferee out of ordinary course or
otherwise in collusion with the debtor to defraud the
secured party.

TeEX. Bus. & Com CobE ANN. 8§ 9.306 cnt. 2(c). Thus, if Conpu-
Centro, USA, Inc. nmade paynent to BOW“in ordinary course,” BOW
woul d take the proceeds free of ITT's security interest.

The definition of “ordinary course” is the problematic
issue. The district court utilized the definition of “buyer in
ordi nary course of business” found in § 1.201(9):

“Buyer in ordinary course of business” neans a person who in
good faith and wi thout knowl edge that the sale to himis in
violation of the ownership rights or security interest of a
third party in the goods buys in ordinary course froma
person in the business of selling goods of that kind . . . .
“Buyi ng” may be for cash or by exchange of other property or
on secured or unsecured credit and includes receiving goods
or docunents of title under a pre-existing contract for sale
but does not include a transfer in bulk or as security for
or in total or partial satisfaction of a noney debt.
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Id. 8§ 1.201(9) (enphasis added).! Applying this definition in
the context of Comment 2(c), the district court reasoned that
because Conpu-Centro, USA, Inc. paid BONthe governnent contract
proceeds in partial satisfaction of a noney debt, the paynent was
not in ordinary course for purposes of Coment 2(c). The
district court consequently found that Coment 2(c) did not allow
BOWto accept the paynent of the governnent contract proceeds
free of ITT' s superior security interest and therefore granted
| TT's notion for summary judgnent on its conversion claim

BOW chal | enges the district court’s conclusion that the
definition of “ordinary course” for purposes of Comment 2(c) is
coextensive with 8 1.201(9)'s definition of “buyer in ordinary
course of business.” The critical question is whether an el enent
of 8 1.201(9)’s definition of “buyer in ordinary course of
busi ness”--that the paynent cannot be made in total or partial
sati sfaction of a noney debt--is also an elenent of “ordinary
course” for purposes of Comment 2(c), as the district court held.
BOW contends that it is not. According to BON excl uding
paynments made in total or partial satisfaction of a noney debt
from*®“ordinary course” for purposes of Coment 2(c) would render

Comrent 2(c) neani ngl ess because every junior or unsecured

7 The district court also relied upon Professors Wite and
Summers for the proposition that, for purposes of Comment 2(c),
junior creditors receiving paynent of proceeds in ordinary course
shoul d be treated like buyers in the ordinary course under
8§ 1.201(9). See 4 Janes J. Wiite & Robert S. Summers, Uniform
Commercial Code 8 33-19.5, at 75 (4th ed. Supp. 1998).
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creditor who accepts a paynent of proceeds from a debtor--
i ncludi ng a vendor accepting a trade debt paynent, a |landlord
accepting a rent paynent, an enployee accepting a paynent of
wages, an insurance agent accepting a policy prem um paynent, or
a bank accepting a paynent to reduce | oan debt--does so in total
or partial satisfaction of a noney debt. Under the district
court’s interpretation of Comment 2(c), therefore, every junior
or unsecured creditor who accepts proceeds as paynent wll be
liable for conversion, a result that woul d evi scerate Comment
2(c). We find BOWs anal ysis persuasive.

| TT urges us to affirmthe district court’s conclusion that
Compu- Centro, USA, Inc. paid BOVNoutside the ordinary course of
its business for purposes of Conmment 2(c) because the paynent was
in partial satisfaction of a noney debt. |ITT cites cases hol ding
that recipients of collateral transferred in total or partial
sati sfaction of a noney debt fall outside the definition of

“buyer in ordinary course of business.” See Amarillo Nat’'l Bank

v. Konmatsu Zenoah Anerica, Inc., 991 F.2d 273 (5th Gr. 1993);

Perm an Petroleum Co. v. Petrol eos Mexicanos, 934 F.2d 635 (5th

Cir. 1991); Central Appraisal Dist. v. D xie-Rose Jewels, Inc.,

894 S.W2d 841 (Tex. App.--Eastland 1995, no wit); Chrysler

Credit Corp. v. Malone, 502 S.W2d 910 (Tex. App.--Fort Wrth

1973, no wit). These cases, however, do not speak to whether a
paynment in total or partial satisfaction of a noney debt is
excl uded from “ordi nary course” under Comment 2(c), nor do they
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even nention the provision. Rather, they pertain explicitly to
creditors who receive collateral in satisfaction of noney debts
and therefore fail to qualify as a “[bJuyer in ordinary course of

busi ness” under 8 1.201(9) (enphasis added). See Amarillo Nat’l

Bank, 991 F.2d at 276; Perm an Petroleum Co., 934 F.2d at 648-49;

Central Appraisal Dist., 894 S.W2d at 842-43: Chrysler Credit

Corp., 502 S.W2d at 912-13. Neither ITT nor the district court
has cited any authority that woul d exclude fromthe definition of
“ordinary course” in the context of Coment 2(c) the paynent of
proceeds in total or partial satisfaction of a noney debt.
W agree with BOWthat the district court’s interpretation
of Comment 2(c) cannot stand.'® W see no need to inport
8§ 1.201(9)' s exclusion of transfers in total or partial
sati sfaction of noney debts into Comment 2(c) because that
exclusion arises specifically in the context of defining
“buying,” a termthat, while necessary for purposes of defining
“buyer in ordinary course of business,” is not applicable to
Comrent 2(c):
Buyi ng may be for cash or by exchange of other property or
on secured or unsecured credit and includes receiving goods
or docunents of title under a pre-existing contract for sale

but does not include a transfer in bulk or as security for
or in total or partial satisfaction of a noney debt.

8 Having found no Texas authority directly on point, we
| ook to the Iaw of other jurisdictions and interpret the | aw as
we believe the Texas courts would. See Oix Credit Alliance,
Inc. v. Sovran Bank, N. A, 4 F.3d 1262, 1266 (4th Cr. 1993).
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TeEX. Bus. & Com CobeE ANN. 8§ 1.201(9) (enphasis added). The
district court inproperly inported the part of the definition of
“buyer” that excludes paynents in satisfaction of noney debts
into the definition of “in ordinary course” for purposes of
Comrent 2(c), and therefore it applied the wong standard in
awar di ng summary judgnent to | TT on its conversion claim

The proper definition of “ordinary course” for purposes of
Comrent 2(c) remains to be determ ned. Looking to the renai nder
of 8 1.201(9)’'s definition of “buyer in ordinary course of
busi ness” (that is, wthout adding the requirenents specific to
the term “buyer”), we concur with our sister circuits that have
found that Comment 2(c) protects paynents made in the operation
of the debtor’s business absent inproper conduct on the part of

the recipient of the transferred proceeds. In Harley-Davidson

Mbtor Co. v. Bank of New Engl and--Ad d Colony, N A, 897 F.2d 611

(1st Gr. 1990) (considering identical Rhode Island UCC
provision), the First Crcuit interpreted the phrase “ordinary
course” in Comment 2(c) broadly, suggesting that only conduct
“that, in the commercial context, is rather clearly inproper”
falls outside its scope. |d. at 622. The court cautioned

agai nst an overly-narrow reading |l est “ordinary suppliers,

sellers of gas, electricity, tables, chairs, etc., . . . find
t hensel ves called upon to return ordinary paynents . . . to a
debtor’s secured creditor.” 1d. Under the court’s

interpretation, there are “good commercial reasons” for
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“even . . . sophisticated suppliers or secondary |enders, who are

aware that inventory financers often take senior secured

interests in “all inventory plus proceeds, to escape liability
absent i nproper conduct. |d.

Bui | di ng upon this precedent, the Seventh Crcuit in J.|

Case Credit Corp. v. First Nat’'l Bank, 991 F.2d 1272 (7th Gr.
1993) (interpreting identical Indiana UCC provision), concluded

t hat “under Conmment 2(c), a paynent is within the ordinary course
if it was nmade in the operation of the debtor’s business and if

t he payee did not know and was not reckl ess about whether the
paynment violated a third party’s security interest.” 1d. at

1279. In reaching this conclusion, the court interpreted the

| anguage of Commrent 2(c), which in Indiana, as in Texas, provides
that a secured party can recover proceeds “froma transferee out
of ordinary course or otherwse in collusion wwth the debtor to
defraud the secured party.” TEX. Bus. & Cov CobeE ANN. 8§ 9. 306

cnt. 2(c); see J.lI. Case Credit, 991 F.2d at 1276, 1277.

According to the court, the use of the word “otherwi se” in the
above quotation inplies that the definition of “out of ordinary
course” nust contain an elenent also found in the definitions of
fraud and collusion. “If ‘out of ordinary course’ was not neant
to involve common elenents with collusion and fraud, the nore
natural phrasing woul d have been ‘out of ordinary course or in

collusion . . . .'" J.l. Case Credit, 991 F.2d at 1277. The

court therefore decided that transfer “out of ordinary course”
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requi res know edge on the part of the transferee that the
transfer violates a superior security interest: Paynent to a
third party in the operation of the debtor’s business is in the
ordinary course “unless [the third party] knows the paynent

vi ol ates a superior secured interest in those funds.” 1d.; cf.

Oix Credit Alliance, Inc. v. Sovran Bank, N.A., 4 F.3d 1262,

1267 (4th Gr. 1993) (holding that know edge of prior security

i nterest al one does not indicate that the transfer of proceeds
occurred outside ordinary course under identical Virginia UCC
provision). As an alternative to establishing know edge, the
court decided that reckl essness about whether a paynent viol ated
a prior security interest also takes the paynent out of the

ordinary course. See J.l1. Case Credit, 991 F.2d at 1278.

It is significant that the J.1. Case Credit court considered

its interpretation of Comment 2(c) to be consistent with

8§ 1.201(9)’ s definition of “buyer in ordinary course of

busi ness.” Section 1.201(9)'s definition protects those who buy
“in good faith and wi thout know edge that the sale . . . is in
violation of the ownership rights or security interest of a third
party.” Tex. Bus. & Cov CobE ANN. 8§ 1.201(9). By analogy to this
provi sion, the court reasoned that “ordinary course” for purposes
of Coment 2(c) simlarly requires good faith and | ack of

know edge of the violation of a superior security interest. See

J.I. Case Credit, 991 F.2d at 1277-78. Notably, although the

court |ooked to § 1.201(9), it did not inport that provision’s
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excl usion of paynents nmade in total or partial satisfaction of
nmoney debts.

Prof essors Wiite and Summers provide further support for
this approach. They agree with the reasoning of the courts that
have found that junior creditors do not commt conversion nerely
by accepting paynent with know edge of a senior claim

[ Al ny paynent of proceeds paid in good faith and in the
ordinary course to a junior creditor are free of the claim
of the senior, and their taking does not constitute
conversion by the junior creditor. W would treat the
junior creditors here |like buyers in the ordinary course
under 1-201(9). A buyer can be in the ordinary course even
t hough he knows of a security interest in the asset he is
buying as long as he does not know that the transfer to him
isin violation of that security interest. By the sane
token we woul d argue that the junior should take free of the
prior party’'s perfected security interest in proceeds even

t hough he knows of the security interest, as |long as he does
not know of a termin the senior’s agreenent or an event in
that relationship that could nake the paynent to hima
violation of the debtor’s promse to the senior creditor.

4 Janes J. Wite & Robert S. Sumrers, Uniform Commerci al Code

§ 33-19.5, at 75 (4th ed. Supp. 1998).1

19 Contrary to the interpretation of |ITT and the district
court, the suggestion in the above quotation that, for purposes
of Comment 2(c), junior creditors should be treated |ike buyers
in the ordinary course under 8 1.201(9) does not support adopting
8§ 1.201(9)’ s requirenent that the transfer cannot be nmade in
total or partial satisfaction of a noney debt. Rather, as the
text of the quotation nmakes clear, Professors Wiite and Summers
woul d treat a junior creditor under Comment 2(c) |like a buyer in
the ordinary course under 8 1.201(9) only to the extent that both
take free of a senior party’' s security interest, even with
know edge of that interest, so long as they |ack know edge “of a
termin the senior’s agreenent or an event in that relationship

that could nake the paynent . . . a violation of the debtor’s
prom se to the senior creditor.” Wite & Sumers, supra, 8§ 33-
19.5, at 75.
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We agree with the reasoning of the courts and conmentators
di scussed above, and we therefore hold that, for purposes of
Comrent 2(c), a paynent is within the “ordinary course” if mde
in the operation of the debtor’s business and if the recipient of
the paynent acted in good faith and w thout know edge of or
reckl essness about whether the paynent violated a third party’s
security interest. This result is consistent wwth the rel evant
portions of the definition of “buyer in ordinary course of
busi ness” under 8 1.201(9), which requires good faith, a |lack of
know edge of the violation of a superior security interest, and a
purchase froma person in the business of selling goods of that
kind. See Tex. Bus. & Com CopE ANN. § 1.201(9).

In light of the above principles, the district court
i nproperly granted summary judgnent to ITT on its conversion
claim W therefore reverse its judgnent and remand for
application of the proper |egal standard.

' V.  CONCLUSI ON

For the foregoing reasons, we REVERSE the judgnent of the

district court, and remand for proceedings consistent wwth this

opi ni on.
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