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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-50537

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

VERSUS

MARK | ZYDORE;, HARRY SCHREI BER,

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Western District of Texas

February 8, 1999
Bef ore W ENER, BARKSDALE, and DeMOSS, Circuit Judges.

DeMOSS, Circuit Judge:

Appel lants Harry Schreiber (“Schreiber”) and Mrk 1zydore
(lzydore”) were convicted on one count of conspiracy to conmt wre
fraud and bankruptcy fraud, and nunmerous counts of the substantive
offenses of wre fraud and bankruptcy fraud. On appeal they
chal l enge the propriety of their convictions and sentences. (']
vacate two of the appellants’ convictions for wre fraud, affirm

all the appellants’ other convictions, and vacate their sentences



for resentencing on renmand.

. FACTS

Mar hi |l Manufacturing (“Marhil”) was a fam|ly-run business in
Smthville, Texas, that manufactured doors, hatches, and other
closures for the marine industry. The conpany was owned by JoAnn
Copel and, Joe Copeland, and Ms. Copeland’s son, Craig Wallace
(“wal l ace”). In the late 1980s Marhil encountered financial
difficulties and was forced to file for bankruptcy under Chapter 11
of the United States Bankruptcy Code. 11 U S.C. § 1101, et seq.
In an effort to turn the conpany around, Marhil began an active
search for outside investors who could provide operating capital
for the business. Willace, who was Marhil’'s president at the tineg,
subsequent|ly was i ntroduced to the appel l ants. Negoti ations ensued
and the parties eventually agreed that the appellants’ conpany,
Westm nster Financial (“Westmnster”), would provide Marhil with
the capital it needed pursuant to a stock subscription agreenent.

Under the terns of the agreenment Westm nster was to purchase
185 shares of Marhil stock for the sum of $185,000. The proceeds
from the sale were to be used to pay Marhil’s creditors and
otherwi se fund its plan of reorgani zati on. The sale was schedul ed
to occur on Septenber 10, 1990. Thereafter, it was agreed that

West m ni ster woul d establish a $250,000 line of credit for Marhil,



whi ch woul d be used to fund busi ness operations.

Shortly after the stock subscription agreenent was
i ncorporated into the bankruptcy court’s order confirmng Marhil’s
pl an of reorgani zation, the appellants formed Marhil Acquisition
Corp. (“MAC’), a Colorado corporation, and opened several bank

accounts in Florida for MC, and a second conpany, MC M

Acqui sitions Corp., Inc. |Ilzydore then arranged to have Marhil’s
recei vables factored through Goodman Factors, Inc. by falsely
representing hinself as the president of Marhil. The proceeds from

the factoring were subsequently transferred to MAC s bank account
in Florida. In all, the appellants factored $378,487 worth of
Marhil’ s receivabl es.

In addition to factoring Marhil’s receivabl es, the appellants
instructed Wallace to apply for a progress paynent from National
St eel and Shi pbuil ding Co. (“NASSCO'), a conpany for which Marhi
was manufacturing marine closures under a substantial contract.?
NASSCO conplied with the request and sent Marhil a progress paynment
of $197,490. On the appellants’ instructions Wal |l ace forwarded t he
paynment to appel lants, who deposited it in the MAC bank account in
Florida. It was |later determ ned that no portion of the progress
paynment was ever used to conplete the NASSCO project. | nst ead,
sone of the noney went to the personal expenses of the appellants;

credit card bal ances; hones in Aspen, Col orado and West Pal m Beach,

. Progress paynents allow a conpany to pay for renaining
materials and | abor needed to conplete a project under contract.
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Fl orida; and Schreiber’s BMN to nane a few. Wen asked to account
for the funds, the appellants clainmed, anongst other things, that
$25, 000 had been paid to a conpany called Mchellette Corp., and
t hat $35, 000 had gone to a | aw firm naned Jacobson & Lanbert, P.A
Those statements were | ater shown to be fal se.

By Decenber 1990, the appellants had still not purchased
Marhil’s stock as required by the subscription agreenent and the
reorgani zati on plan. Consequently, a creditor filed suit seeking
to rescind the bankruptcy court’s order confirmng the plan of
reorgani zati on. At a subsequent hearing before the bankruptcy
court, the appellants clainmed that $225,000 had been deposited in
Marhi |’ s account, that checks had been issued to all creditors, and
that the new Marhil stock had been issued in accordance with the
reorgani zation plan. After taking that testinony, the bankruptcy
court continued its consideration of the matter until January 17,
1991.

On January 15, 1991, Wiallace received a fax from Schrei ber
stating that Schrei ber had stopped paynent on a check that had been
issued to one of its creditors. Wal | ace then |earned that
Schrei ber had used a blank check that Willace had given him for
i ncidental expenses to withdraw the $225,000 deposit. At the
January 17 hearing, the bankruptcy court was presented wth
conpelling evidence that the appellants’ representations at the
previous hearing were false. Accordingly, the court revoked the
plan of reorganization and appointed a Chapter 11 trustee to
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oversee Marhil’s operations. On a subsequent audit of Marhil’s
books, the trustee discovered that the appellants had stolen
$108, 000 fromMarhil. The trustee’s attenpts to save the busi ness
were unavailing; she was forced to close Marhil based on its
inability to neet its business obligations.

On Septenber 19, 1995, a grand jury indicted the appel |l ants on
ni ne counts. Count one charged the appellants with conspiracy to
commt wre fraud and bankruptcy fraud, in violation of 18 U S. C
8§ 371. Counts two through six charged the appellants wth
commtting wire fraud in violation of 18 U S.C. 8§ 1343, and ai di ng
and abetting wire fraud in violation of 18 U S. C § 2. Count s
seven t hrough ni ne charged the appellants with bankruptcy fraud in
violation of 18 U S.C. 8§ 152, and aiding and abetting bankruptcy
fraud in violation of 18 U.S.C. § 2. The case went to trial and a
jury convicted the appellants on all counts. The district court
subsequently sentenced 1zydore to 60 nonths inprisonnent and
Schreiber to 120 nonths. The appellants now appeal their

convi ctions and sent ences.

1. CHALLENGES TO EVI DENTI ARY RULI NGS
The appellants argue that the district court conmtted
reversible error by allowng Bettina Wyte (“Wyte”), the
bankruptcy trustee, to give opinion testinony regarding the
legality of the appellants’ conduct. At trial, when asked to
characterize the $108,500 that the appellants owed Marhil, Wyte
5



stated “[the nponey] was taken, and it was not legally taken in ny
opi ni on, which was what | said in ny report to the court.” Wyte
was not testifying as an expert wtness when she made this
statenent. The appellants tinely objected to Wiyte’'s statenent,
and asked the court to strike it fromthe record. The district
court overrul ed the objection.

We review a district court's decision to admt evidence under
t he abuse of discretion standard. United States v. Wallace, 32
F.3d 921, 927 (5th Cr. 1994). However, we will not reverse a
district court's evidentiary rulings unless substantial prejudice
results to the conplaining party. Fed. R Evid. 103(a); Minn v.
Al gee, 924 F.2d 568, 573 (5th Cr.), cert. denied, 502 U S. 900
(1991). The burden of proving substantial prejudice lies with the
party asserting error. FDICv. Mjalis, 15 F.3d 1314, 1318 (5th
Cir. 1994).

In this appeal the appellants assert that Wiyte' s statenent is
i nadm ssi bl e because it constitutes a |egal conclusion regarding
the ultimate issue of their guilt. They argue that her testinony
was particularly prejudicial given her role as court-appointed
trustee. In the governnent’s view, Wyte's statenent nerely
expl ains the circunstances surrounding her attenpt to recover the
m ssing funds, and does not reflect a judgnment on the crimna
guilt or innocence of the appellants.

Under Rule 704(a), "[t]estinony in the formof an opinion or



inference otherwi se adm ssible is not objectionable because it
enbraces an ultimate issue to be decided by the trier of fact."
Fed. R Evid. 704(a); see United States v. More, 997 F.2d 55, 57-
58 (5th Cr. 1993) (discussing Rule 704(a)). That rule, however,
does not allow a witness to give |legal conclusions. Ownen v. Kerr
McCGee Corp., 698 F.2d 236, 240 (5th Gr. 1983). For that reason we
have | ong recogni zed that determ nations of guilt or innocence are
solely within the province of the trier of fact. United States v.
Buchanan, 70 F.3d 818, 833 n. 20 (5th Gr. 1995), cert. denied, 517
US 1114 (1996); United States v. Masson, 582 F.2d 961, 964 n.5
(5th Gir. 1978).

Here, there are two visible flaws in the appellants’ argunent.
First, we are not at all convinced that the phrase “it was not
legally taken” is a legal conclusion regarding the very specific
i ssue of whether the appellants are guilty of conspiracy, wre
fraud, and bankruptcy fraud. Wiyte nmade this statenent while
testifying at I ength about her efforts as trustee to account for
nmoni es belonging to Marhil. Wen viewed in this context Wiyte’'s
statenent is nore accurately described as an opi ni on about whet her
t he $108, 000 properly belonged to Marhil, or the appellants. It is
not a | egal conclusion regarding the ultimte issue of whether the
appel lants were guilty of the crinmes charged in the indictnent.

Second, even if it is a legal conclusion that was m stakenly

admtted, we have reviewed the record as a whole and cannot



conclude that Wyte's statenent, which consists of that single
remark, affected the substantial rights of the appellants. Any
m stake by the district court in admtting Wiyte' s statenent was
harm ess error.

The appellants also contend that the district court erred in
excl udi ng as hearsay four transcripts fromvarious proceedings in
t he bankruptcy court. They assert that the transcripts did not
constitute hearsay because they were offered not to prove the truth
of the matter asserted, but to show that false and m sl eading
statenents were nade to the bankruptcy court. The appellants did
not adequately raise this issue bel ow, and we detect no plain error
that would require us to consider it on appeal. United States v.

Calverley, 37 F.3d 160, 162 (5th Cr. 1994) (en banc), cert.

denied, 513 U. S. 1196 (1995).

I11. SCHREI BER S SUFFI Cl ENCY CLAI M5
Schrei ber brings sufficiency of the evidence chall enges to al
of his convictions. He preserved this claimfor appellate review
by noving for judgnment of acquittal at close of governnent’s case,
and at the close of evidence. United States v. Pankhurst, 118 F. 3d
345, 351 (5th Cr.), cert. denied, 118 S. C. 630 (1997). The
district court denied those notions. W review de novo a district
court’s denial of a notion for judgnent of acquittal. United

States v. Myers, 104 F.3d 76, 78 (5th Cr.), cert. denied, 117 S.



Ct. 1709 (1997). 1In evaluating the sufficiency of the evidence we
must affirm the verdict “if a reasonable trier of fact could
conclude from the evidence that the elenents of the offense were
est abl i shed beyond a reasonabl e doubt, view ng the evidence in the
light nost favorable to the verdict and drawing all reasonable
i nferences fromthe evidence to support the verdict.” |Id.

W have reviewed the record in this case, Schreiber’s
argunents on appeal, and the applicable Iaw, and conclude that
there is sufficient evidence supporting Schreiber’s convictions for
conspi racy under count one; wire fraud under counts two, five, and
si x; and bankruptcy fraud under counts seven through nine. W do
not find, however, sufficient evidence to support Schreiber’s
convictions for wire fraud under counts three and four.

A wre fraud conviction requires proof of (1) a schene to
defraud, and (2) the use of interstate wire comunications in
furtherance of the schene. 18 U.S.C. 8§ 1343; United States v.
Gay, 96 F.3d 769, 773 (5th GCr. 1996), cert. denied, 117 S. Ct.
1275 (1997); United States v. Loney, 959 F.2d 1332, 1337 (5th Gr.
1992). Under the wire fraud statute, 18 U S. C. § 1343, "once
menbership in a schene to defraud is established, a know ng
participant is liable for any wire conmuni cati on whi ch subsequently
t akes place or which previously took place in connection with the

schene." United States v. Faul kner, 17 F. 3d 745, 771-72 (5th Gr.)

(quotations and citations omtted), cert. denied, 513 U S. 870



(1994). But the comrunication at issue nust satisfy the interstate
nexus set forth in 8 1343; it is an imutable requirenent. See
United States v. Darby, 37 F.3d 1059, 1067 (4th G r. 1994) (noting
that the interstate nexus requirenent of wre fraud is not a
substantive el enent, but arises fromconstitutional Iimtations on
congressi onal power over intrastate activities), cert. denied, 514
U S. 1097 (1995).

In this case, there is sufficient evidence supporting
Schrei ber’s conviction for conspiracy under count one. Thus, there
is sufficient evidence of a schene to defraud, the first el enent of
the wire fraud offense. Gay, 96 F.3d at 773. Schrei ber, however,
assails his wire fraud conviction under counts three and four by
attacki ng the second el enent of the offense. He alleges that there
is no evidence in the record that the tel ephone calls at issue in
those counts crossed state lines. W agree.

Count three was based on a telephone conversation that
occurred between Schrei ber and JoAnn Copel and on Cct ober 10, 1990.
Copel and testified at trial that during that conversation she and
Schrei ber discussed paynent problens that were occurring wth
several of Marhil’s custoners. |In her testinony, however, Copel and
coul d not renenber where Schrei ber was | ocated when this tel ephone
call took place. Moreover, there is no evidence in the record,
docunentary or otherwi se, showng that the October 10 tel ephone

call crossed state |ines.

10



Count four was based on a tel ephone call between Schrei ber and
VWal | ace on January 7, 1991. Wallace testified at trial that on
that day he placed a call to Schrei ber in Aspen, Col orado, and | eft
a nessage because he was unable to reach himin person. Schreiber
subsequently returned Wallace's call, and proceeded to allay
Wal | ace’ s concerns about the bl ank check he had provi ded Schrei ber.
On cross-exam nation, Wallace conceded that he did not know where
Schrei ber was when he returned the call. Again, as with the
tel ephone call in count three, there is no evidence in the record
whi ch woul d indicate that Schrei ber was outside the State of Texas
when the conversation took place.

Viewwng the record in a |light nost favorable to the
governnent, we conclude that there is insufficient evidence of an
interstate nexus with respect to the tel ephone calls that formthe
basis of counts three and four. W thus reverse Schreiber’s wre
fraud convictions under those counts. For the sane reasons, we
reverse | zydore’ s convictions for wire fraud under counts three and
four, which were based upon the sane tel ephone calls.

In a related argunent Schrei ber argues that, because his wire
fraud convictions in counts three and four are invalid, his
conspiracy conviction in count one is |ikew se deficient because
one of its two objects was the substantive offense of wre fraud.
He asserts that because the general verdict on the conspiracy
charge does not indicate which object the jury relied on in
reaching that verdict, it is inpossible to determ ne whether the

11



conspiracy conviction rests on the wire fraud object. W reject
this argunent.

Schrei ber was convicted on five separate counts of wire fraud
and three separate counts of bankruptcy fraud. W have reversed
only two of the wire fraud convictions. Accordingly, Schreiber’s
argunent is flawed in tw respects. First, there are three
remai ning wre fraud convi ctions that support the wire fraud obj ect
in the conspiracy count. Second, the Suprene Court has held that
the failure of proof on one of several alternative conspiratorial
objects does not void the conspiracy conviction if there is
sufficient proof as to any one of the objects of the conspiracy.
Giffin v. United States, 502 U S. 46, 56-57 (1991). We t hus

affirm Schrei ber’s conspiracy conviction in count one.

V. 1ZYDORE' S CLAIM OF DENI AL OF COUNSEL

| zydore contends that he was denied his right to counsel of
choi ce when the district court refused to allow David L. Botsford
(“Botsford”) torepresent himat trial. |zydore nmaintains that the
district court then repeated that mstake by refusing to allow
Botsford to represent him on appeal. W do not find Izydore’s
argunment s persuasi ve.

Under the Si xth Amendnent a def endant i s guarant eed assi stance
of counsel in all crimnal prosecutions. United States v.
Morrison, 449 U S. 361, 364 (1981); United States v. Hughey, 147

F.3d 423, 428 (5th Cr. 1998). Concomtant with that guarantee is
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a defendant’s right to hire the attorney of his choice. Mrris v.
Sl appy, 461 U.S. 1 (1983). But the right to counsel of choice is
not an unfettered privilege. See Wi eat v. United States, 486 U S.
153, 159 (1988) (“The Sixth Anmendnent right to choose one’s own
counsel is circunscribed in several inportant respects.”). It is
well recognized that there is a presunption in favor of a
def endant's counsel of choice, but that presunption nay be overcone
by, inter alia, an actual conflict of interest on the part of the
chosen attorney, or by a show ng of a serious potential for such a
conflict. 1d. at 164. As observed by the Suprene Court in Weat,
“while the right to select and be represented by one’'s preferred
attorney i s conprehended by the Sixth Arendnent, the essential aim
of the Amendnent is to guarantee an effective advocate for each
crimnal defendant rather to ensure that a defendant wll
i nexorably be represented by the | awer whom he prefers.” 1|d. at
159. To that end, a district court is afforded broad latitude in
deciding whether countervailing considerations require the
rejection of a defendant’s preferred counsel. Id. at 163-64 ("The
eval uation of the facts and circunstances of each case . . . nust
be left primarily to the informed judgnent of the trial court.").

In this case, Schreiber was originally represented by two
attorneys, Botsford and R chard Lubin (*“Lubin”). | zydore was
initially represented by only one attorney, Steven Brittain

(“Brittain”). Roughly three weeks before the start of trial
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| zydore noved the court to allow Botsford to appear as co-counse
wth Brittain. At a hearing on the notion |zydore informed the
court that Botsford was needed to assist in preparing the case for
trial. He also maintained that Botsford would undertake various
responsibilities at trial, including cross-exam nation. The court
was advised that if Izydore' s notion was granted, Botsford woul d
W thdraw from his representation of Schreiber with Schreiber’s
express perm ssion.

In conpliance with the dictates of the Sixth Amendnent, the
district court proceeded to explore the nature of Botsford's
representation of Schreiber. The trial court also questioned
counsel for all parties about whether there was a potential
conflict of interest that m ght unexpectedly ripen into an actual
conflict at trial. After conducting that inquiry, the district
court concluded that Botsford s subsequent representation of
| zydore would create a potential conflict of interest. The court
then denied | zydore’s notion, and | ater denied | zydore’s notion to
have Botsford represent himon appeal.

| zydore now challenges those rulings. He asserts that
Botsford played only a limted role in the representation of
Schrei ber. 1zydore al so enphasi zes that he and Schrei ber proceeded
to trial under a joint defense agreenent, and that Schreiber
explicitly waived any conflict of interest. In |lzydore's opinion,

the district court’s ruling violated Wheat because nere specul ati on
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about a conflict of interest is not enough to deny a defendant’s
counsel of choice; there nust be a serious potential for conflict
of interest. W are not persuaded by |zydore' s argunents.

| zydore forgets that at the hearing the governnent
contradicted his claimthat Botsford had played a mnor role in
Schrei ber’s representation. The governnent, for exanple, inforned
the court that Botsford was involved in | engthy plea negotiations
wth the governnment on Schreiber’s behalf. Addi tionally, the
gover nnent warned the court that, based on statenents |zydore nade
in those plea negotiations, and in interviews wth governnent
agents, there were two potential conflicts of interest which could
result in antagonistic defenses at trial.

On these facts we cannot conclude that the district court
abused its discretion by refusing to allow Botsford to act as co-
counsel for |zydore. That |zydore may have wai ved any potenti al
conflict of interest does not change our view. Under Weat it is
clear that a defendant’s waiver does not necessarily preclude a
district court fromrejecting a defendant’s counsel of choi ce when
the overall circunstances of a case suggest a conflict of interest
may devel op. ld. at 163. In this case, Schreiber’s purported
wai ver was significantly outwei ghed by other facts that strongly
counseled against allowng Botsford to act as co-counsel for
| zydor e.

We coul d not accept |zydore’s argunent without turning a blind
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eye to the original design of the Sixth Amendnent. The basic
pur pose of the right to counsel “is sinply to ensure that crim nal
defendants receive a fair trial.” Strickland v. Washington, 466
U S. 668, 689 (1984). When considering Sixth Amendnent cl ains “t he
appropriate inquiry focuses on the adversarial process, not on the
accused’'s relationship with his | awer as such.” United States v.
Cronic, 466 U S. 648, 657 n.21 (1984). In the present action,
| zydore was represented by Brittain before, during, and after
trial. There is no indication in the record that Brittain's
representation was inadequate or in any way unsatisfactory to
| zydor e. Gven the fact that |zydore was represented by one
attorney of his own choosing, we are hard pressed to find a deni al
of his right to counsel based solely on the fact that he was deni ed
a second attorney of his choice. W find no error in the district

court’s deci sion.

V.  SENTENCI NG CLAI M5
The appellants allege that the district court inproperly
calculated their sentences under the United States Sentencing
Quidelines by (1) calculating the anount of |oss to be $976, 158,
under U.S.S.G 8§ 2F1.1(b)(1); (2) finding that the appellants were
organi zers or | eaders of a crimnal activity involving five or nore
participants, or was otherw se extensive, under US S G

8§ 3Bl. 1(a); and (3) finding that the appellants violated a judi ci al
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order, under U.S.S.G 8 2F1.1(b)(3). W review each challenge in
turn. ?

The appellants first contend that the district court erred in
calculating the amount of loss to be attributed to them under
US S G § 2F1.1(b)(1). The district court’s findings in this
regard are reviewed for clear error. United States v. Wnbi sh, 980
F.2d 312, 313 (5th Cr. 1992). At sentencing the district court
determ ned that the appellants were responsi ble for a total |oss of
$976,158.% The district court based its determnation on the
findings inthe appellants’ presentence reports, although the court
did hear testinony from an expert witness who testified on the
appel l ants’ behalf. The presentence reports arrived at a total of
$976, 158 by adding the following three figures: (1) $656, 000,
whi ch was described in the presentence reports as the value of
Marhil at the tinme of the bankruptcy court’s order of confirmation;
(2) $110,000, which was listed in the presentence reports as the
total loss to post-petition creditors for supplies received but not
paid for; and (3) $210, 158, which was characterized in presentence

reports as the expenses associated with the appointnent of the

2 Schrei ber, but not |zydore, argues that the district
court erred by increasing his offense level by tw levels for
obstruction of justice under U S. S.G § 3Cl.1. W have reviewed
the record and find no nerit to this argunent.

3 W note, however, that in the subsequent judgnent of
conviction the district court assessed a joint and several
obl i gation agai nst each defendant for restitution in the anmount of
$564, 412. 09. W would ordinarily expect that the restitution
obligation and the anount of |oss would be nearly the sane.
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bankruptcy trustee, attorney, and auditor, needed to investigate
Marhil’s reorgani zation plan (collectively “trustee’s fees”). n
appeal, the appellants challenge the accuracy of these three
determ nati ons.

The applicable Sentencing Cuidelines provision for offenses
involving fraud is U S.S.G 8§ 2F1.1. Section 2F1.1 assigns a base
of fense | evel of six, and then adds i ncrenental |evels accordingto
the amount of loss resulting fromthe fraud. U S . S.G § 2F1.1. A
"l oss" under 8§ 2F1.1 neans the actual or intended loss to the
victim whichever is greater. USSG 8 2F1.1 commentary n.7.
Further, the anpunt of | oss need not be determ ned with precision.
The district court need only nake a reasonabl e estimte given the
avai lable information. U S.S.G 8§ 2F1.1 commentary n. 8.

Here, the appellants first contend that the district court
erred by including in its <calculations the $656,000 that
represented the value of Marhil at the tinme the bankruptcy court
entered its order of confirmation. The appellants nmaintain that
this figure is flawed because it is based only on Marhil’s assets
at the time of the confirmation order, and does not reflect the
conpany’s liabilities.

The defendants’ presentence reports state that the val ue of
Marhil was $656, 000 when the plan of reorganization was finally
confirmed. The presentence reports do not calculate that figure
i ndependently, but claimthat this anount is “established in the
August 29, 1990, Order Confirm ng Marhil Manufacturing, Inc.’s Plan

18



of Reorgani zation.” That statenent is incorrect. W have revi ewed
t he bankruptcy court’s August 29 Order and find no reference at all
to the value of Marhil. Nevertheless, given the record as a whol e
we cannot conclude that this single msstatenent brings the
district court’s ruling into the real mof clear error.

The evidence at trial established that the defendants were
willing to expend $656,000 in total capital in order to gain
control of Marhil. That figure consisted of $225,000 in cash, a
$250,000 line of credit for Marhil’s use, a $145,000 purchase of
equi prent, and $36, 000 i n | easi ng costs for comercial real estate.
Al t hough $656, 000 may not be a precise valuation of Marhil’s worth
under the appellants’ proposed accounting, we find that it was a
reasonabl e estimate of its value given the avail able information.?*
See U S.S.G 8§ 2F1.1 conmmentary n.8. (amount of | oss need not be
determ ned with precision, but nust only be a reasonable estinate
given the available information). Accordingly, we conclude that
the district court’s decision to include that figure in its |oss
cal cul ati ons was not clear error.

Next, the appellants contend that the district court commtted

4 W also note that, although the actual presentence reports
do not contain this breakdown, it is clearly set forth in an
addendum to |zydore's presentence report that summarizes and
considers |zydore's sentencing objections. See United States v.
Sanders, 942 F.2d 894, 898 (5th Gr. 1991) ("[A] presentence
report generally bears sufficient indicia of reliability to be
considered as evidence by the trial judge in nmaking the factua
determ nations required by the sentencing guidelines").
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clear error by deciding to include in its loss calculations the
$110, 000 debt owed to post-petition creditors. They insist that
t hi s debt cannot be considered a | oss because it generated $510, 170
in receivables for Marhil. W find no clear error on this point.

Finally, the appellants assail the district court’s decision
toinclude inits loss calculations the $210, 158 in trustee’s fees.
The appellants maintain that those expenses are consequenti al
| osses that cannot be considered in loss calculations under
US S G 8 2F1.1. W note as a threshold matter that there is no
di spute as to the amount of the trustee’s fees. The only question
is whether those fees are to be considered a “loss” under U. S. S G
§ 2F1. 1. That is a legal question involving the correct
interpretation of the Sentencing Guidelines that we revi ew de novo.
See United States v. Randall, 157 F.3d 328, 330 (5th Cr. 1998)
(district court's interpretation and application of US S. G 8§
2F1.1 is reviewed de novo); see also United States v. Vitek Supply
Corp., 144 F.3d 476, 488 (7th Gr. 1998) (observing that neani ng of
“loss” under U S.S.G 8 2F1.1. is a question of law reviewed de
novo) .

The comentary to U.S.S.G 8 2F1.1 describes “loss” as “the
value of the noney, property, or services unlawfully taken.”
US S G 82F1.1 (alsoincorporating by reference the di scussion of
| oss valuation contained in coomentary of U S S. G § 2Bl1.1); see

also 8§ 2B1.1 (“‘Loss’ neans the value of the property taken,
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damaged, or destroyed”). Thus, on its face the definition of |oss
is centered on the value of the thing taken, w thout reference to
consequential or incidental | osses.

O her provisions in the Sentencing Guidelines plainly indicate
that consequential |osses are ordinarily not taken into account
under U S.S.G § 2F1.1. The Sentencing Cuidelines provide, for
i nstance, that |oss “does not include interest the victim could
have earned . . . had the offense not occurred.” US. S. G § 2Fl1.1
comentary n.7. Simlarly, the Sentencing Quidelines explain that
“when property is taken or destroyed, the loss is the fair market
value of the particular property at issue.” USSG § 2F1.1
comentary n. 2. Thus, it stands to reason that if a defendant
steals an autonobile the applicable | oss would be the fair market
val ue of the car. It would not include the victinis consequenti al
| osses, |ike paying for public transportation or m ssing work, even
t hough such |osses were the direct result of the defendant’s
unl awful conduct, and would not have occurred but for the
def endant’ s acti ons.

This is not to say that consequential |osses are never
considered under U.S.S.G § 2F1.1, for there are specific instances
when consequential |osses my properly be considered. The
coomentary to U S.S.G 8§ 2F1.1 provides that “[i]n contrast to
other types of cases, loss in a procurenent fraud or product
substitution case includes not only direct danmages, but also
consequenti al damages that were reasonably foreseeable.” U S S G
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8§ 2F1.1 commentary n.7(c). But the fact that the Sentencing
Commi ssion prescri bed consequential |osses in only these specific
fraud cases, and not others, is strong evidence that consequenti al
damages were omtted from the general |oss definition by design
rather than m stake. Accordingly, we have found, as other courts
have, that consequential |osses typically are not counted when
conputing loss under U S . S.G 8§ 2F1.1. United States v. Thonas,
973 F.2d 1152, 1159 (5th Cr. 1992); see also United States v.
Daddona, 34 F.3d 163, 171-72 (3d Gr.), cert. denied, 513 U S. 1002
(1994); United States v. Marlatt, 24 F.3d 1005, 1007-08 (7th GCr.
1994); United States v. Newran, 6 F.3d 623, 630 (9th Cr. 1993)
(applying U.S.S.G § 2Bl.1).

Here, the governnent contends that the trustee’' s fees are not
consequenti al | osses because the fees were the direct result of the
appel l ants’ conduct. The governnent’s anal ysis m sses the mark.
The touchstone for determning loss under U S. S .G 8§ 2F1.1 is the
“value of the thing taken.” That concept is the key neasure
because the Sentencing Conmm ssion believed that punishnment for
fraud should refl ect a bal ance between the |loss to the victimand
the gain to the defendant. See U S SG § 2Bl1.1 comentary
background (“The val ue of property stolen plays an inportant role
in determning sentences for theft and other offenses involving
stolen property because it is an indicator of both the harmto the

victim and the gain to the defendant”). It was a “conpromn se
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between the retributive goals of punishnent, which m ght have been
advanced best by basing sentence solely on the injury to the
victim and its deterrent function, which m ght have been advanced
best by determ ning sentence solely from the offender’s gain.”
United States v. WIlson, 993 F.2d 214, 217 (11th GCr. 1993).

In this case, over the course of the appellants’ unlawf ul
conduct Marhil was robbed of its capital, and post-petition
creditors were defrauded. There can be no doubt that this noney
was “taken” by the appellants, as that word i s commonl y under st ood.
The trustee’'s fees, on the other hand, were incurred after the
appel l ants’ unl awful conduct had ended. And while it is true that
the trustee’s fees were a consequence of the appellants’ unl awf ul
conduct, nmere “but for” causation is not the litnus test for |oss
determ nations under U S.S.G 2F1.1. See Marlatt, 24 F.3d at 1007
(expressly recogni zing this point). The appropriate neasure is the
value of the thing taken, and under that standard we cannot
reasonably concl ude that trustee’s fees were the “thing taken” from
Mar hi | . Accordingly, we find that the district court erred in
including the trustee’'s fees in its | oss cal cul ations.

W turn next to the appellants’ challenge to the district
court’s finding that the appellants were organi zers or | eaders of
a crimnal activity involving five or nore participants, or that
was otherwi se extensive, under US S. G § 3Bl .1(a). Section

3Bl1.1(a) has two requirenents: (1) the defendant nmust have been a
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| eader or organizer in the crimnal activity, and (2) the schene
must have either included five or nore participants or been
otherw se extensive. U S.S.G 8§ 3Bl.1(a). The comentary defines
"participant” as a person who is crimnally responsible for the
comm ssion of the offense, but need not have been convicted.
US S G § 3Bl.1(a) comentary n.1. “I'n assessing whether an
organi zation is ‘otherw se extensive,’ all persons involved during
the course of the entire offense are to be considered.” U S S G
§ 3Bl.1(a) commentary n.3. Moreover, the wuse of “unknow ng
services” of outsiders may nake the crimnal activity "otherw se
extensive." US S G § 3Bl.1(a) commentary n. 3. W review the
district court's findings in this regard for clear error. United
States v. Narvaez, 38 F.3d 162, 166 (5th Cr. 1994), cert. denied,
514 U. S. 1087 (1995).

On appeal the appellants focus their chall enge on t he adequacy
of proof supporting the requisite nunber of participants, and the
alternative requirenent that the schene be ot herw se extensive. At
sentencing the district court nmade an express finding that the
schene involved five or nore participants, and that it was
ot herwi se extensive. Those findings are not clearly erroneous.

Finally, the appellants contend that the district court erred
by enhancing their offense levels under U S S .G 8§ 2F1.1(b)(3),
whi ch provides for a two-level increase if the underlying offense

involves a “violation of any judicial or admnistrative order,
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i njunction, decree, or process.” US S G 8§ 2F1.1(b)(3). e
review de novo the district court’s ruling on this issue. United
States v. Saacks, 131 F.3d 540, 543 (5th Cr. 1997). The
appel l ants contend that error attended this decision because their
actions did not violate any specific order of the district court.
The appel l ants’ contention is forecl osed by our decision in Saacks.
In that case we expressly held that bankruptcy fraud is in itself
aviolation of ajudicial or adm nistrative order or process within
the neaning of U S.S.G 8§ 2F1.1(b)(3). 1d. at 546. Accordingly,

the district court did not err in this regard.

VI . CONCLUSI ON
Based on the foregoi ng, we VACATE the appell ants’ convictions
for wire fraud under counts three and four, but AFFIRM the
appel l ants’ remai ni ng convictions. W al so VACATE t he appel | ants’
sentences and REMAND to the district court for resentencing

consistent with this opinion.
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