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No. 97-50564

UNI TED STATES OF AMERI CA
Plaintiff - Appellee,

VERSUS

TERRY S. HUSKEY,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas
March 1/, 1996

Bef ore REYNALDO G GARZA, DUHE and STEWART, CGircuit Judges
JOHN M DUHE, JR, Circuit Judge:

Def endant - Appel l ant Terry Huskey (“Huskey”) appeals the
district court’s cal culation of his sentence. For the reasons that
follow, we find that the district court did not commt clear error
i n assessing the anount of marijuana attributable to Huskey. But,
because we find that the district court erroneously calcul ated
Huskey’s crimnal history score, we nust remand for resentencing.

BACKGROUND

Huskey pled guilty to conspiracy to possess marijuana wth
intent to deliver, in violation of 21 US.C 88 841(a)(1),
841(b) (1) (A and 846. Huskey had been a nenber of an organization



that, from 1992 to 1996, trafficked |arge anobunts of marijuana
across the country.

Huskey was sentenced in June, 1997. In calcul ating Huskey’s
crimnal history score under U S.S.G 88 4Al1.1-.2, the district
judge relied on two prior sentences, inposed by a Kansas state
court, for theft and attenpted possession of cocaine. Those
sentences arose fromthe foll ow ng events.

On February 9, 1990, Kansas police found 21 stolen antique
guns in the trunk of a vehicle owed by Huskey’s wife. Police al so
found marijuana, nmarijuana cigarettes and cocaine in Huskey's
resi dence. Huskey was charged with theft, possession of marijuana,
and attenpted possession of cocaine. All three charges were
presented in the sane crimnal information under cause nunber 90-
CR- 0292; there was, however, no formal order consolidating the
charges. Huskey was sentenced for all three counts on the sane day
and given one year inprisonnent for the marijuana offense, one to
five years inprisonnent for the cocaine offense, and one to three
years i nprisonnent for the theft offense, with the sentences to run
concurrently. The Kansas records do not indicate that separate
judgnents with separate nunbers were issued. Huskey was rel eased
and pl aced on probation for the of fenses on Septenber 3, 1992, and
finally discharged on Novenber 8, 1993.

In sentenci ng Huskey for the instant offenses, the district
judge found that the Kansas sentences had been inposed in
“unrel ated cases.” See U S. S.G 8§ 4Al.2(a)(2). Thus, the judge

assessed Huskey crimnal history points separately for each Kansas



of fense! -- three for the cocaine and three for the theft. See
US S G 8§ 4A1.1(a).? Three additional points were added to that
subtotal because Huskey engaged in the charged drug conspiracy
while he was under state sentences and after his release from
i mpri sonment on those sanme sentences. See U.S.S. G 88 4Al1.1(d) and
(e). The judge thus assessed a total of nine crimnal history
poi nts to Huskey, placing himin crimnal history category IV. See
Sentencing Table, Ch.5 Pt.A Based on the anmount of marijuana
found attributable to Huskey (see U S S. G § 1B1. 3; see also
di scussion infra at 11) and various other adjustnents, Huskey’'s
of fense | evel was conputed to be 33 (see U S.S.G § 2Dl1.1(a)), with
a correspondi ng category |V range of 188-235 nonths. Huskey was
sentenced to 192 nonths.
DI SCUSSI ON
| .

Huskey contends that the Kansas sentences were inposed in
“related cases” and therefore should not have been counted
separately in assessing crimnal history points. He argues that,
because the three charges were presented in the sane crimnal
i nformation under the same docket nunber, the sentences therefore

“resulted from offenses that ... were consolidated for trial or

“Prior sentences inposed in unrel ated cases are to be counted
separately. Prior sentences inposed in related cases are to be
treated as one sentence for purposes of 84Al.1(a), (b), and (c).”
U S S G 84Al1.2(a)(2).

2No crimnal history points were added for the nmarijuana
offense. But see U S.S.G 8§ 4Al.1(b). As our disposition of the
question wi |l nmake cl ear, however, we need not deci de whether this
was error. See discussion infra at |(A).
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sent enci ng.” US S G § 4A1.2, comment. (n.3). Huskey, then,
argues he should only have had six crimnal history points, placing
himin category Il with a range of 168-210 nonths. See Sentencing
Table, Ch.5 Pt. A

We accept district court fact findings relating to sentencing
unl ess clearly erroneous, but we review de novo application of the

gui del i nes. United States. v. Fitzhugh, 984 F.2d 143, 146 (5th

Cr. 1993). W review the district court’s determ nation of
rel at edness under 8 4Al.2(a)(2) de novo. |d. at 146-47; see also
United States v. Garcia, 962 F.2d 479, 481 (5th Cr. 1992).

A
As stated above, in conputing crimnal history points, prior
sentences in unrelated cases are counted separately; pri or
sentences in related cases are treated as one sentence. See
US S G 8 4A1.2(a)(2). The guidelines comentary observes that:
[p]rior sentences are not considered related
if they were for offenses that were separated
by an intervening arrest (i.e., the defendant
is arrested for the first offense prior to
commtting the second offense). O herw se,
prior sentences are considered related if they
resulted from offenses that (1) occurred on
the sanme occasion, (2) were part of a single
comon  schene  or pl an, or (3) wer e
consolidated for trial or sentencing.
US S G 8§ 4A1.2, comrent. (n.3). The cocaine and the stolen
weapons were nerely discovered on the sanme day by the Kansas
pol i ce; there is no evidence in the record from which we can
deduce that the offenses either “occurred on the sane occasi on” or
were “part of a single common schene or plan.” Thus, for Huskey to
prevail, the offenses nust have been “consolidated for trial or
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sentencing” within the neaning of 8 4Al.2, comment. (n.3).

We have never squarely addressed in this Crcuit whether,
absent a formal order of consolidation, chargi ng separate offenses
in the sanme information under the sane docket nunber nonethel ess
“consol idates” the offenses and t hereby nakes them“rel ated” under
8 4Al.2(a)(2). Language from our prior cases isS instructive,
however .

In United States v. Metcalf, 898 F.2d 43 (5th Gr. 1990), we

rejected the defendant’s argunent that his sentences for two prior
burglaries were related under 8§ 4Al.2(a)(2) because they ran
concurrently and were i nposed on the sane day. 1d. at 45-6. Judge
King wote that:

inUnited States v. Flores, we rejected an
assertion that cases are consolidated for
sentencing under the Quidelines “[s]inply
because two convictions have concurrent
sentences.” Moreover, we do not believe that
sentencing on two distinct cases on the sane
day necessitates a finding that they are
consol i dat ed. Here, the 1982 and 1983
of fenses proceeded to sentencing under
separ at e docket nunbers and there was no order
of consolidation.

Id. at 46 (citations omtted)(enphasis added).

We confronted a simlar argunent in United States v. G pson,
46 F. 3d 472 (5th Cr. 1995). There the defendant argued that his
seven prior robbery convictions were related under 8 4Al.2(a)(2)
because they were all “sustained” on the sanme day in the sane
judgnent of conviction. 1d. at 476. Rejecting that contention,
Judge Smth observed:

[a]l] but two of the robberies had separate
case nunbers when they went to trial and
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j udgnent, which indicates that at nost the two
robberies sharing the sanme case nunber had
been consolidated for judgnent.

Id. (enphasis added). See also United States v. Ainsworth, 932

F.2d 358, 361 (5th CGr. 1991).

Thus, dicta from our case law strongly inply that offenses
charged under the sanme docket nunber have been “consol i dated” even
absent a formal order of consolidation. Sentences for such charges
therefore proceed from “related cases” within the neaning of 8§
4A1. 2(a)(2). Decisions fromother Grcuits provide further support
for that position.

In United States v. Alberty, 40 F.3d 1132 (10th Cr. 1994),

the Tenth Grcuit was call ed upon to deci de whet her the defendant’s
two prior juvenile offenses were rel ated because he was sentenced
to identical concurrent ternms on the sanme day. 1d. at 1134. The
record was unclear as to whether there had been a formal order
consolidating the charges. |d.

The court began its anal ysis by observing that prior offenses
are generally considered rel ated when an “express judicial order of
either consolidation or transfer” brings them before the sane

court. Id., citing United States v. Chapnick, 963 F.2d 224, 229

(9th Gr. 1992), and United States v. Del vecchio, 920 F. 2d 810, 812

(11th G r. 1991). The court observed, however, that, under its own
precedent, a formal judicial order was “sufficient, but not
necessary, to permt a finding that prior cases were ‘consolidated

for sentencing. Al berty, 40 F.3d at 1134, citing United States

v. Gary, 999 F.2d 474, 479-80 (10th Gr. 1993), and United States




v. Villareal, 960 F.2d 117, 119-21 (10th GCr. 1992). W t hout

addressing what other circunstances mght lead to a finding of

“rel atedness,” the court found that Al berty had not denonstrated
that his two prior offense were related. Alberty, 40 F. 3d at 1135.
Primarily, the court relied on the sentencing judge’'s finding that
the two juvenile convictions were handl ed on the sane day nerely
for judicial convenience. 1d.® But the court added:

Moreover, the fact that M. Alberty received
concurrent sentences on both of fenses does not

mandate a contrary finding ... especially when
the two charges retained separate docket
nunbers.

Id. (citations omtted)(enphasis added).
In United States v. Stalbaum 63 F.3d 537 (7th Gr. 1995), the

Seventh G rcuit considered whether three prior msdeneanors for
whi ch the defendant had been sentenced to identical concurrent
ternms in the sane proceeding were rel ated. Id. at 538. As in

Al berty, supra, there was no formal order of consolidation. 1d.

The court noted initially that the Seventh Crcuit had already

rejected the governnent’s position that a formal order of

3The court seened to be reviewing the district court’s factual
determ nations regarding rel atedness under a “clearly erroneous”
standard. 1d.(“lIn this case, however, even in the absence of a
formal order, the district court’s finding that M. Al berty’s two
prior offenses were unrelated is not clearly erroneous.”).
Earlier, the court had observed that while it would use the clearly
erroneous standard for factual determ nations, it would “exercise
plenary review over the district court’s |legal conclusions
regarding the application and interpretation of the CGuidelines.”
Id. at 1133 (citations omtted). W do not take issue with the
standard of reviewenployed in Al berty, however; we nerely observe
that our Grcuit has before struggled with the appropri ate standard
to use when reviewing a district court’s determ nation of
“rel atedness,” but has found that our precedent inpels a de novo
review. See Garcia, 962 F.2d at 481 & n. 6.
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consolidation was a prerequisite to finding prior offenses rel ated.

Id. at 539, citing United States v. Joseph, 50 F.3d 401, 403 (7th

Cr. 1995). But the court added that, lacking a form
consolidation order, a defendant would be required to “show] on
the record of the sentencing hearing that the sentencing judge
considered the cases sufficiently related for consolidation and
effectively entered one sentence for the nultiple convictions.”

Stal baum 63 F.3d at 539, citing United States v. Russell, 2 F.3d

200, 204 (7th Cr. 1993).

The Stal baum court partly relied on the fact that the
defendant’s prior offenses retained separate docket nunbers as
evi dence that the sentencing judge did not intend to consolidate
the of fenses. Stalbaum 63 F.3d at 539. The court reasoned that:

the sentencing judge retained each case’s

docket nunber and assessed a separate sentence

for each case. | f he had considered them

consolidated (and wanted them to appear that

way on the record), he woul d have assi gned one

docket nunber for this sentencing hearing and

assessed to Stal baum one sentence.
Id. at 539-40 (enphasis added). See also i1d. at 539 (“As we
poi nted out, each case retained its own docket nunber, and Stal baum
recei ved a separate, al beit concurrent, sentence for each crine.”).
The court thus found that the nere fact of concurrent sentences
being inposed in the sanme proceeding would not generate an
i nference that the of fenses had been effectively consolidated. |1d.
At the sanme tinme, the court inplied that nergi ng separate of fenses

under the sanme docket nunmber m ght do so. [d. at 539-40.
Finally, in United States v. Allen, 50 F.3d 294 (4th Gr.




1995), the Fourth G rcuit considered whether factually unrel ated
of fenses for which a defendant received in the sane proceeding
separate, concurrent sentences are related, absent a formal order
of consolidation. [|d. at 295. The court held that charges nust be
“formal |y consolidated or [nust] be joined in an indictnment” to be
considered rel ated under 8 4A1.2(a)(2). I1d. at 299. This bright-
line rule, reasoned the court, would vindicate two inportant
policies of the Sentencing Guidelines: to provide “reasonable
uniformty in sentencing” and to i npose substantial prison ternms on
repeat felony offenders. Id. at 297-98, citing, inter alia,
USSG Ch.1Pt.A intro. conmment. (n.3). The court observed that
a formal consolidation requirenent would insure that only of fenses
wth sone factual relationship would be considered “consoli dated
for trial or sentencing.” Those offenses would therefore “have
sone relationship to each other beyond the happenstance of
si mul t aneous sentencing.” Id. at 298; see U S.S.G § 4Al. 2,
coment. (n.3).

The court did not specifically consider whether charges

bearing the sanme docket nunber would satisfy its “fornal

consolidation” test. The court did allude, however, not only to
“charges ... formally consolidated” but alsoto “charges ... joined
in an indictnment.”* Allen, 50 F.3d at 299. Earlier, when

“The Allen court, however, seened to equate “consolidation”
under Application Note 3 to U S.S.G 8 4A1.2 with “joinder” under
FED. R CRRM P. 8. Thus, to find two offenses “joined in the sane
indictnment,” the court woul d have required that the of fenses be “of
the same or simlar character or [be] based on the sane act or
transaction or on two or nore acts or transactions connected
together or constituting parts of a conmon schene or plan.” Allen,
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summari zing the procedural history of Allen’s prior convictions,
the court stated that “[t]he state court did not enter an order
consolidating Allen’s charges for trial or sentencing and the
charges proceeded to sentencing under separate docket nunbers.”
Id. at 296 (enphasis added). Arguably, then, nerging separate
of fenses under the sanme docket nunmber is tantanount to “formal
consolidation” and would therefore satisfy Allen.®

GQuided by the reasoning of our precedent and of other
Circuits, we conclude that Huskey’'s prior Kansas convictions were
de facto “consolidated” by virtue of the fact that the charges
appeared in the sane crimnal information under the sanme docket
nunber. The sentences for those convictions therefore arose from
“related cases” within the neaning of U S S. G § 4Al.2(a)(2) and
shoul d not have been counted separately in determ ning Huskey’s
crimnal history score. The district court erred in doing so.

Huskey should have been assessed six crimnal history points,

50 F.3d at 298; see FEDL.R CRIM P. 8(a). The Allen court thus
interpreted the three categories of “relatedness” set out in
Application Note 3 to 8 4Al1.2 as “requiring either a factual
relationship between prior offenses” or a “consolidation order”
tantanount to a Rule 8(a) joinder. See Allen, 50 F.3d at 297.

°See also United States v. Lopez, 961 F.2d 384, 386 (2d GCr.
1992) (“It is wundisputed that the two offenses were assigned
separ ate docket nunbers and were not subject to a formal order of
consolidation.”); United States v. MAdans, 25 F.3d 370, 374-75
(6th Gr. 1994)(relying, inter alia, on fact that all prior cases
“each bore an individual indictnent nunber” in finding them
unrel ated.); United States v. MConber, 996 F.2d 946, 947 (8th
Cir. 1993)(“sentences are not rel ated for purposes of 8§ 4Al1.2(a)(2)
if the cases proceeded to sentenci ng under separate docket nunbers,
and there was no formal order of consolidation.”); United States
v. Davis, 922 F.2d 1385, 1390-91 (9th Gr. 1991)(fact that cases
did not share single docket nunber was one indication that cases
were not “consolidated for sentencing.”)(enphasis added).
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placing himin Category Ill1. See Sentencing Table, Ch.5 Pt. A

In sum under our current |law, neither of the following wll
result in factually distinct offenses being considered rel ated
under U S.S.G 8 4A1.2(a)(2): sentencing on the sane day and/or in
the same proceeding (Metcalf, 898 F.2d at 46); inposition of
identical, concurrent sentences (Ainsworth, 932 F.2d at 361;
Flores, 875 F.2d at 1114). What we hold today is that when
factually distinct offenses are charged in the sanme crimna
i nformation under the same docket nunber, those offenses have been
“consolidated” (even in the absence of a formal consolidation
order) and are therefore related. Sentences flow ng from such
consolidated cases should not be counted separately under 88
4A1. 1-. 2.

We believe these paraneters adequately further the twin goals
of the Sentencing Quidelines as enunciated by the Allen court,
supra: to provide reasonable uniformty in sentencing and to i npose
harsher punishnments on defendants wth especially checkered
crimnal histories. See Allen, 50 F.3d at 297; US. S.G (Ch.1,
Pt.A, intro. coment. (n.3). Under our interpretation of
Application Note 3 to 8 4Al1.2, a finding that prior cases were
“consolidated” will require either sone factual connexity between
them or else a finding that the cases were nerged for trial or

sentencing. See United States v. Watson, 952 F.2d 982, 990 (8th

Gir. 1991).°6

% The ci rcunstances described by the first and second el enents
of Application Note 3 to [8] 4Al.2 depend on the character of a
defendant’s crimnal conduct. Therefore, they are distinct from
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Al t hough we applaud Allen’ s persuasive reasoning, we do not
choose to adopt its per se rule that a formal order of
consolidation is, in every case, a prerequisite to finding
“consolidation.” See Allen, 50 F.3d at 298. Wile the Allen rule
woul d be easier to apply, we are not confident that it would be
supported by the varied nethods of crim nal docket managenent found
in state courts.” W are sinply not convinced that a state judge
will enter a formal consolidation order every tinme he intends to
treat two separate offenses as one. There are other ways a
district court can discern a state judge’s intention to do so; we
have nerely identified one today -- nerging two or nore separate
of fenses under a single docket nunber.

B

The governnent argues that, even if the district judge erred
by not placing Huskey in category IIl, the error was harm ess. The
governnment correctly points out that Huskey' s 192-nonth sentence
would also fall within the correct category Ill range of 168-210

nonths.® G ven the overlap in the two ranges, and the |ack of

the third elenent, whose relevance depends upon whether the
determ nation of guilt or the inposition of punishnent for two or
nmore of the defendant’s prior offenses were conbi ned.” Watson, 952
F.2d at 990.

‘Addditionally, in at | east one case we inplied that sone form
of “informal consolidation” mght be sufficient under 8 4A1.2, if
supported by state law. See United States. v. Vel azquez-Overa, 100
F.3d 418, 423-24 (5th Gr. 1996), cert denied, 117 S. C. 1283
(1997) (consi deri ng whet her Texas | aw al | ows “informa
consol i dation” of offenses).

8Huskey was sentenced under a category |V range of 188-235
mont hs, at an offense |l evel of 33. See Sentencing Table, Ch.5 Pt
A

12



evidence that the district judge would have sentenced Huskey to
anything other than 192 nonths, the governnent contends that any
error in calculating his crimnal history score does not
necessitate a remand for resentencing.

The Suprene Court has held that, when a court incorrectly
applies the sentencing guidelines, the proponent of the sentence
bears the burden of denonstrating that “the district court would

have inposed the sane sentence absent the erroneous factor.”

Wliliams v. U S., 503 U S 193, 203 (1992)(enphasis added); see
also 18 U.S.C. § 3742 (West 1985 & West Supp. 1998). In United
States v. Tello, 9 F.3d 1119 (5th Cr. 1993), we applied Wllians

toasituation simlar to the present one -- i.e., where the actual
sentence i nposed was i ncluded in both the correct and the erroneous
guideline ranges. |d. at 1129. W stated that the proponent of a
sent ence i nposed under an erroneous guideline range nust, to avoid
remand, “proffer sufficiently persuasive evidence to convince the
appel l ate court that the district court woul d have i nposed t he sane

sentence, absent the error.” 1d. at 1129-30, citing Wllians, 503

U S at 202-03.

In Tello, the defendant had been sentenced to 57 nonths
exactly in the mddle of the erroneous range of 51 to 63 nonths.
Id. at 1130. The correct guideline range, however, was 46 to 57
months. |1d. The actual sentence thus fell wi thin both ranges, but
at the top of the correct range. |In sentencing the defendant, the
district court only stated the range it was relying on and the

sentence it was inposing. 1d. W found that the district judge s
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“sinple, antiseptic comment[s]” did nothing to illumnate why he
i nposed the particular sentence and, hence, did not support the
governnent’s position that he woul d have | evied the sane sentence
had no error occurred. 1d. at 1130-31. W thus declined to deem

the error inTello “harm ess,” and remanded for resentencing, fully
aware that the district judge mght inpose the sanme 57-nonth
sentence on remand. |d. at 1131.

In support of I|eaving Huskey's sentence undisturbed, the
governnment points out that his 192 nonths break down into sixteen
twelve-nonth intervals and that the judge could have sentenced
Huskey to the | owest end of the erroneous range (188 nonths) but
did not do so. Hence, posits the governnent, it is “obvious the
district court had a particular sentence in mnd within the
appl i cabl e guideline range which it assessed.” W nust disagree.

Mere specul ation as to the sentencing judge’ s notives will not

nmeet the burden inposed by WIllians and Tello, supra, on the

proponent of the sentence. The governnment nust point to evidence
in the record that wll convince us that the district court had a
particular sentence in mnd and would have inposed it,
notwi thstanding the error made in arriving at the defendant’s
guideline range.® Nothing in the record of Huskey's sentencing
hearing supports the governnent’s contentions.

Nor does our independent review of the record reveal a basis

°See Tello, 9 F.3d at 1131 (“That sinple, antiseptic comment
reveal s not hing about the court’s thought process in selecting 57
months or the fact that it was the md-range position in the
i ncorrect sentencing range.”).
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for affirmng Huskey' s sentence. In sentencing Huskey, the
district judge only stated that he had revi ewed the record, the PSR
and the other factors “required ... under the Sentencing Reform
Act of 1984.” He then inposed the 192-nonth sentence w thout
further conment.

W wite none of this to inpugn the sentencing judge' s
handl i ng of Huskey’'s sentencing hearing. |ndeed, a review of the
hearing transcript plainly shows that the judge «carefully
consi dered the argunents of counsel and arrived at a reasonable,
conmon- sense resol ution of the “rel at edness” issue.!® The judge's
“error” was sinply the fruit of wunusual circunstances, conbined
wth a gap in the case law interpreting an opaque provision of the

sentencing guidelines. See, e.q., Stalbaum 63 F.3d at 539 (“W

pause here to note the difficulty we encounter in applying this
provision [8 4A1.2] and its ‘application note.’”).

Nonet hel ess, we can find no evidence in the record that
convinces us the trial judge would have i nposed the sane sentence,
absent the error in calculating Huskey’s crimnal history score.
We nmust therefore remand the case for resentenci ng, cognizant that

the district judge may, in his discretion, inpose on Huskey those

The distirct judge characterized 8 4Al.2(a)(2) as intending
to punish nore severely defendants with multiple-offense crimna
histories, and as not rewarding those defendants who, for nere
adm ni strative conveni ence, were charged with nultiple offenses in
the sane indictnent. Certainly, we cannot say this is an
unreasonabl e reading of 8 4A1.2 and its Application Note 3. See
Allen, 50 F.3d at 297-98. The district judge, however, overl ooked
the indications in cases such as Metcalf and G pson (see di scussi on
supra Part |.A) that nerging separate offenses under the sane
docket nunber anounts to “consolidation” under the third category
of “relatedness” in Application Note 3 to § 4Al. 2.
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same 192 nont hs.
1.

Huskey argues that the district court erred in using 8,000
pounds of marijuana to calculate his base offense |evel. He
contends the evidence shows that he received between 1,000 and
3,000 kilograns of marijuana in Kansas Cty between 1992 and 1994
fromhis source, Jame dover (“Aover”). In March, 1994, however,
Huskey clains a “rift”! devel oped between him and d over, after
which G over no longer dealt wth Huskey and instead delivered
marijuana to Danny Barnes (“Barnes”). Huskey nmaintains that there
is no evidence showing that any marijuana shipnments thereafter
reached him and that the court therefore erred in attributing to
hi mthe entire anount of the 1992-1995 Kansas City shipnents (8,000
pounds) . In sum Huskey contends he should only be held
responsible for the approximtely 4,100 pounds of marijuana he
received directly fromd over between August, 1992 and March, 1994,
the anount for which he pled guilty.

I n support of the 8,000 pound anount, the governnent offered
the testinmony of Internal Revenue Service Special Agent John
Cornelius (“Cornelius”). Cornelius had debriefed the nmajor
participants in the drug conspiracy and testified about its inner-
wor Ki ngs. He confirnmed that from August, 1992 to March, 1994,
Huskey received from d over approximtely 4,100 pounds of

marij uana; Barnes generally took the deliveries for Huskey. After

1The rift devel oped when d over suspected Huskey of stealing
proceeds from marijuana sal es.
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the rift in March, 1994, Cornelius stated that G over sent another
3,900 pounds to Kansas City. Barnes received these shipnents al so.
Crucially, Cornelius testified Barnes told hi mthat he recei ved al
8, 000 pounds (including the 3,900 shi pped after Huskey and 3 over’s
di sagreenent) on behal f of Huskey. Based on Cornelius’s testinony,
the court attributed 8,000 pounds of marijuana to Huskey. !?

We review the district court’s factual findings, such as the

quantity of drugs attributable to a defendant, for clear error

United States v. Angulo, 927 F.2d 202, 205 (5th Cr. 1991); United
States v. Manthei, 913 F.2d 1130, 1138 (5th Gr. 1990). In nmaking

such a finding, the district judge may consider any information
that has “sufficient indicia of reliability to support its probable

accuracy,” including a probation officer’s testinony, a policeman’s
approxi mati on of unrecovered drugs, and even hearsay. See U S. S. G

8 6A1.3, p.s.; see also United States v. Cuellar-Flores, 891 F. 2d

92, 93 (5th Cr. 1989); Angqulo, 927 F.2d at 204-05; Mnthei, 913
F.2d at 1138. Utinmately, the district court “need only determ ne
its factual findings at sentencing by a preponderance of the
relevant and sufficiently reliable evidence.” Angulo, 927 F.2d at
205 (citations and internal quotes omtted).

The “relevant conduct” for which Huskey may be sentenced

i ncl udes

2Hyskey’ s base offense | evel was therefore 34. See U S. S G
8§ 2D1.1(c)(3)(Drug Quantity Table) (“At | east 3,000 KG but | ess than
10,000 KG of Marihuana....”). According to Huskey’s argunent, he
is responsible only for 1,000 to 3,000 KG of marijuana, giving him
a base offense level of 32. See U S.S.G § 2D1.1(c)(4)(Drug
Quantity Table).
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al | acts and omssions comitted, ai ded,

abett ed, counsel ed, commanded, i nduced,
procured, or willfully caused by the
def endant . ...
US S G 8§ 1Bl1.3(a)(1)(A). In attributing to Huskey the entire

anount of the 1992-1995 Kansas City shipnents, the district judge
credited Cornelius’s, and inplicitly Barnes's, testinony that,
although a rift had devel oped around a year before the fina
shi pnents, Barnes continued to take deliveries for Huskey.

Even before the March, 1994 rift, Barnes had taken deliveries
fromd over on Huskey’'s behalf. Further, Cornelius testified that

Barnes was only a “snmall -ti nme deal er,” who woul d have per haps taken
only five pounds or so of marijuana per shipnent. It appears
unl i kely that Barnes absorbed all 3,900 pounds of nmarijuana sent to
Kansas City after March, 1994. In any event, it is undisputed
that, between 1992 and 1995, 8,000 pounds of marijuana arrived in
Kansas City, and that all of it was delivered to a person (Barnes)
who frequently took deliveries for Huskey. Only Huskey’s
uncorroborated testinony stands to the contrary.

The district judge chose to believe Barnes’ s assertion that he
recei ved the post-March, 1994 shipnments of marijuana on Huskey’'s
behal f. The district court has “broad discretion in considering

the reliability of the submtted information regarding the

quantities of drugs involved.” United States v. Mrtinez-

Moncivais, 14 F.3d 1030, 1039 (5th Gr. 1994). Such credibility
determnations rest within the province of the trier-of-fact.

United States v. Sarasti, 869 F.2d 805, 807 (5th Gr. 1989). Qur

i ndependent review of the record has not left us with the “definite
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and firmconviction” that the sentencing judge erred in attributing

8,000 pounds of marijuana to Huskey. See United States v.

Mtchell, 964 F.2d 454, 457-58 (5th Gr. 1992).
CONCLUSI ON

For the foregoing reasons, we AFFIRM the district court’s
factual findings as to the anount of marijuana attributable to
Huskey. W find, however, that the district court erred in
cal culating Huskey’'s crimnal history score and therefore nust
REVERSE and REMAND for resentencing.

AFFIRMED in part; REVERSED in part and REMANDED for

resent enci ng.
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