UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-50650

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS

JESUS RCDRI GUEZ- RI VAS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas

August 17, 1998
Before POLITZ, Chief Judge, JONES, and DUHE, Circuit Judges
DUHE, Circuit Judge:

Foll ow ng a bench trial, Jesus Rodriguez-R vas (“Rodriguez”)
was convicted of conspiracy to possess with intent to distribute
marij uana and possession with intent to distribute marijuana. He
appeal s his conviction, arguing that the district court erred when
it denied his notion to suppress and admtted evidence (over 700
pounds of marijuana and his contenporaneous statenents) obtained
when a Border Patrol agent stopped hi mw t hout reasonabl e suspi ci on
based on articulable facts. W agree. W find a Fourth Amendnent

violation and conclude that there were insufficient articul able



facts surrounding the Border Patrol’s stop of Rodriguez’s vehicle
to satisfy the constitutional requirenment of reasonabl e suspicion.
l.

Wiile awaiting the arrival of his partner to open a Border
Patrol checkpoint on U S. H ghway 385 south of Marathon, Texas,
sone fifty-plus mles from the border, agent Rodolfo J. Garcia
(“Garcia”) stopped a car with Mexican license plates. The veteran
agent learned that the car’s occupants were Mexican custom agents
and were legally in this country. Because he knew that Mexican
agents sonetinmes assist in narcotics snuggling, Garcia becane even
nore alert to traffic.

H ghway 385 is a main entrance to Big Bend National Park and
is heavily traveled by tourists. It is also known to be a route
preferred by drug snugglers, allowing them to by-pass the
consistently manned inmm gration checkpoint on H ghway 67. Ten to
fifteen mnutes after he had stopped the Mexican custons agents,
Garcia saw a m ni-van headed north. Al though he had no radar to
accurately record the mni-van’'s speed, he perceived it was
traveling “at a high rate of speed.” He noticed that the m ni-van
bore no front license plate and that the driver appeared to be
sl ouched down in his seat. Becom ng suspicious, Garcia u-turned
and followed the mni-van. The m ni-van had no rear |icense plate,
only a San Antonio auto dealer’s advertisenent. Because he

suspected sonething was am ss and had no way to verify the mni-



van’s registration, Garcia stopped the vehicle for an immgration
check.

Appel I ant Rodriguez, the sole occupant of the mni-van and a
resident alien, lowered his window to present his papers. @arcia
i medi ately snelled marijuana. Fromhis position outside the van,
Garcia saw that the center seat of the van had been renoved and in
its place was a | arge Mexi can-styl e bl anket covering sonething. He
readily identified a cell ophane-w apped bundl e not covered by the
bl anket as typical marijuana packaging. The agent arrested
Rodriguez and read him in Spanish his Mranda rights, which
Rodr i guez wai ved.

In a brief, unsolicited conversation with Garcia, Rodriguez
admtted that he had agreed to drive the van for two nen he had net
in Big Bend National Park. He told Garcia he had assuned he woul d
be transporting illegal aliens. Garcia' s partner arrived a short
tinme after the arrest with a drug dog. The dog alerted to the
presence of drugs and the Border Patrol agents seized 726 pounds of
marijuana fromthe mni-van

Rodri guez noved to suppress all evidence - his statenents and
the marijuana -claimng that the stop was an unreasonabl e sei zure
in violation of the Fourth Amendnent. He did not argue | ack of
probabl e cause for his arrest and the subsequent search; he argued
only that the evidence was the “fruit of a poisonous tree” and was
therefore inadm ssible. The district court denied his notion and
found him guilty of both charges: possession with intent to
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distribute marijuana and conspiracy to possess wWith intent to
distribute marijuana. Rodriguez now appeal s.
.
We review the denial of a notion to suppress under two

standards. United States v. Inocencio, 40 F. 3d 716, 721 (5th Cr

1994). We review de novo determ nations of questions of |aw, such

as whet her reasonabl e suspicion existed to stop a vehicle. United

States v. N chols, 142 F.3d 857, 864 (5th Cr. 1998). Factua

findings are reviewed for clear error. |d. Additionally, this
court views evidence presented at a suppression hearing in the
light nost favorable to the prevailing party. 1nocencio, 40 F. 3d
at 721.
L1,

The Fourth Anmendnent protects against unreasonabl e searches
and sei zures. U S Const. anend. |V. Thi s amendnent, however,
does not expressly preclude the use of evidence obtained in

violation of its directive. Arizona v. Evans, 514 US. 1, 10

(1995). Preclusionis ajudicially created renedy whose deterrent

ef fect safeguards against future Fourth Anendnent violations.

United States v. Leon, 468 U S. 897, 906 (1984). W apply this
judicial exclusionary rule only where its renedi al objectives are
t hought nost effective. [d. at 908. Were “the exclusionary rule
does not result in appreciable deterrence, then, clearly, its use

is unwarranted.” United States v. Janis, 428 U.S. 433, 454




(1976).

The Suprene Court has addressed this Fourth Anmendnent ri ght
directly with regard to investigatory stops by rovi ng Border Patrol
agents away fromthe border, such as we consider here. See United

States v. Brignoni-Ponce, 422 U S. 873 (1975). Agents have

authority to stop only when they “are aware of specific articul able
facts, together with rational inferences from those facts, that
reasonably warrant suspicion that the vehicles contain aliens who
may be illegally in the country.” 1d. at 884. The Suprene Court
|ater clarified that the agents’ suspicion may go beyond smuggling
undocunented aliens and extend to a reasonabl e suspicion that the
particular vehicle they stop is engaged in crimnal activity.

United States v. Cortez, 449 U. S. 411, 421-22 (1981). By inposing

the reasonable suspicion standard, the Suprene Court sought to
avoi d subjecting residents of the area under patrol to potentially
unlimted interference with use of the highways, solely at the

di scretion of Border Patrol officers. Bri gnoni - Ponce, 422 US. at

882.

We are cautioned to take the totality of the circunstances
i nto account when we nmake a determ nation of reasonabl e suspi cion.
Cortez, 449 U. S. at 417. No single factor is determnative, but
each case nust be assessed on the totality of the circunstances
known by the agent and on the agent’s experience in evaluating the
circunstances. |nocencio, 40 F. 3d at 722. W receive guidance in

this assessnent fromthe factors identified in Brignoni-Ponce, 422
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U S. at 884-85. These i ncl ude:

(1) known characteristics of a particular
area,

(2) previous experience of the arresting
agents with crimnal activity,

(3) proximty of the area to the border,

(4) usual traffic patterns of that road,

(5 information about recent illegal
trafficking in aliens or narcotics in the
area,

(6) behavior of the vehicle s driver,
(7) appearance of the vehicle, and
(8) nunber, appearance, and behavior of the
passengers.
Under this test, if there is no reason to believe that the
vehicle has conme from the border, the remaining factors nust be

exam ned charily. United States v. Pallares-Pallares, 784 F. 2d

1231, 1233 (5th Cr. 1986). Wen the stop occurs a substantia

di stance fromthe border, this elenent is mssing. United States

v. Ml endez-Gonzalez, 727 F. 2d 407, 411 (5th Cr. 1984). I n

| nocenci o we determ ned that vehicles traveling nore than 50 m |l es
from the border are usually a “substantial distance” from the
bor der. | nocencio, 40 F. 3d at 722, n. 7 (internal quotes
omtted). A stop 60 mles fromthe Mexican border, we have found,
was not near enough to the border to justify a belief that the
vehicle originated fromthe border. Ml endez, 727 F. 2d at 411.
Because Rodriguez was stopped nore than 50 mles from the

border, we exam ne nost carefully the remaining Brignoni-Ponce

factors. Even when we do so in a light nost favorable to the
prevailing party on the notion to dismss, Inocencio, 40 F. 3d at
721, our reviewof the record denonstrates that, inthe totality of
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the circunstances, agent Garcial acked sufficient articul able facts
to satisfy the reasonabl e suspicion standard.?

The record reveal s that U S. H ghway 385 is frequently used by
smugglers in an attenpt to avoid the regul arl y-manned checkpoi nt on
U.S. Hi ghway 67. This fact was well-known to Garcia, who has
arrested many drug and alien snugglers along that highway during
his eight-plus year tenure with the Border Patrol. He was al so
wel | -acquainted with the usual traffic in the area and could
recogni ze many of the locals and the ranch and park enpl oyees, as
well as the typical tourists who visit the park. The hi ghway,
however, serves as the nmain entrance to a popul ar national park?
where nost visitors arrive by car.

Garcia' s experience also famliarized himwth the practice of
the use of a lead car to warn a followng vehicle carrying
contraband of the presence of |aw enforcenent officers. He was
awar e t hat Mexi can custons officials sonetines participatedinthis
practice, and becane nore alert to passing traffic after he had
stopped a vehicle occupied by such officials. Nothing in the
record, however, indicates that the custons officials could contact
and warn anot her vehicle. Garcia did not see a C.B. radio, a
wal ki e-tal kie, or a cellular phone in the officials’ car.

From his Border Patrol work, Garcia also knew that snugglers

'See also United States v. Jones, 1998 W. 432635 (5'" Cir. (Tex)).

2Judi ci al notice has been taken that in 1975 Big Bend Nati onal
Park adm tted sone 331,000 visitors.
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wait for a shift change to drive past a check point. Usually the
stations are unmanned during this period; snugglers run a |esser
risk of discovery when traveling at that tinme. Because Garcia’' s
check point had not been consistently manned before the stop in
question, we do not find the tinme of the stop particularly rel evant
in creating reasonabl e suspicion

When Rodriguez’s mni-van approached Garcia’ s narked Border
Patrol vehicle, the agent was alerted to the possibility of
crimnal activity for several reasons. The mni-van appeared to

Garcia to be traveling “at a high rate of speed,” although the
speed |imt on US Hghway 385 is 70 mles per hour. A second
reason Rodriguez rai sed agent Garcia’ s suspicion was his posture in
the vehicle; he seened to be slouched lowin his seat. Garcia’s
experience was that this posture is typical for soneone trying to
avoid identification. W note, however, that Rodriguez was only
5'7" tall.

Coupling this posture with the possibility that the Mexican
custons agents he had stopped sone 15 mnutes earlier could have
been | ookouts for a smuggler, CGarcia attenpted to identify the
vehicle registration. He saw no front license plate on the mni-
van, al though Texas requires one. He then made a U-turn to foll ow
the mni-van. Garcia sawthat there was no rear |icense plate and
no tenporary tag; the mni-van displayed only an advertisenent for
a San Antonio auto dealer. Based on the foregoing events and his
observations, Garcia suspected that the van could be carrying
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illegal aliens. Only then did he stop the mni-van to verify its
registration and the driver’s inmmgration status.

We recogni ze al so, however, that U S. H ghway 385 serves as a
maj or entrance to Big Bend National Park and that the record
reveals no evidence of conmmunication between the two vehicles
Garcia stopped. Although the lack of required vehicle tags is a
factor to consider in determning the reasonabl eness of the stop,
we note that the absence of Texas license plates alone does not
aut horize a Border Patrol agent to stop a vehicle. Consi deri ng
those facts, as well as Rodriguez’ height and the absence of
evidence of a speed limt violation, we find that, when viewed in
the aggregate, the Border Patrol agent did not articulate facts
clearly sufficient to create a reasonabl e suspi ci on that Rodri guez

was engaged in illegal activity.® Since we find that the stop of

SGarcia’'s testinobny at the notion to suppress supports this
finding. At the tinme of this stop Garcia was under the inpression
that the appropriate standard was nere suspicion not reasonable
suspicion. Until he was corrected by the Assistant U S. Attorney,
this eight-year plus veteran agent testified to the foll ow ng:

The law states that we nmy stop any
conveyance, any vehicle on nere suspicion that
we suspect that there are illegal aliens on
board. That is the |aw that we operate on...

And when questioned by the court, “You say under your regul ations,
if you have a nere suspicion that a vehicle is being used for alien
smuggl i ng, you can stop it?”, Garcia responded, “Ch, yes, sir...
those are wwthin the confines of the law. That is how we operate.”

Later, responding to the court’s inquiry as to the need for
probabl e cause or nere suspicion to make a stop, Garcia explained
that “mere suspicion can vary from either one person or nunerous
persons, sir.” He characterized the nere suspicion that led himin

9



Rodriguez’s mni-van was unlawful, the evidence obtained fromthe
stop is the “fruit of a poisonous tree” and was inproperly
adm tt ed.
L1,
Because we find error in the district court’s denial of the
nmotion to suppress, we reverse and vacate Rodriguez’ s conviction
and remand.

REVERSED, CONVI CTI ON VACATED AND REMANDED.

ENDRECORD

this case to suspect Rodriguez of alien snmuggling as the type of
vehicle driven. But he then testified “we have apprehended alien

[sic] smuggling loads in various vehicles. It can be small cars,
| arge cars, old vans, new vans, ...just anything on wheels can be
used to smuggle illegal aliens... There is no set profile.”
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EDITH H JONES, G rcuit Judge, dissenting:

A person mght think that a drug snuggler should be
featured on the TV program “Anerica’ s Dunbest Crimnals”, for
transporting nearly a half ton of marijuana in a vehicle with no
license tags. As it turns out, however, this drug snuggler may be
anong Anerica’'s smartest crimnals, because under today’'s ruling,
he will be et go. Not only that, he should receive a reward from
t he other smuggl ers along the Rio G ande who will take this opinion
to heart and al so renove the |icense plates fromtheir trucks and
vans. | dissent.

Not to be m sunderstood, | agree that a nulti-factor test
governs whet her a border patrol agent had reasonable suspicion to

justify stopping a vehicle near the border. United States v.

Bri gnoni - Ponce, 422 U. S. 873, 884-85, 95 S. . 2574, 2582 (1975),;

United States v. Inocencio, 40 F.3d 716, 722 (5th Cr. 1994). The

maj ority have properly cited that test. In ny view, the follow ng
factors® fulfill the reasonabl e suspicion test: H ghway 385 energes
fromBig Bend National Park and is a road regularly used by drug
and alien snmuggl ers to avoi d t he permanent border patrol checkpoint

on H ghway 67; the appellant was traveling around the tinme of the

4 Al of these factors are listed in the district court’'s
careful opinion as grounds for reasonabl e suspi ci on except that the
Mexi can Custons’ officials’ car preceded appellants’ van by 10-15
m nut es.

11



shift change, when there was a hi gher probability that no one woul d
be manni ng the checkpoint;® the driver was a Hi spanic nale; Agent
Garcia had m nutes before stopped Mexican custons agents who have
been known to escort vehicl es containing contraband; the driver was
sl ouched in his seat, as, in the Agent’s experience, people trying
to avoid identification often are;® and, the driver was traveling
at a perceived high speed. Mst inportant, there were no proper
identifying license plates on appellant’s van.

Al t hough all of these factors were considered by Agent
Garcia, what could be nore telling than the | ack of vehicle |icense
pl ates? Wiy woul d anyone energing fromthe w | derness of Big Bend
National Park fail to have license plates, unless to escape
identification? The majority attenpts no i nnocent explanation for
appellant’s failure to have license plates; instead, the majority
sinply state that Agent Garcia had no authority, as a Border Patrol
agent, to stop the driver for that traffic violation. This is

correct but irrelevant for two reasons.

5> The mpjority believe that the timng is irrelevant since the
H ghway 385 checkpoint was irregularly staffed. But Agent Garcia
testified that he and his colleagues will work a full shift at that
checkpoi nt when assigned to it, and one shift runs from7 a.m to
3 p.m The district court thus correctly found that Agent Garcia
was reasonably concerned by the tinme of day in which appellant was
travel i ng.

6 The mpjority discount the driver’s slouching because he was

“only 57" tall” and therefore mght not be visible above the
driver’s seat. | disagree. Much shorter drivers are clearly
visible if they sit wupright. Agent Garcia s observation, found

credible by the district court, should not be disbelieved at the
appel l ate | evel .
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First, the appellant had no constitutional right not to
be stopped while driving along in blatant violation of traffic
| aws. The Fourth Amendnent exclusionary rule is intended to conbat
unconstitutional actions by |law enforcenent officers, but its
premse is the violation of a person’s reasonabl e expectation of
privacy. A person has no reasonabl e expectation that he wll not
be stopped for driving without |icense plates. By anal ogy, a man
involved in a barroom brawl would have no constitutional privacy
claim and hence no ground for suppression, nerely because he is
arrested by an of f-duty school -crossing guard rat her than the | ocal

beat cop. See, e.g., Fields v. Gty of South Houston, 922 F.2d

1183, 1188 (5th Cr. 1991) (question of officer’s authority to
arrest in 8 1983 case turns on constitutional standard and not on
Texas | aw governing arrest). The proper question is not whether
Agent Garcia had authority to arrest for traffic violations but
whet her Agent Garcia had a reasonable suspicion of illegal
smuggling activity based on all the conduct he saw.

Second, even if appellant had sone constitutional right
to be arrested only by a traffic |law enforcenent officer for
driving without |icense plates, that violation my neverthel ess be

pertinent to the nultifactor reasonabl e suspicion standard.’” One

" Border Patrol agents often rely on the comm ssion of rel evant
traffic violations as one ground of reasonable suspicion. See
United States v. Garza, 544 F. 2d 222, 224 n.3 (5th Cr. 1976) (“The
turn froman incorrect lane is relevant not to show violation of
traffic laws but to show peculiar driving patterns which support
the officers suspicion that aliens mght have entered the United
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must credit Agent Garcia’'s common sense and hi s ei ght-plus years of
experience when he inferred that the lack of legally-required
pl ates, taken together with the other suspicious circunstances,
suggested the possibility of alien or contraband smnuggling.
Surely, the absence of |icense plates in that location is as clear
an indicator of an intent to elude identification as if the
appel l ant had suddenly sped up on seeing a border patrol car.
Appel l ant may as well have hoisted a flag saying, “Escape attenpt
under way!”

To ignore the absence of |icense plates, as the majority
have essentially done, is a serious error. From now on, brazen
smuggl ers can sinply breeze by border patrol agents after renoving
their license plates. They will thus successfully hinder |aw
enf or cenent and i nvestigation® wthout any chance that
count er measures can be taken.

Part of the majority’s unreasonable conclusion seens
directed at Agent CGarcia' s failure to adhere to the niceties of
| egal | anguage during his testinony. The majority footnotes his

conf usi on between “nere suspi ci on” and “reasonabl e suspi cion”. Too

States illegally. Naturally, as in the present case, the two may
be related.”); see also United States v. Espinoza-Santill, 976 F
Supp. 561, 565-66 (WD. Tex. 1997) (traffic violation is a factor
a Boarder Patrol officer may consi der in devel opnent of reasonabl e
suspi ci on).

8 Agent Garcia testified that he could not identify the van
W thout license tags, and a post-arrest attenpt to identify it
t hrough the vehicle identification nunber (VIN was also fruitless.
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much is made of this error even for a footnote. As the mgjority
knows, no suspicion is required for routine border or functional-
equi val ent searches,® while reasonable suspicion is the basis for

stops by roving border patrols |like this one. Brignoni-Ponce, 422

US at 884, 95 S. Ct. at 2582. Agent Garcia becane nonentarily
confused and then explained the distinction correctly. The whole
point of his testinony, however, was to outline the nultiple

grounds on which he had a reasonabl e suspicion that appellant was

engaged in crimnal activity. Even nore telling, the district
court, which witnessed the testinony, nmnade no nention of Agent
Garcia s verbal ms-step in his findings. |If the district court
di d not consider this exchange significant in judging the witness’s
credibility, neither should we.

The Suprenme Court has nade it clear that “the rel evant
inquiry is not whether particular conduct is innocent or guilty,
but the degree of suspicion that attaches to particular types of

non-crimnal acts.” United States v. Sokolow 490 U.S. 1, 10, 109

S. C. 1581, 1587 (1989) (quoting Illinois v. Gates, 462 U S. 213,

243-44 n.13, 103 S. &. 2317, 2335 n.13 (1973)). Not only does
this case i nvol ve a congeri es of arguably “innocent”--but certainly
suspi ci ous--circunstances, but in addition, the patently illega

act of driving without |icense tags under circunstances that

® United States v. Cardenas, 9 F.3d 1139, 1147-48 (5th Cir.
1993) (citing United States v. Mintoya de Hernandez, 473 U.S. 531,
538, 105 S. . 3304, 3309 (1985)); see also 8 U . S.C. § 1357.
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advertised the appellant’s desire to evade identification by |aw
enforcenent agents. Taking these facts together, there was nore
t han reasonabl e suspicion of illegal conduct.

A final word is in order about the governnent’s
presentation of this case. The governnment argued in the district
court, but not inthis court, that Agent Garcia s actions shoul d be
approved under the good faith exception to the exclusionary rule.
This court has applied the good faith exception to a Border Patrol

stop under simlar circunstances. United States v. Deleon-Reyna,

930 F.2d 396, 399 (5th Cr. 1994) (en banc). In DeLeon-Reyna, an

officer’'s reasonable but m staken belief that a truck bore false
license plates was held i nnocuous under the good-faith exception.

Here, as in DelLeon-Reyna, the agent’s m sperception about the

significance of atraffic violation was reasonabl e and made i n good
faith. The governnment should be chastised for not raising this
plainly controlling issue in defense of its conviction and our
citizens' safety fromillegal drug inportation.

| respectfully dissent.
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