IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50901

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

RODRI GO GALVAN- RODRI GUEZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

March 4, 1999

Bef ore H G3 NBOTHAM JONES, and WENER, Crcuit Judges.
PER CURI AM

The sole issue in this appeal is whether, by its nature, the
of fense of unaut hori zed use of a notor vehicle qualifies as a crine
of violence under 18 U S. C § 16. Def endant - Appel | ant Rodri go
Gal van- Rodrui guez (“Galvan”) challenges the district court’s
hol ding that his prior conviction for unauthorized use of a notor
vehicle is a crinme of violence, and therefore an “aggravated

felony,” for purposes of enhancing his sentence for illegal entry
and reentry into the United States by 16 |evels pursuant to 8§
2L1.2(b)(2) of the United States Sentencing Guidelines (“U S. S.G”
or “the Guidelines”). Concluding that unauthorized use of a notor

vehicle is a crime of violence, thereby justifying a 16 |evel



enhancenent, we affirm Gal van’'s sent ence.

| .
FACTS AND PROCEEDI NG

Def endant - Appel | ant Gal van was charged withillegal entry into
the United States and reentry follow ng deportation, in violation
of 8 U S . C. 88 1325 and 1326, respectively. Galvan entered pl eas
of guilty, and a presentence report (PSR) followed. Pursuant to
US SG 8§ 2L1.2, the guideline applied to defendants who are
convicted of unlawfully entering, reentering, or remaining in the
United States, the probation officer recommended that Gal van’ s base
of fense | evel of eight be increased by 16 |l evels, to 24, because he
had been deported foll ow ng conviction of an aggravated felony, to
W t: unauthorized use of a notor vehicle. Additionally, Galvan was
afforded a three | evel decrease for acceptance of responsibility,
produci ng an offense | evel of 21.

Gal van objected to the PSR, contending that unauthorized use
of a notor vehicle was not an aggravated felony warranting a 16
| evel enhancenent. The district court overruled his objection
Based on Galvan’s offense level of 21 and a crimnal history
category of V, the appropriate range of inprisonnment was 70 to 87
months. Acting on its own, however, the district court departed
downwardly by two |l evels, to 19, and sentenced Gal van to 60 nonths

of inprisonnent. Galvan tinely appeal ed.



I
ANALYSI S

Gal van argues that the district court erred by assessing the
16 |evel aggravated felony enhancenent under U S S G 8§
2L1.2(b)(2). He insists that unauthorized use of a notor vehicle
is not a crime of violence as defined by 18 U S.C. § 16.

An appel l ant’ s sentence nust be affirned unless it was i nposed
inviolation of the | aw or was based on an erroneous application of
t he sentencing guidelines.! W review a challenge to the district
court’s interpretation of the Guidelines de novo.?

According to U S.S.G 8 2L1.2, when a defendant has been
deported and unlawfully reenters the United States, his offense
level will be increased by 16 levels if he had been previously
convicted of an “aggravated felony.”3 Application note seven
followng 8 2L1.2 defines “aggravated felony” as “any crine of
violence (as defined in 18 U S.C. 8 16, not including a purely
political offense) for which the term of inprisonnent inposed
(regardl ess of any suspension of such inprisonnent) is at |east

five years.”* A “crine of violence” is:

United States v. Vel azquez-Overa, 100 F.3d 418, 419 (5'"
Cr. 1996), cert. denied, 117 S. C. 1283 (1997).

2ld. at 420.

3United States Sentencing Conm ssion, Guidelines Manual, §
2L1.2(b)(2) (Nov. 1996).

“U.S.S.G § 2L1.2, coment n.7. Galvan was sentenced to
five years deferred adjudication for his conviction of
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(a) an offense that has as an el enent the use, attenpted
use, or threatened use of physical force against the
person or property of another, or

(b) any other offense that is a felony and that, by its
nature, involves a substantial risk that physical force
agai nst the person or property of another may be used in
the course of commtting the offense.®

The phrase “by its nature” in subsection (b) requires courts to
enpl oy a categorical approach —w thout exam ning the underlying
facts surrounding the conviction — in determ ning whether an
of fense constitutes a crine of violence.®

On three separate occasions, we have exam ned specific
of fenses under the rubric of subsection (b) — applicable to

of fenses that involve a substantial risk that physical force may

ensue. We have held that indecency with a child,” burglary of a
habi tation,® and burglary of a nonresidential structure or vehicle®
each involve a substantial probability that physical force on the

person or property will occur, thereby warranting a 16 |evel

unaut hori zed use of a notor vehicle.
°18 U.S.C. § 16 (1994) (enphasis added).
®Vel azquez- Overa, 100 F.3d at 421 (“A sentencing court need

only consider the fact that [the defendant] was convicted and the
i nherent nature of the offense.”).

I'd. at 419.

8United States v. Guadardo, 40 F.3d 102, 103-04 (5" Cr.
1994) .

United States v. Ranbs-Garcia, 95 F.3d 369, 371 (5'" Gir.
1996), cert. denied, 117 S. C. 351 (1997); United States v.
Rodri guez- Guzman, 56 F.3d 18, 20 (5'" Gr. 1995).
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sent ence enhancenent under 8§ 2L1.2(b)(2). Wether the offense of
unaut horized use of a notor vehicle qualifies as a crinme of
vi ol ence, however, is ares novaissueinthis circuit. Concluding
that the risks of physical force being exerted during the
comm ssion of the burglary of a vehicle are substantially simlar
to the risks of such force occurring while operating a vehicle
w thout the owner’s consent, we hold that the offense of
unaut hori zed use of notor vehicle is a crinme of violence wthin the
i ntendnent of 18 U.S.C. § 16.

We have recogni zed that when anal yzing the operative phrase
“substantial risk,” it is not necessary that “[the risk] nust occur
in every instance; rather a substantial risk requires a strong
probability that the event, in this case the application of
physical force during the comm ssion of the crinme, will occur.”?°
The el enents of burglary of a vehicle are anal ogous to the el enents
of unaut hori zed use of a notor vehicle except that the additional

element, “intent to conmt afelony or theft,” is needed to sustain
a burglary conviction. Just as burglary of a vehicle involves a
substantial risk that property m ght be damaged or destroyed in the
comm ssion of the offense, the unauthorized use of a vehicle
li kewise carries a substantial risk that the vehicle mght be

broken into, “stripped,” or vandalized, or that it mght becone

involved in an accident, resulting not only in damge to the

Rodri guez- Guzman, 56 F.3d at 20 (enphasis added).
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vehicl e and other property, but in personal injuries to innocent
victine as well .

It is true that, as argued by Gal van, the unauthorized use of
a vehicle will not always result in physical force to persons or
property, as, for exanple, when a child takes the famly car
“Joyriding” wthout parental consent; however, there is a strong
probability that the i nexperienced or untrustworthy driver who has
no pride of ownership in the vehicle will be involved in or wll
cause a traffic accident or expose the car to stripping or
vandal i sm In fact, when an illegal alien operates a vehicle
W t hout consent, a strong probability exists that the alien may try
to evade the authorities by precipitating a high-speed car chase
and thereby risking the |ives of others, not to nention significant
damage to the vehicle and other property. As we perceive these
risks to be substantial, Galvan’s offense qualifies as a crine of
violence and thus warrants a 16 | evel sentence enhancenent.

1]
CONCLUSI ON

For the aforenmentioned reasons, we hold that the unauthorized

use of a notor vehicle, by its nature, qualifies as a crine of

vi ol ence under 18 U S. C. § 16. Accordingly, the district court

1See e.qg., Coleman v. State, 802 S.W2d 394, 395 (Tx. C
App. 1990) (conviction for unauthorized use of a notor vehicle
supported by evidence of shattered glass fromdriver’s side
w ndow and ignition wires ripped out of steering columm).
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properly assessed the 16 | evel aggravated fel ony enhancenent under
8§ 2L1.2(b)(2). The judgnent of the district court is therefore, in
all respects,

AFF| RMED.



