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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-50995

IN THE MATTER OF DAVI D HA CROCKETT AND LELA A. CROCKETT,
Debt or s,

DAVI D H. CROCKETT AND LELA A. CROCKETT,
Pl aintiffs-Appellants,

VERSUS

JOHN PATRI CK LOVE,

Tr ust ee- Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas

Novenber 3, 1998
Bef ore REAVLEY, DAVIS, and DUHE, Circuit Judges.
DAVIS, G rcuit Judge:

In this appeal, we are asked to determ ne whether a wave
runner! qualifies as exenpt personal property in a bankruptcy
proceedi ng under the “athletic and sporting equi pnent” exenption
found in Tex. Prop. CobE ANN. 8§ 42.002(a)(8). W conclude that the

appel lants’ wave runner is not exenpt as athletic or sporting

1" A wave runner, generically known as a jet ski, is a small
nmotori zed vehi cl e designed to transport one or two persons over the
wat er .



equi pnent and therefore affirmthe judgnent of the district court.
| .

In January of 1997, Appellants David H Crockett and Lela A
Crockett (“the Crocketts”) filed a voluntary petition for
bankruptcy under Chapter 7 of Title 11 of the United States Code.
In their Schedule C, the Crocketts clainmed a wave runner and its
trailer as exenpt “athletic and sporting equi pnent” under TeEX. PROP.
CooE ANN. 8 42.002(a)(8). Appel l ants argue that this exenption
should be interpreted broadly, based on the plain neaning of the
statute, to include their wave runner. The trustee argues that the
Texas legislature did not intend the exenption to include boats
such as the appell ants’ wave runner. Both the bankruptcy court and
the district court agreed with the trustee and held that the wave
runner was not exenpt because the equi pnent sought to be exenpted

was limted to “small itens for individual use. Thi s appea
f ol | owed.
1.

We review de novo the district court’s |legal determ nation
that a wave runner is not exenpt property under TeEX. Prop. CODE ANN.
8§ 42.002(a)(8). See Border v. MDaniel, 70 F.3d 841, 842 (5th
Gir.1995).

The debtors clained personal property exenptions using the
Texas exenption schenme under Tex. Prop. CobE ANN. 8 42.002. This is
permtted in the Bankruptcy Code under 11 U S C A 8 522(b).
Appel  ants argue that a wave runner is clearly “sporting equi pnent”

under the Texas statute. Appel l ants al so contend that nothing in

2



the statute limts the size, weight or category (i.e., land use
versus water use) of property deened “athletic and sporting
equi pnent .” Appellants point to the dictionary neaning of
equi pnent as “inplenments used in an operation or activity” and
“all the things used in a given work or useful in effecting a given
end.” WEBSTER S THI RD NEWI| NTERNATI ONAL DI CTI ONARY (1981) . Appel | ants al so
rely on the liberal construction Texas courts give exenptions. See
Inre Swft, 129 F.2d 792, 801 (5th G r.1997); In re Bal dowski,
191 B.R 102, 105 (Bankr. N.D. Tex. 1996) (“Tracing the evolution
of the Texas exenption statute, it is clear that the Legislature
continually expanded the statutes to cover nore property.”).
L1l

The reported bankruptcy court decisions are in general
agreenent that boats and watercraft are not exenpt as “athletic and
sporting equi pnment” under Tex. Prop. CobE ANN. 8§ 42.002(a)(8) or its
predecessor statute 8 42.002(3)(E),which also required the itemto
be reasonably necessary in order to be exenpt. These cases have
given different reasons for this conclusion. |In the present case,
for exanple, the bankruptcy court concluded that “athletic and
sporting equi pnent” should belimtedto small itens for individual
use. The district court agreed with the bankruptcy court’s
conclusion. Oher bankruptcy courts have reached the sane result
for this and other reasons. See In re Gbson, 69 B.R 534, 535
(Bankr.N. D. Tex. 1987) (denying a claim of exenption of a 1968

Ri vers boat under under 8§ 42.002(3)(E)of the Texas Property Code,



hol ding that athletic and sporting equi pnent should be limted to
smal|l itens for individual use); Inre Giffin, 139 B.R 415, 417
(Bankr. WD. Tex. 1992) (denying the exenption of a Hobie sail boat
because it was not a small itemfor individual use); In re Payton,
73 B.R 31 (Bankr. WD. Tex.1987) (stating in dicta that a boat
woul d not qualify as “sporting goods”); In re Cypert, 68 B.R 449
(Bankr.N. D. Tex. 1987) (denying the exenption of a dass Par
fishing boat because the debtors would not be able to show that the
boat was “reasonably necessary”). In addition, a Texas appellate
court case held that a boat was not reasonably necessary for the
debtor under 8 42.002(3)(E). Hickey v. Couchman, 797 S.W2d 103
(Tex. App. Corpus Cristi 1990, wit denied).?
| V.

W find the nobst persuasive argunent in support of the
concl usi on reached by the bankruptcy court and the district court
is one that is based on a textual analysis of the Texas statute.

TeEX. Prop. CoDE ANN. 8 42.002(a)(1-12) provides a conprehensive
list of the personal property that may be clainmed exenpt. A
conpari son of the language in subsections (4) and (8) of this
section gives us insight into the Texas legislature’ s intent
regardi ng boats as exenpt property.

Section 42.002(a)(4) exenpts “tools, equipnent, books, and

apparatus, including boats and notor vehicles used in a trade or

2 Because the statute has been anended to delete the
“reasonably necessary” requi renment, these cases are not
particul arly hel pful.



prof ession. " (enphasis added). On the other hand, Section
42.002(a)(8), the subsection relevant to today's case, exenpts
“athletic or sporting equipnent, including bicycles.” (enphasis
added) .

The textual structure of Sections 42.002(a)(4) and
42.002(a)(8) is quite simlar inthat both use the word “equi pnent”
and both contain a nodifying clause designed to include itens that
m ght otherwise be omtted from the exenption. Section
42.002(a)(4)’s nodifying clause includes “boats and notor
vehi cl es,” whereas Section 42.002(a)(8)’s nodi fying cl ause i ncl udes
only “bicycles.” The absence of the phrase “boats and notor
vehicles” from Section 42.002(a)(8) is conspicuous. The Texas
| egislature was obviously aware of the potential anbiguities
surroundi ng the word “equipnent” with regard to boats and notor
vehi cl es. It then acted to include those itens as “equipnent”
where it felt such inclusion was appropriate. The fact that
Section 42.002(a)(8) does not include boats and notor vehicles as
exanples of “equipnent” leads us to conclude that the Texas
| egislature made a conscious choice to omt such itenms from
subsection (a)(8)'s athletic and sporting equipnment exenption.
Because the Texas | egislature chose to structure 8 42.002 in this
manner, we agree with the bankruptcy court and the district court
that the debtors’ wave runner is not exenpt property.

For the reasons set out above, the judgnent of the district

court 1s AFFI RVED



