United States Court of Appeals,
Fifth Grcuit.
No. 97-60006.
NATI ONAL LABCOR RELATI ONS BOARD, Petiti oner
V.
UNI TED STATES POSTAL SERVI CE, Respondent.
Nov. 18, 1997.

Application for Enforcenent of an order of the National Labor
Rel ati ons Board.

Bef ore DeMOSS and DENNI'S, Circuit Judges, and LEE," District Judge.

TOM S. LEE, District Judge:

The National Labor Rel ati ons Board (NLRB or Board) applies for
enforcenent of its August 28, 1996 order by which it adopted the
finding of an admnistrative law judge that the United States
Postal Service (Service) violated sections 8(a)(5) and (1) of the
Nat i onal Labor Rel ations Act (NLRA), 29 U.S.C. § 158(a)(5) and (1),
by refusing the request of Anerican Postal Wrkers Union Loca
5188, AFL-CI O (Union), for records which the Uni on deened necessary
for and relevant to the proper performance of its collective
bargai ning duties. Consequently, the Board ordered the Service to
furnish the Union with the requested materials. Finding error, we
decline to enforce the order and remand for proceedi hgs consi stent
with this opinion.

Backgr ound

In August 1994 and again in February 1995, the Union filed
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grievances on behal f of Dawn Ham | ton, a uni on nenber and part-tine
flexible clerk enployed by the Service at the Lake Jackson, Texas
Post O fice, challenging the Service's decision to assign Bonnie
Powel |, a less-senior part-tinme flexible clerk (and also a union
menber), to relief-window clerk duties, and the Service's |later
decision to schedule Powell, and not Hamlton, for relief-w ndow
training. The Union took the position that Powel |'s assi gnnent for
training violated the Service's seniority rule and its training
policies, and violated the "rule of reason" in light of Hamlton's
superior training, experience and capabilities and Powell's
deficiencies. The Union saidit could not find a "logical or sound
busi ness reason" to pronote Powell, and alleged that Powell's
pronotion was notivated by "favoritism cronyism nanageri al
st ubbor nness and deal neking."

Prior to filing the second grievance, Union steward Al an S
Harrell had requested that the Service provide himwth copies of
Ham lton's and Powell's personnel records (excluding nedical
records) so that the Union could determ ne "whether a grievance

exists and, if so," to enable the Union "to determ ne the rel evancy
of the docunents to the grievance." The Service denied the Union's
bl anket request for disclosure, but offered to all ow each enpl oyee
to review her own file in the presence of a Union steward. Harrel

made an oral grievance protesting the Service's "[r]efusal to
provide information necessary to file grievances," which Lake

Jackson Postmaster M chael Heitmann deni ed, advising Harrell that

whil e the Service was not obligated to furnish the entire file, a



nmore specific request for information woul d be consi dered.

In the Union's position statenent filed in relation to
Ham lton's training grievance, the Union conplained of the
Service's failure to provide the requested personnel files, which
the Uni on asserted not only gave the appearance of inpropriety but
was also "an attenpt to stonewall the union, and an attenpt to
thwart Ms. Hamlton from filing this grievance." Post mast er
Hei t mann denied Ham lton's grievance, informng Harrell that the
Servi ce woul d not furnish copies of the docunents in support of his
"fishing expedition."” Subsequently, Harrell filed a grievance
based on the Service's refusal to provide the Union with the
requested information. In connection with that grievance, Harrel
sought to obtain fromthe Service copies of all docunents used by
the Service in denying Hamlton's grievance. This grievance was
deni ed, with Postnmaster Heitnmann stating:

Managenent nust again require that you be nore specific
in your request as it would be next to inpossible to provide
you wth a copy of every docunent used, for exanple: The
Nat i onal Agreenent, acquired know edge etc.

Wth the exception of the Hamlton training grievance, which was
not appealed to arbitration, each of these grievances was pendi ng
arbitration at the tine of the hearing by the adm nistrative | aw
j udge (ALJ).

Fol | ow ng the hearing, the ALJ concl uded that contrary to the
Service's assertion, the Privacy Act of 1974, 5 U. S.C. § 522a, did
not prohibit the Service's disclosure to the Union of copies of the
contents of Hamlton's and Powel | 's official personnel files since,
in recognition of its NLRA-inposed duty, the Service had
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specifically excepted from Privacy Act coverage records needed by
the Union to performits collective bargaining duties, and since,
in the ALJ's opinion, the Union had denonstrated its need for the
records. Accordingly, the ALJ ordered that the Service "cease and
desist from... [r]efusing to bargain collectively with the Union
by refusing to furnish it with copies of the official personnel
files (less nedical records)" of Hamlton and Powell, and he
directed that the Service furnish the Union wth copies of those
files. The Board adopted the ALJ's recomended order with only
m nor nodi fications.
Di scussi on
"The duty to bargain collectively, inmposed by § 8(a)(5) of
the [NLRA], includes a duty to provide relevant information needed
by a labor union for the proper performance of its duties as the
enpl oyee' s bargai ning representative." Detroit Edison Co. v. NLRB
440 U. S. 301, 303, 99 S. . 1123, 1125, 59 L. Ed. 2d 333 (1979). See
also NLRB v. CJIC Holdings, Inc., 97 F.3d 114, 117 (5th G r. 1996)

(sane). Thus, if the enployer refuses "to furnish information
relevant toaunion's ... admnistration of a coll ective bargaining
agreenent," such refusal " "may constitute a breach of the

enpl oyer's duty to bargain in good faith'." CJC Holdings, 97 F. 3d
at 117 (quoting NLRB v. Leonard B. Hebert, Jr. & Co., Inc., 696
F.2d 1120, 1124 (5th Cr.), cert. denied, 464 U S. 817, 104 S.C
76, 78 L.Ed.2d 88 (1983)). As recognized in Hebert,
the key inquiry is whether the i nformati on sought by the Union
is relevant to its duties. The Suprenme Court has adopted a
l'iberal, discovery-type standard by which relevancy of
requested information is to be judged. Information intrinsic
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to the enpl oyer-union rel ati onship, such as that pertainingto

wages and ot her fi nanci al benefits, IS consi der ed

presunptively relevant, with the enpl oyer havi ng t he burden of
showi ng irrel evance.

The Service, however, unlike private enpl oyers covered by the
NLRA, is also subject to the Privacy Act of 1974, 5 U. S.C. § 522a.
See 39 U.S.C. 8 410(b)(1). The Privacy Act, in contrast to the
NLRA' s liberal relevance standard, prohibits the disclosure of
enpl oyee i nformati on, absent enpl oyee consent, unless a specified
exceptionis net. One such exception, the "routine use" exception,
allows "the use of [a] record for a purpose conpatible with the
purpose for which it was collected. " 5 US . C 8§ 522a(a)(7).
Consistent with this authorization, the Service has pronul gated

"routine use exceptions, including Routine Use "m', which
provi des:

m Disclosure to Labor Organi zations

Pursuant to the National Labor Relations Act, records from

this system may be furnished to a |abor organization when

needed by that organization to performproperly its duties as
the collective bargai ning representative of postal enployees
in an appropriate bargaining unit.

In the instant case, the Board consi dered whet her, pursuant to
Routine Use "ni, the Union needed the requested records, an inquiry
which it deened to be "simlar to asking whether the request was
for "relevant' itens." And though viewing Harrell's purpose in
requesting the entire files as a "fishing expedition"—inding that
he was "seeking production for discovery"—+he Board, neverthel ess

concluded that the entire contents of the files were "needed."!

1'n its opinion, the Board described the Union's request for
information as foll ows:



The Board expl ai ned:

As the Union, at |east arguably under the contract nmay grieve
on the basis that a nore |ogical choice was available to
managenent, it seens clear that the Union "needed" the copies
of the official personnel files (OPFs) of PTFs Powell and
Ham lton. | so find. Always casting the burden on the Union
to nane specific docunents, managenent never made any effort
to accomobdate both its interests and that of the Union by
assum ng the burden of classifying specific itens, if any, as
confidential. Postal Service has that burden and also the
burden to negotiate wth Union about such confidential
classification in an effort to bal ance the interests of both
the Postal Service and the Union. Postal Service, 309
N.L. R B. 309, 312; Postal Service, 307 N L.R B. 429, 434,
1992 W 92964 (1992).

Because Postal Service was not authorized under the
Privacy Act to withhold production of docunents generally, |
find as alleged, that Respondent Postal Service violated 29
US C 8§ 158(a)(5) when, on February 7, 1995, it refused to
supply the Union, in accordance with the Union's witten
request dated February 6, 1995, copies (excluding nedical
records) of the OPF' s of PTF clerks Bonnie Powell and Dawn
Ham lton. (Ctations omtted).

The st andar d of review of Board deci si ons is

Harrell explains his request for copies of the entire
personnel files (m nus nedical records) as bei ng what he
needs to analyze Postal Service's decision process in
order to determ ne whet her Postal Service nmade "the nost
rational choice." Harrell describes this as the "rul e of
reason”, and he asserts that the CBA allows for such an
approach even though the three-word termis not itself
specifiedinthe contract.... Harrell acknow edges t hat,
at the February 24 Step 2 neeting of the "core"
grievance, Postnaster Hei tmann protested that Harrell was
sinply on a "fishing expectation for information."™ In
fact, Harrell's own description of his purpose
denonstrates that a fishing expeditionis exactly what he
is seeking. Quite sinply, Harrell is seeking production
for discovery. Thus, Harrell testified that, on
recei ving copi es of the personnel files (less the nedical
records), he would | ook for anything that woul d support
the Union's position that PTF Hamlton would be the
superior choice over PTF Powel . Harrell wants to be
able to argue that he has reviewed the (copies of) the
personnel files, and that the files do not support
managenent ' s deci si on.



wel | -established. Its findings of facts nust be upheld if they are
supported by substantial evidence on the record considered as a
whole.?2 29 U S.C. 8 160(e); Universal Canera Corp. v. NLRB, 340
U S 474, 488, 71 S.Ct. 456, 464, 95 L.Ed. 456 (1951). Likew se,
the Board's application of law to fact is reviewed under the
substanti al deference standard. NLRB v. United Ins. Co., 390 U. S
254, 260, 88 S.Ct. 988, 991, 19 L. Ed. 2d 1083 (1968). Additionally,
"[t] he Board' s determ nation of rel evance of the i nformati on sought
in a particular case nmust be given great weight by the courts, if
only because it is a finding on a m xed question of |aw and fact,
"which is within the particular expertise of the Board' ." NLRB v.
Brazos El ec. Power Coop., 615 F.2d 1100, 1101 (5th G r.1980); E.I
DuPont de Nenmours & Co. v. NLRB, 744 F.2d 536, 538 (6th Cr.1984)
(per curiam.

Turning to the nerits, while the parties devote nuch
attention to the correct interpretation of Routine Use "ni', it is
clear that the ALJ correctly concluded that the inquiry into
whet her the records were "needed" for purposes of Routine Use "ni

is simlar to the inquiry for determ ning whether records are

2Al t hough the Service states that it does not quarrel with the

Board's finding of facts, it obviously disputes the Board's
conclusion that the entire files were either rel evant and needed by
t he Uni on. The Service asserts that the followng are factual

findings that the Board did not nmake but shoul d have: (1) the
Uni on representative had seen and thus was aware of the |ist of
itenms which are contained in postal personnel files; (2) the Union
representative acknowl edged t hat t he hone addresses and i nformati on
about Hamlton's and Powell's |ife insurance coverage would not
have assi sted hi mor have been relevant to the issues in the case;
and (3) the Service offered to allow inspection of the enpl oyees'
personnel files upon witten rel ease by the enpl oyees.
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"relevant” and thus subject to disclosure pursuant to the NLRA.3
See NLRB v. United States Postal Serv., 888 F.2d 1568, 1572-73
(11th G r.1989) (concluding that "the Privacy Act did not prevent
di scl osure" because Board determ ned that the requested i nformation
was relevant); NLRB v. United States Postal Serv., 841 F.2d 141,
144-45 n. 3 (6th Cir.1988) (noting that "if the [ NLRA] requires the
Post al Service to supply the desired information, t he
unconsented-to disclosure of such would fall within the "routine
use' exception to the Privacy Act"); United States Postal Serv.,
301 N.L.R B. 709, 713 (1991), enforced, 980 F.2d 724 (3rd Cir. 1992)
(finding that requested informati on was rel evant under the NLRA
and that accordingly, "the disclosure of such information is
mandat ed by the Privacy Act because its use is precisely for such
pur poses recogni zed by the Privacy Act—the ability of the Union to
properly perform its duties as the collective bargaining
representative of the unit enployees"); see also United States

Postal Serv. v. National Ass'n of Letter Carriers, 9 F.3d 138, 148

3The Service, citing H-Craft Cothing v. NLRB, 660 F.2d 910,
914-915 (3d Cir.1981), urges that the court consider de novo the
Board's interpretation of Routine Use "nfi. The court concl udes
that, unlike the situation presented in H -Craft, interpretation of
Routine Use "nm' is not an instance "in which the court [has]
speci al conpetence"; that is, analysis of Routine Use "n' requires
interpretation of neither the common | aw nor constitutional |aw and
therefore, deference to the Board's reasonable interpretation is
appropri ate.

Additionally, despite the fact that the Service argues
that "rel evance" and "need" are not equival ent terns and that
"rel evance" has a broader connotation than "need," it has not
suggested that there was any i nformati on whi ch woul d have been
relevant that would not have also have been needed.
Considering this, de novo reviewwould in the end nerely be an
academ c exercise, having no effect on the outcone.
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(D.C.GCr.1993) (plurality opinion). Consi dering whether the
Board's determ nation that the informati on sought by the Union was
"needed" is supported by substantial evidence, we conclude that it
is not.*

The Union conceded to the ALJ that at |east sonme of the
i nformation contained in the personnel files would not be rel evant?®
and the NLRA itself does not deem certain other information which
would be in the files, i.e. social security nunbers, to be
presunptively relevant, see United States Postal Serv., 307
N.L.R B. 170 (1992) (concluding that social security nunbers were
not presunptively relevant, and that Union had "failed to show any

speci al circunstances warranting" their disclosure); and

“The Board, observing that the Service no | onger disputes that
the requested information was "relevant to the Union's grievance
handl i ng functions," contends that the record contains substanti al
evidence in support of the Board's determ nation of rel evance. It
is clear that while the Service has perhaps inpliedly agreed that
sone of the docunents in the files would be relevant, it has not

agreed that the entire contents of the files are relevant. The
Service argued in its initial brief that the Union failed to show
how all the information in the enployees' files, i.e., socia

security nunbers, thrift savings plan participation information
garni shnent records, was facially relevant to the Union's "rule of
reason" argunent.

SFor exanple, during cross exam nation at the hearing before
the ALJ, Union representative Harrell conceded that obtaining the
honme addresses of the two enpl oyees or the anount of life insurance
they had selected would not have assisted himin presenting the
Union's grievance. As pointed out by the Service, the Board did
not make this factual finding. It is clear, however, that these
facts alone are sufficient to overcone any presunption of rel evancy
wth regard to the entirety of the enployees' files. NLRB v.
United States Postal Serv., 888 F.2d 1568, 1570 (11th Cir.1988)
("I'nformation that pertains to enployees in the bargaining unit is
presunptively relevant."); Providence Hosp. v. NLRB, 93 F. 3d 1012,
1017 (1st Cir.1996) (recogni zing presunption of relevance wth
regard to information pertaining to nenbers of bargaining unit and
provi di ng that enployer may rebut this presunption).
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considering that the Union representative acknow edged that the
purpose of the entire endeavor was sinply to peruse the Service's
file, the Board's conclusion that the entirety of the personne

files was rel evant and/or needed is not supported by substanti al
evidence. See NLRB v. CGeorge Koch Sons, Inc., 950 F.2d 1324, 1332
(7th Cr.1991) ("Although the relevance standard is a |iberal
standard, the courts will not allow the union to go on unfounded
fishing expeditions."). Furthernore, as the Service has admtted
that sonme of the information contained in the enpl oyees' fil es was
relevant to the Union's collective bargaining duties, and in fact,
furnished certain of that information to the Union representative,
the Board's conclusion that the Service never nade any effort to
accommodate the Union's interest is also not supported by
subst anti al evidence. However, given that the enpl oyees' personnel
files admttedly contained information relevant to the Union's
coll ective bargaining duties, we conclude that the case should be
remanded to allow the Board to consider whether requiring the
parties to engage in accommobdative bargaining at this stage of the

litigation would effectuate the policies of the NLRA. ¢ See 29

The Service's contention that the "death" of the core
grievance in this case obviates any need for continued bargaining
i s unavailing, because as the Board points out, "[t]he rel evance of
requested i nformati on nust be determ ned by the circunstances that
exist at the tinme the union nekes the request, not by the
circunstances that obtain at the tinme an agency or court finally
vindi cates the union's right to divulgenent." Providence Hosp. v.
NLRB, 93 F.3d 1012, 1020 (1st G r.1996); see also NLRB v. Arkansas
Rice G owers Coop. Ass'n, 400 F.2d 565, 567 (8th G r.1968); Mary
Thonpson Hosp., 296 N L.R B. 1245, 1250, enforced, 943 F.2d 741
(7th Gr.1991). But see NLRB v. United States Postal Serv., 18
F.3d 1089, 1104 (3d Cir.1994).
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U S C § 160(c) (enpowering Board "to take such affirmative action
as wll effectuate the policies of this subchapter").
Concl usi on
Finding that the Board' s conclusions that the entirety of the
enpl oyees' personnel files was relevant and that the Service never
made any effort to acconmopdate both its interests and those of the
Union are not supported by substantial evidence, we deny
enforcenent of the order. Furthernore, given the relevancy of
portions of the enployee personnel files, we remand the case to the

Board for reconsideration consistent with this opinion.

11



