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Decenber 10, 1998
Bef ore REAVLEY, DAVIS, and DUHE , G rcuit Judges.

W EUGENE DAVIS, Circuit Judge:

Ei ght een petitioners fromsi x consol i dated acti ons seek revi ew
and reversal of a series of final effluent limtation guidelines
for the coastal oil- and gas-producing industry, pronulgated on
January 15, 1997 by the United States Environnental Protection
Agency ("EPA") pursuant to Sections 301, 304, 306-08, and 501 of
the Clean Water Act ("CWA" or "Act"), 33 U S C 88§ 1311, 1314,
1316-18, 1361. Three of the petitioners also seek review of a
general National Pollution D scharge Elimnation System permt
i ssued on January 9, 1995 by EPA Region 6 ("Region 6") pursuant to
Section 402 of the CWA, 33 U. S.C. § 1342. Petitioners challenge the
EPA’ s promul gation of zero discharge limts on produced water and
produced sand, the EPA' s decision to set nore |enient discharge
[imts for coastal facilities in Cook Inlet, Al aska than for other
coastal facilities, and Region 6's issuance of a general permt
banni ng the di scharge of produced water fromcoastal facilities in
Texas.

For reasons that follow, we uphold the EPA's zero discharge
limts for produced water and produced sand in the effluent

limtation guidelines and its order setting nore | eni ent discharge

2



limts for produced water and drilling wastes in Cook Inlet. This
deci sion nmakes it unnecessary for us to reach the chall enges to the
general permt.

| .

Congress enacted the CWA in 1972 "to restore and naintain the
chem cal, physical, and biological integrity of the Nation’'s
waters." 33 U S.C 8§ 1251(a). As part of this mssion, the Act
decl ared a national goal that the discharge of pollutants into the
navi gabl e waters be elimnated by 1985. 33 U S.C. § 1251(a)(1). It
was designed to achieve this goal through a system of effl uent
limtations guidelines ("ELGs") and National Pollutant Discharge
Elimnation System ("NPDES') permts that set technol ogy-based
discharge limts for all categories and subcategories of water
pol I uti on point sources.! Although the statutory framework of the
CWA has already been detailed at I ength by both the Suprene Court

and this Court, see EPA v. Nat’'l Crushed Stone Ass’'n, 449 U. S. 64,

101 S. C. 295 (1980); Am_ PetroleumlInst. v. EPA 661 F.2d 340

(5th Gr. 1981), a brief review of ELGs and NPDES permts is
hel pful in understanding the present case.

ELGs are the rul emaki ng device prescribed by the CWA to set
national effluent limtations for categories and subcategories of

point sources. 33 U S C 8§ 1314(b). An "effluent limtation" is

A "point source" is "any discernible, confined, and discrete
conveyance . . . fromwhich pollutants are or nmay be di scharged."
33 US.C 8§ 1362(14). The CWA requires the EPA to identify and
categorize all point sources warranting effluent guidelines. 33
U S C 88§ 1314(m, 1316(b)(1)(A.
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"any restriction established by a State or the Adm nistrator on
quantities, rates, and concentrations of chemcal, physical,
bi ol ogi cal, and ot her constituents which are di scharged from point
sources into navigable waters, the waters of the contiguous zone,
or the ocean, including schedules of conpliance." 33 US. C 8§
1362(11). These limtations are technol ogy-based rat her than harm
based; that is, they reflect the capabilities of available
pollution control technologies to prevent or limt different
di scharges rather than the i npact that those di scharges have on the

waters. See generally E.I. du Pont de Nenpurs & Co. v. Train, 430

us 112, 130-31, 97 S. . 965, 976-77 (1977); Am Petrol eum
Inst., 661 F.2d at 343-44. The CWA prescribes progressively nore
stringent technological standards that the EPA nust use as a
gui depost in setting discharge limts for regul ated pollutants. 33
U.S.C. § 1311(b)(1).

Under this schenme, since March 31, 1989, a majority of ELGs--
i ncluding nost of those at issue in the present case--have been
required to represent the "best available technol ogy economcally
achi evabl e" ("BAT"). 33 U.S.C. 88 1311(b)(2), 1314(b)(2). In other
words, in promulgating ELGs the EPA nust set discharge limts that
reflect the amount of pollutant that woul d be di scharged by a point
source enploying the best available technology that the EPA
determnes to be economcally feasible across the category or
subcategory as a whole. BAT is the CWA's nost stringent standard.
"Congress intended these limtations to be based on t he performance

of the single best-performng plant in an industrial field." Chem
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Mrs. Ass’'n v. EPA 870 F.2d 177, 226 (5th Gr. 1989).

The CWA specifies several factors that nust be considered by
the EPA in determning BAT limts:

Factors relating to the assessnent of best available
technol ogy shall take into account the age of equipnent and
facilities involved, the process enployed, the engineering
aspects of the application of various types of control
techni ques, process changes, the cost of achieving such
effluent reduction, non-water quality environnental i npact
(i ncluding energy requirenents), and such other factors as the
Adm ni strator deens appropriate

33 U S.C. 8 1314(b)(2)(B). The EPA nonethel ess has considerable
discretion in evaluating the relevant factors and determ ning the
weight to be accorded to each in reaching its ultimte BAT

determ nation. See Natural Resources Defense Council v. EPA, 863

F.2d 1420, 1426 (9th Cr. 1988). Thus, the EPA has significant
| eeway in determ ning how the BAT standard will be incorporated
into final ELGs.

Despite their central role in the framework of the CWA, ELGs
are not self-executing. They cannot be enforced agai nst individual
di schargers, and individual dischargers are under no | egal
obligation to obey the Iimts set by ELGs. Rather, ELGs achieve
their bite only after they have been incorporated into NPDES

permts. See Am Paper Inst., Inc. v. EPA 996 F.2d 346, 350 (D.C

Cr. 1993) (the "rubber hits the road" only when ELGs are

i ncorporated into NPDES permts); Am Petroleumlnst., 661 F.2d at

344 (NPDES permts "transfornf] generally applicable effluent
limtations . . . into obligations (including a tinetable for

conpliance) of the individual discharger.") (quoting EPA v.



California ExX Rel. State Water Resources Control Bd., 426 U.S. 200,

205, 96 S. . 2022, 2025 (1976)).

NPDES permts are the CWA' s i npl enent ati on nmechani sm they are
the instrunent by which ELGs are mnade binding on individual
di schargers. The CWA nakes it unlawful to discharge any pol |l utant
from any point source without an NPDES pernmt.? 33 US.C §

1311(a); Am Petroleumlnst. v. EPA 787 F.2d 965, 969 (5th Cir.

1986). These permts nust generally incorporate, as a technol ogy-
based floor, all applicable ELGs pronulgated by the EPA for the
pertinent point source category or subcategory. 33 US C 8§
1342(a)(1). There are only two ways for an individual discharger to
avoid the incorporation of applicable ELGs into an NPDES permt:
first, where the discharger is operating under a permt that was
i ssued prior to the pronulgation of the ELGs® or second, in rare
cases, where the EPA grants the discharger a variance based on the
di scharger’s denonstration that it is "fundanentally different"
fromother dischargers in the category or subcategory. 33 U S.C. 8§
1311(n); 40 C.F.R §§ 122.21(m (1), 125.30-125.32.

In situations where the EPA has not yet pronul gated any ELGs

for the point source category or subcategory, NPDES permts nust

2NPDES permits may be issued either by the EPA or, in those
jurisdictions where the EPA has authorized a state agency to
adm ni ster the NPDES program by a state agency subject to EPA
review. See 33 U.S.C. § 1342(a)-(d).

3A preexisting NPDES pernit is not altered by the creation of
new ELGs. No NPDES permt, however, nay be issued for a term
exceeding five years. 33 US.C § 1342(a)(3), (b)(1)(A. This
ensures that all newy reissued permts wll incorporate the nost
recent ELGs.



i ncorporate "such conditions as the Adm nistrator determ nes are
necessary to carry out the provisions of the Act." 33 US. C 8§

1342(a)(1l). See also Am Petroleum Inst., 787 F.2d at 969. In

practice, this neans that the EPA nust determ ne on a case-by-case
basis what effluent [imtations represent the BAT level, using its
"best professional judgnent." 40 C.F. R 8 125.3(c)-(d). Individual
judgnents thus take the place of uniformnational guidelines, but
t he technol ogy-based standard renai ns the sane.

NPDES permts may be either individual or general; that is,
either site-specific or generally applicable to a whol e category or
subcat egory of point sources. General NPDES permts are perm ssible
only where the point sources: 1) all involve the sane or simlar
types of operations; 2) discharge the sane types of wastes; and 3)
require the sanme or simlar nonitoring. 40 CF.R § 122.28. The EPA
frequently uses such general permts for the oil and gas industry.

We turn now to the specific issues raised in this appeal

1.

The consol i dated petitions chall enge various actions taken by
the EPA in fulfilling its statutory mandate under the CM wth
respect to the Coastal Subcategory of the Gl and Gas Extraction
Poi nt Source Category. The Coastal Subcategory consists of oil and
gas exploration, drilling, producti on, and well treat nent
facilities located in or on a water of the United States--including
wet | ands- -1 andward of the inner boundary of the territorial seas.
Except for facilities in Cook Inlet, Al aska, nost coastal oil and

gas facilities are | ocated on wetl ands or rel atively shal | ow bodi es
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of water. The Cook Inlet coastal facilities consist of platforns in
relatively deep water, simlar to offshore oil and gas facilities.

The Coastal Subcategory generates a nunber of pollutant waste
streans, including produced water, produced sand, and drilling
wast es. Produced water is highly saline water brought up fromwells
along wth oil and gas during the production phase. Anmong the toxic
pollutants found in it are phenol, benzene, napht hal ene,
et hyl benzene, and toluene. Produced sand consists of slurried
particles that surface from hydraulic fracturing and accunul at ed
formati on sands and ot her particl es generated during production. It
may al so include sludges generated in produced water treatnent
systens. Produced sand contains toxic netals and essentially the
sane toxic organic pollutants found in produced water. Drilling
wastes consist of drilling fluids and drill cuttings generated
during exploration and wel | devel opnent operations. They contain a
nunmber of toxic pollutants, including organics and netals.

Petitioners challenge two separate EPA regulatory actions
af fecti ng nenbers of the Coastal Subcategory. First, they chall enge
as arbitrary and capricious a General Permt issued by Region 6
regul ati ng discharge of produced water for coastal oil and gas
facilities in Texas and Louisiana. Second, they challenge as
arbitrary, capricious, and unlawful the final ELGs pronul gated by
the EPA reqgul ati ng di scharge of produced water, produced sand, and
drilling wastes for the entire Coastal Subcategory. The perti nent
hi story of each action is laid out bel ow

A
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The chal l enged CGeneral Permt was issued in 1995 by Regi on 6,
acting w thout the guidance of any ELGs and therefore exercising
its best professional judgnent. In Decenber 1992, Regi on 6 proposed
to issue a General Permt governing the di scharge of produced water
and produced sand for coastal oil and gas facilities in Texas and
Loui siana. The permt proposal was preceded by an exam nation of
the various types of produced water and produced sand contro
technol ogi es avail abl e to coastal operators in Texas and Loui si ana.
Fromthis exam nation, Region 6 determned in its best professional
judgnent that the BAT standard required the use of reinjection
technol ogy, which produces no discharge. Region 6 therefore
concluded that a zero discharge requirenent on produced water and
produced sand best represented the BAT standard, and included such
alimt in the proposed CGeneral Permt.

Regi on 6 received extensive conmments on the proposed CGeneral
Permt fromindustry representatives, environnmental groups, and t he
Rai | road Comm ssion of Texas ("RRC'). Followi ng a reeval uation of
its anal yses based on these comments, Region 6 determned that a
zero discharge requirenent remained economcally achievable for
coastal oil and gas facilities in Texas and Loui si ana overal |, even
t hough sonme snmaller operators m ght experience economc failure.
Region 6 also determned that a zero discharge requirenent was
necessary to prevent violations of state water quality criteria for
toxicity and salinity.

On January 9, 1995, Region 6 issued a final General Permt

prohi biting the di scharge of produced water and produced sand from
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all existing and future coastal oil and gas facilities in Texas and
Loui si ana.* The effective date of the General Pernmt was February
8, 1995. Region 6 also issued an Adm nistrative Order at the sane
tinme all owi ng coastal operators two years--until January 1, 1997--
to cone into conpliance with the General Permt.

The final General Permt contained a provision that was absent
in the General Permt as originally proposed. Section B of the
final General Permt provided that dischargers could apply for
i ndi vidual permts exenpting them from the requirenents of the
Ceneral Permt and inposing nore lenient discharge limtations.
There is evidence that this provision was added at the urging of
the RRC and Texas operators to mtigate the econom c conseqguences
of the General Permt wth respect to those facilities in Texas
that would be forced to shut down as a result of the Genera
Permt’s zero discharge limt. There is also evidence that the
Ceneral Permt was not challenged within the 120-day statutory tine
l[imt, 33 US.C 8§ 1369(b)(1)(F), only because Region 6 had
informed the RRC and Texas operators that it would not grant any
individual permts if the General Permt were challenged. Eighty-
two operators have applied for individual permts, but none have
been grant ed.

B
The chal |l enged ELGs represent the culmnation of nearly two

decades of rulemaking efforts by the EPA. In 1979, the EPA first

“The general permts did not address discharge of drilling
wast es.
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publ i shed ELGs governi ng waste streans di scharged by the Coasta
Subcategory. 44 Fed. Reg. 22,069 (Apr. 13, 1979), codified at 40
C.F.R Part 435, Subpart D. These ELGs, however, were based on the
CWA' s then-governing technol ogi cal standard of "best practicable
control technology currently available" ("BPT"). 33 US. C 8§
1311(b)(1). BPT is the CWA's |east stringent standard. The 1979
ELGs becane outdated in 1989, when the CWA-nmandated standard
shifted fromBPT to BAT. See 33 U S.C. § 1311(b)(2).

The EPA first took action to establish BAT-based limts in
1989, when it published a notice of information and request for
coments on the Coastal Subcategory. This notice was followed by
vol um nous coments from industry representatives, environnental
groups, and governnent agencies like the RRC. In 1992, the EPA
distributed a 99-page questionnaire ("Section 308 Survey" or
"Survey") to all known coastal operators pursuant to its authority
under Section 308 of the CWA, which authorizes the EPA to coll ect
informati on necessary to carry out the objectives of the CW. 33
U S C 8 1318. Oher information-gathering activities performnmed by
the EPA i ncl uded col |l ecti ng sanpl es and gat heri ng techni cal data at
three drilling operations in coastal Louisiana; visiting ten
coastal oil and gas production facilities in Texas and Louisianato
coll ect sanples of produced water and associated wastes and to
collect technical and cost data; and reviewing state permt data
for all known Texas and Louisiana operators to obtain detailed
i nformati on on produced water di scharges.

In February 1995, shortly after Region 6 issued the GCeneral
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Permt, the EPA published its proposed ELGs for the Coastal
Subcategory. 60 Fed. Reg. 9,428 (Feb. 17, 1995). This resulted in
another round of coments and public neetings, followed by
publication of the final ELGs for the Coastal Subcategory on
Decenber 16, 1996. 61 Fed. Reg. 66,085 (Dec. 16, 1996), to be
codified at 40 C F.R Part 435. The final ELGs set a zero discharge
limt on produced water and drilling wastes for all coastal oil and
gas facilities except those |located in Cook Inlet, Al aska. The
final ELGs al so set a zero discharge limt on produced sand for al
coastal oil and gas facilities, including those located in Cook
I nlet.

The di scharge limt on produced water was based on a nunber of
EPA findings. First, the EPA found that--due to a conbi nation of
factors including operational preference, waterfl oodi ng, and state
or federal requirenents--no coastal facilities in California,
Florida, M ssissippi, Al abama, or the North Sl ope of Al aska were
di schar gi ng produced water. The EPA further found that 99.9 percent
of coastal facilities in Louisiana and Texas either had already
st opped di schargi ng produced water or soon would as a result of new
Loui siana water quality regulations and Region 6’s General Permt,
both of which were set to take full effect in January 1997. The EPA
al so noted that 62 percent of coastal facilities along the Gulf of
Mexi co had been practicing zero discharge since at |east 1994. O
876 facilities in the Coastal Subcategory, the EPA concl uded that
only fourteen would be able to discharge produced water lawfully

after January 1997. Al but six of those facilities were | ocated in
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Cook Inlet.

The EPA next considered the control technol ogies available to
coastal dischargers, and concl uded that the BAT standards required
all dischargers outside of Cook Inlet to reinject produced water.
The EPA noted that reinjection was already wdely practiced
t hroughout the Coastal Subcategory, wth the exception of Cook
Inlet. Because reinjection results in a zero discharge level, the
EPA determ ned the proper discharge |imt on produced water to be
zero.

Lastly, assessing the economc achievability of the zero
di scharge standard, the EPA found that only the six coasta
facilities not al ready covered by either the General Permt or the
new Louisiana water quality standards would incur additional
conpliance costs as a result of the limt, and none of the six
facilities would be forced to close. Mreover, the EPA found the
total economc costs considered in the context of the coasta
subcategory as a whole to be m ninal

The EPA al so conducted an "alternative baseline" analysis in
which it assuned that the General Permit’s zero di scharge standard
would not apply to the eighty-two Texas dischargers seeking
individual permts, and that Louisiana’s new water quality
standards would not apply to eighty-two Louisiana open bay
di schargers. It estimated that 80 percent of coastal facilities in
Texas and Loui siana would still be neeting or be required to neet
zero di scharge by January 1997, neani ng that those 80 percent woul d

still incur no additional conpliance costs. Assumi ng that the ELGs
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woul d cause increnental conpliance costs to all eighty-tw Texas
i ndi vidual permt applicants and all eighty-two Loui si ana open bay
di schargers, the EPA concluded that up to ninety-four wells--or
approxi mately 2 percent of all Gulf of Mexico coastal wells--could
be first year shut-ins under the zero di scharge standard, and that
a maxi rum of one firm anong Louisiana open bay dischargers and
three firns anong t he Texas i ndi vidual permt applicants could fai
as a result of the standard. Because this potential failure rate
represented less than 1 percent of all @Qulf of Mexico coasta
facilities, the EPA determned that zero discharge renained
economcally achievable for the Coastal Subcategory as a whole
(except Cook Inlet) despite its potentially significant econom c
ef fect on sone individual operators.

The EPA provided pollution reduction estimates for both the
current requirenments analysis and the alternative baseline
analysis. Under the current requirenents analysis, the EPA
estimated that the zero discharge limt would reduce di scharges of
conventi onal pollutants by 2,780,000 pounds per year, of
nonconventional pollutants by 1,490, 000, 000 pounds per year, and of
toxic pollutants by 228,000 pounds per year. Under the alternative
basel i ne anal ysis, the EPA projected a reduction of conventional
pol lutants by 11,300,000 pounds per year, of nonconventional
pol lutants by 4,590,000,000 pounds per year, and of toxic
pol l utants by 880, 000 pounds per year.

The discharge Iimt on produced sand was based on the EPA' s

finding that only one operator in the country was discharging
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produced sand, and that even the one discharging operator had
reported plans to cease doing so. Exam ning available control
t echnol ogi es, the EPA concl uded t hat the BAT standard required sone
conbi nati on of | andfarm ng, underground i njection, landfilling, and
on-site storage. Because none of these techniques involved the
di scharge of produced sand, the EPA determ ned the appropriate
discharge limt for produced sand to be zero. Likew se, because the
zero discharge limt reflected current industry practice, the EPA
found the economc effect of the zero discharge Ilimt also to be
zero.

The discharge limt on drilling wastes was based on the EPA' s
finding that, outside of Cook Inlet, the entire Coastal Subcategory
had already attained zero discharge of drilling wastes. Exam ning
avai l abl e control technol ogies, the EPA determ ned that the BAT
standard required coastal facilities outside of Cook Inlet either
to grind and inject drilling wastes or to dispose of drilling
wast es onshore. Because neither nethod results in any drilling

wast e di scharge, the EPA found the appropriate discharge limt on

drilling wastes to be zero. The EPA estimated that operators would
incur no costs under this limt because it reflected current
practices.

I n distinguishing Cook Inlet facilities from other coasta
facilities, the EPA found that Cook Inlet facilities face
substantially different circunstances from those faced by other
coastal facilities. The Cook Inlet facilities are located in

relatively deep water, and operate nore |ike offshore oil and gas
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facilities than |i ke other coastal oil and gas facilities. There is
a scarcity of land disposal facilities in the vicinity of Cook
Inlet, and, nore significantly, geologic formations in the area are
generally wunsuitable for reinjection. There are also unique
difficulties associated wth transporting drilling wastes to shore
for disposal. Based on these findings, the EPA determ ned that the
zero di scharge standard for produced water and drilling wastes was
not econom cally achievable for Cook Inlet facilities because it
woul d have disproportionate adverse econom c inpacts.® The ELGs
therefore treated Cook Inlet facilities differently from other
coastal facilities, setting nore |liberal discharge limts.® The EPA
never formally designated Cook Inlet facilities as a separate
subcat egory of point sources under the CM
C.

The final ELGs took effect on January 15, 1997, at which tine
they were deened issued for purposes of judicial review
Petitioners Texas G| and Gas Association ("TORA"), RRC, and State
of Texas (collectively, "Texas Petitioners") filed two petitions

seeking reversal or remand of the zero discharge limt on produced

SFor exanple, the EPA estimated that conpliance with a zero
discharge limt on drilling wastes woul d cost Cook Inlet operators
an additional $8,200,000 annually, as conpared to the zero cost
i ncrease for all other dischargers.

6Speci fically, the EPA determned that "inproved gas
flotation" satisfied the BAT standard for produced water in Cook
Infet. Using this determnation as a baseline, the ELGs |imt
produced water oil and grease concentrations from Cook |Inlet
facilities to 42 ng/l on any given day, and 29 ng/l for each
mont hly average. Discharge of nost drilling wastes is |ikew se
allowed so long as toxicity limts do not exceed 30,000 ppm

16



water contained in both the General Permt and the ELGs.
Petitioners Anerican Petroleum Institute, Union O Conpany of
California, Marathon Q1 Conpany, Phillips Petroleum and Shell G|
Conmpany (collectively, "Cook Inlet Petitioners") filed three
petitions seeking reversal or remand of the zero discharge limt on
produced sand contained in the ELGs. Petitioners Trustees for
Al aska, Natural Resources Defense Council, Cook Inlet Keeper,
National WIdlife Federation, Alaska Cean Witer Alliance,
G eenpeace, Alaska Center for the Environnent, Alaska Marine
Conservation Council, Kachemak Bay Conservati on Soci ety, and Al aska
Waveriders (collectively, "Al aska Petitioners") filed one petition
seeking reversal or remand of the ELGs to the extent that they
treated Cook Inlet coastal facilities differently from other
coastal facilities. The six petitions were consolidated into the
present action.

The EPA filed a notion to dismss Texas Petitioners’
challenges to the General Permt for lack of subject matter
jurisdiction, arguing that both petitions were filed after the
expiration of the 120-day statutory period for seeking judicia
review of the permt. The EPA does not question the tineliness of
any of the challenges to the ELGs. W therefore evaluate the
validity of the ELGs first.

L1,

Texas Petitioners argue that the EPA's decision to set a zero

discharge | imt on produced water was based on a fl awed anal ysi s of

the econom c achievability of thelimt. First, they argue that the
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EPA excluded fromits consideration wells drilled before 1980 and
not reconpleted since then ("pre-1980 wells"), thereby failing to
consider the "age of equipnent and facilities" factor mandated by
Section 304(b)(2)(B) of the CWA. 33 U.S.C. § 1314(b)(2)(B). Second,
they argue that the EPA based its pollutant reduction estinmates on
a deficient study that egregiously overestimated the poll utant
| oading for produced water in the GQulf Coast.’ For reasons that
follow, we are satisfied that the EPA adequately consi dered the age
factor in promulgating the zero discharge limt, and that the EPA s
use of the challenged study provides no basis to contest the
produced water limt.
A

Texas Petitioners chall enge substantive concl usions that the
EPA drew fromthe adm nistrative record. Review of their petitions
is therefore governed by the Adm nistrative Procedure Act ("APA"),
5 US C 88 551-59, 701-06, which establishes a deferential

standard of review for agency action. To invalidate an agency

"Texas Petitioners also challenge the EPA's pronul gation of a
zero discharge |limt on produced water in its new source
performance standards ("NSPS'). It appears from Petitioner TOGA s
Reply Brief that this challenge rests on the sane grounds as the
challenge to the ELGs. See TOGA Reply Brief at 13 ("TMOGA' s poi nt
is that, because EPA's analysis in setting BAT was flawed, EPA' s
setting of NSPS on the basis of BAT is also flawed."). To the
extent that any independent challenges to the NSPS [imts were
made, we hold that they were waived by Texas Petitioners’ failure
to raise the objections during the notice and comment period. See
United States v. L. A Tucker Truck Lines, Inc., 344 U. S. 33, 35-37,
73 S. . 67, 68-69 (1952). Likew se, argunents raised by am cus
parties challenging the accuracy of the EPA's shut-in estinmates
were not raised to the EPA during notice and cormment, and therefore
w |l not be considered here. |d.
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action, the Court nust determne that it was "arbitrary,
capricious, an abuse of discretion, or otherw se not in accordance
wth law'; "in excess of statutory jurisdiction, authority, or
limtations, or short of statutory right"; or "w thout observance
of procedure required by law" 5 U S.C. 8 706(2)(A),(O-(D).®

An agency rule is arbitrary and capricious "if the agency has
relied on factors which Congress has not intended it to consider,
entirely failed to consider an inportant aspect of the problem
of fered an explanation for its decision that runs counter to the
evi dence before the agency, or is so inplausible that it could not
be ascribed to a difference in view or the product of agency

expertise." Mdtor Vehicle Mrs. Ass’'nv. State FarmMit. Auto. Ins.

Co., 463 U. S. 29, 43, 103 S. . 2856, 2867 (1983). The Court must
make a "searching and careful review' to determ ne whether an
agency action was arbitrary and capricious, but "the ultinmate

standard of review is a narrow one. Citizens to Preserve Overton

8Petitioner TOGA argues that the EPA is not entitled to APA
deference in this case because it "failed to consider clearly
specified statutory factors in its analysis,"” "failed to rely on
valid reasoning," "failed to explainits radical change in policy,"
and "adopted an infl exi ble regulation.” TOGA i nst ead proposes a "no
def erence" standard, and cites several cases that purportedly favor
such a standard. See Chem Mrs. Ass’'n v. Natural Resources Defense
Council, 470 U.S. 116, 125, 105 S. . 1102,1107 (1984) (citing
Chevron U S.A., Inc. v. Natural Resources Defense Council, Inc.,
467 U.S. 837, 842-43 (1984), 104 S. . 2778, 2781-82; Motor
Vehicle Mrs. Ass’'n v. State FarmMiut. Auto Ins. Co., 463 U S. 29,
42, 103 S. . 2856, 2866 (1983). None of these cases provide any
support for TOGA's argunent. Indeed, Mdtor Vehicle Mrs. Ass’'n
expressly adopted the "arbitrary and caprici ous" standard enpl oyed
here. Adopting TOGA' s |ine of reasoning would turn jurisprudence on
its head by requiring us to determne the nerits of the case prior
to the standard of review, an inpossibly circular task. W decline
TOGA' s invitation to do so.
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Park, Inc. v. Volpe, 401 U S. 402, 416, 91 S. C. 814, 823 (1971).

Under this deferential standard, the Court may not substitute
its own judgnent for that of the agency. 1d. at 416, 91 S. C. at
823 (1971). Rather, the Court nust determ ne whether the agency
action "bears a rational relationship to the statutory purposes”
and whether "there is substantial evidence in the record to support

it." Mercy Hosp. of lLaredo v. Heckler, 777 F.2d 1028, 1031 (5th

Cr. 1985). If the agency’s reasons and policy choices conformto
m ni mal standards of rationality, then its actions are reasonable

and nust be upheld. Small Refiner Lead Phase-Down Task Force v.

EPA, 705 F.2d 506, 521 (D.C. Gr. 1983); Chem Mrs. Ass’'n, 870

F.2d at 199.
I n assessing the validity of the Coastal Subcategory ELGs, the
EPA' s decision "is entitled to a presunption of regularity."” Chem

Mrs. Ass’n, 870 F.2d at 198. This presunption places a

"consi derabl e burden" on the challenger to overcone the EPA s

chosen course of action. Am Petroleumlnst., 787 F.2d at 983. This

is particularly true where--as here--the agency’s decision rests on
an evaluation of conplex scientific data wthin the agency’'s

techni cal expertise. See New York v. Reilly, 969 F.2d 1147, 1152

(D.C. CGr. 1992) (stating that «courts mnust be "extrenely

deferential” in such cases); Avoyelles Sportsnen’s League, Inc. V.

Marsh, 715 F.2d 897, 910-11 (5th Cr. 1983).
Texas Petitioners face an especially difficult challenge in
this case, given the proportion of dischargers already practicing

zero discharge at the tinme of rul emaking. The EPA found that 100
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percent of coastal oil and gas facilities outside of Cook Inlet,
Loui siana, and Texas, and at |east 62 percent of facilities in
Loui si ana and Texas, were practicing zero discharge by 1992. This
findi ng--not chall enged by any party--1ends significant additional
wei ght to the EPA's "presunption of regularity," suggesting as it
does that reinjection was not only econom cally achi evabl e but was
actually practiced by alarge majority of coastal facilities at the
time of the rul emaki ng.

Added to this is the EPA's further finding that only six
coastal facilities would be able to di scharge produced water after
January 1997, neaning that the increnental econom c inpact of the
zero discharge limt on coastal facilities would be limted to only
those six facilities. Even under the alternative baseline anal ysis,
the EPA still found that 80 percent of coastal facilities in Texas
and Louisiana would be required to practice zero discharge by
January 1997, neaning that only 20 percent of coastal facilities
could suffer any increnental economc inpact. These findings
present a very significant barrier for Texas Petitioners to
overcone in order to establish that the zero discharge limt is not
econom cal | y achi evabl e.

B

Texas Petitioners first seek to neet their burden by arguing
that the EPA failed to consider a statutory factor in nmaking its
BAT determnation for produced water. Although the EPA has
significant discretion in deciding how nuch weight to accord each

statutory factor under the CWA, see Natural Resources Defense
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Council, 863 F.2d at 1426; Wvyerhaeuser Co. v. Costle, 590 F.2d

1011, 1045 (D.C. CGr. 1978) (Congress left the EPA "discretion to
deci de how to account for the [ BAT] factors, and how nmuch weight to
gi ve each factor."), it is not free to ignore any individual factor
entirely. Both the CWA, 33 U S.C. § 1314(b)(2), and the EPA's own
regulations, 40 CF.R 8 125.3(c)-(d), state that the EPA shal

take into account (or apply) certain factors in making a BAT
determnation, including "the age of equipnment and facilities
involved." 33 U S.C. § 1314(b)(2)(B); 40 CF.R 8§ 125.3(d)(3)(I).
Failure to consider the age factor is therefore, under the plain
meani ng of the Act and its inplenenting regul ations, an abuse of

di scretion. See generally Am Iron & Steel Inst. v. EPA 526 F.2d

1027, 1048 (3d Cir. 1975), cert. denied, 435 U.S. 914 (1978)
(remandi ng agency rule to EPA where EPA failed to consider a
simlar statutory age factor as it bore on the cost or feasibility
of retrofitting certain older steel mlls).

Texas Petitioners argue that, although the EPA paid "lip
service" to the age factor, in reality the agency made its
decisions wthout regard to the economc effects of a zero
di scharge standard on ol der wells. They argue that the EPA s error
resulted fromits exclusion of pre-1980 wells fromthe Section 308
Survey, on which the EPA relied heavily in making its economc
i npact anal ysis. Rather than actually surveyi ng pre-1980 wel ls, the
EPA extrapolated from information it received on other wells to
estimate the results it woul d have obtained if it had i ncluded pre-
1980 wells in the Survey. Texas Petitioners characterize this
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om ssion as "particularly egregi ous" because t he vol une of produced
wat er generated by a well increases as the well ages, neaning that
the expense of neeting a zero discharge limt rises as the well
gets older. Thus, they say, the EPA s econom c inpact assessnent
met hodol ogy specifically excluded those wells that stood to suffer
t he greatest econom c i npact.

Al t hough the exclusion of pre-1980 facilities may have had
sone effect on the precision of the EPA' s analysis of the age
factor, we cannot agree with Texas Petitioners that this excl usion
rose to the level of an arbitrary and capricious agency action. An
agency’s choice to proceed on the basis of "inperfect" information
is not arbitrary and capricious unless "there is sinply no rational
relati onshi p” between the neans wused to account for any
i nperfections and the situation to which those neans are appli ed.

Am Iron & Steel Inst. v. EPA 115 F. 3d 979, 1004 (D.C. Gr. 1997)

(citation omtted). Here, the EPA found that the only relevant
di stinction between pre-1980 wells and post-1980 wells is that pre-
1980 wells are primarily "marginal producers,"” producing ten
barrels or less of oil per day. Noting that post-1980 nmargina
producers were wel |l -represented i n the Section 308 Survey, and that
pre-1980 margi nal producers do not differ significantly frompost-
1980 margi nal producers, the EPA extrapol ated fromthe Section 308
Survey data to estimate the inpact of the zero discharge limt on
pre-1980 facilities. It then confirnmed its findings through a
facility-1level anal ysis of econom c i npacts on the Texas i ndi vi dual

permt applicants. These actions were nore than sufficient to
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establish a rational relationship between the Section 308 Survey
data and the pre-1980 wells. Thus, the EPA' s decision to proceed
W thout collecting data on pre-1980 wells was not arbitrary and
capri ci ous.

C.

Next, Texas Petitioners attenpt to satisfy their burden by
attacking one of the studies cited by the EPA in pronul gating the
produced water limt. A regulation cannot stand if it is based on
a flawed, inaccurate, or m sapplied study. "Wien an agency adopts
a regulation based on a study [that is] not designed for the
purpose and is limted or criticized by its authors on points
essential to the use sought to be nade of it the admnistrative
action is arbitrary and capricious and a clear error in judgnent.

Humana of Aurora, Inc. v. Heckler, 753 F.2d 1579, 1583 (10th Gr.),

cert. denied, 474 U. S. 863 (1985).

Texas Petitioners argue that the EPA i naccurately derived its
pol lutant reduction estimates froma limted study ("10-Facility
Study" or "Study") of ten unrepresentative coastal facilities in or
near Louisiana, and then based the zero discharge limt on its
results. The 10-Facility Study reports the results of an EPA
sanpling programin which an EPA consultant visited ten facilities
for one day each to collect a |imted nunber of sanples from a
broad array of processes and waste streans. Texas Petitioners
objections to the 10-Facility Study are as follows: 1) Only one of
the facilities involved in the Study discharged produced water

while nine used reinjection technology; 2) Only four of the
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facilities studied were in Texas, and all of those were close to
the Louisiana border; 3) In response to comments that the 10-
Facility Study was unrepresentative, the EPA nerely renoved three
facilities from the study, conceding that those facilities were
unrepresentati ve based on excessive oil and grease concentrations
but maintaining that the remaining seven facilities were
representative; 4) Even though the revised Study never concl uded
that its results were representative of GQulf Coast discharges, the
EPA used the data from the Study to represent pollutant
concentrations for the entire @Qulf of Mexico; and 5) The EPA
ignored the results of a superior study (the "Avanti Study") that
eval uated actual Texas Gulf Coast data from 173 outfalls.

We need not address Texas Petitioners’ individual criticisnms
of the 10-Facility Study to resolve this issue, because even if
every one of the criticisns were accurate we still could not
reverse or remand the produced water limt on that basis. The EPA
only used the 10-Facility Study to estinmate pollution reduction
benefits that would result fromthe zero discharge Iimt. Watever
val ue such benefit esti mates may have, they are not a required part
of the BAT determ nation. In applying the BAT standard, the EPA is
not obligated to evaluate the reasonabl eness of the relationship

between costs and benefits. See EPA v. National Crushed Stone

Ass’'n, 449 U.S. at 71, 101 S. C. at 300 ("in assessing BAT total
cost is [not] to be considered in conparison to effluent reduction
benefits"). Indeed, the EPA may prescribe ELGs whose costs are

significantly disproportionate to their benefits, just as |long as
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the BAT determnation remains economcally feasible for the

i ndustry as a whole. See Am Petroleumlinst. v. EPA 858 F.2d 261

265 (5th Cr. 1988) ("[A] direct cost/benefit correlation is not
required [for BAT], so even mniml environnental inpact can be
regul at ed, SO | ong as t he prescri bed alternative IS
“technol ogi cal | y and econom cal | y achi evable.’").® The EPA i ncl uded
the Study’s effluent reduction estimates only to satisfy the CWA' s
unrel ated requirenent that the EPA "identify" in its regulations
t he degree of effluent reduction attainabl e through the application
of BAT. 33 U S.C 8§ 1314(b)(2)(A). They had nothing to do wth
either the BAT determnation or the actual inclusion of a zero
discharge limt on produced water in the ELGs. As such, even
serious flaws in the effluent reduction estinmates could not provide
grounds for remanding the zero discharge limt.

Texas Petitioners attenpt to tie the effluent reduction
estimates to the BAT determ nation by arguing that the estinmates
are integral to the statutory BAT factor of "cost of achieving such
effluent reduction,” 33 U S . C. 8§ 1314(b)(2)(B). They assert that
the cost factor cannot be considered wthout reference to the
anount of effluent reduction, and that the EPA cannot properly
consider the cost of achieving a particular effluent reduction if

the degree and quality of the effluent reduction itself is grossly

Texas Petitioners urge us to reverse years of precedent and
to hold that the clear | anguage of the CWA (specifically, 33 U.S. C
8§ 1314(b)(2)(B)) requires the EPA to perform a cost-benefit
analysis in determning BAT. W find nothing in the |anguage or
hi story of the CWA that conpels such a result.
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m scharacterized. W disagree. The benefit to be achieved from
adopting a particular pollution control technology is not an
el emrent of that technology’ s cost. The cost of conplying with a
BAT- based regul ati on can be gauged by reference to the cost of the
technology itself, even if the benefits of using that technol ogy
are unclear. Reinjection technol goy, for exanple, costs the sane
regardl ess of whether it reduces pollutant discharge by three
m | lion pounds per year or three pounds per year. Thus, the EPA was
fully capable of assessing the "cost of achieving such effluent
reduction"” even if its reduction estinmtes were fl awed.
| V.

Cook Inlet Petitioners argue that, in setting a zero di scharge
limt on produced sand in the ELGs, the EPA erroneously refused to
consider a "no free oil" alternative Iimt based on sand washi ng
technology. They claim that the EPA, relying exclusively on
preval ent industry practice, closedits mnd to any option that did
not involve zero discharge, and thereby ignored a potentially
superior option. W are satisfied that the EPA's decision to set a
zero discharge Iimt on produced sand based on nearly uniform
i ndustry practice at the tinme of rul emaki ng was valid, and that the
EPA gave adequate attention to the "no free oil" alternative.

A

Cook Inlet Petitioners, |ike Texas Petitioners, challenge
substantive conclusions that the EPA drew fromthe adm nistrative
record. Review of their petitions is therefore governed by the

APA' s deferential "arbitrary and capricious" standard. 5 U S.C. 8§
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706(2)(A). If, following a "searching and careful review " Overton
Park, 401 U S. at 416, 91 S. C. at 823, we find that the agency’s
reasons and policy choices conform to mninmal standards of
rationality, then its actions are reasonable and nust be uphel d,

Shal | Refiner, 705 F.2d at 521. The produced sand limt is entitled

to the sanme "presunption of regularity" as the produced water

limt, Chem Mrs. Ass’n, 870 F.2d at 198, and petitioners carry

the sanme "considerable burden"” to overcone this presunption. Am

PetroleumlInst., 787 F.2d at 983.

B

Cook Inlet Petitioners contend that the EPA's selection of a
zero discharge limt based on the w despread i ndustry use of zero
di scharge technol ogi es such as | andfarm ng, underground i njection,
landfilling, and onsite storage was arbitrary and capricious. They
argue that the EPA ignored the BAT factors of non-water quality
envi ronnent al i npacts and cost of achieving effluent reduction, and
that had the EPA taken these factors into account it m ght have
found that a "no free oil" limt based on sand washi ng technol ogy
better represented the BAT standard, despite the fact that it
i nvol ves sone di scharge. Petitioners further suggest that the EPA
gave i nadequat e consideration to new information show ng that sand
washi ng provides a viable alternative to zero di scharge, neeting
the requirenents of the CWA while providing econom ¢ and non-wat er
quality benefits.

These argunents are unpersuasive. Even if the EPA conpletely

ignored sand washing as an alternative to zero discharge
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technologies, it still did not abuse its discretion. The EPA f ound-
-and no party disputes--that every coastal facility surveyed except
one was practicing zero discharge at the tine of rulenmaking, and
that even the one discharging facility was planning to switch to
zero discharge. Gven the near-perfect uniformty of industry
practice in this area, it could hardly be said that the EPA' s
decision to set a zero discharge |imt on produced sand did not at
| east conformto mninmal standards of rationality.

Mor eover, the record plainly shows that the EPA gave adequate
consideration to the sand washing option. The EPA thoroughly
explained why it rejected the "no free oil" Iimt, noting that such
alimt would have been | ess stringent than the technol ogy-based
limtations in existing NPDES permts in Texas, Louisiana, and
Arkansas, and that even when the limt is nmet, produced sand still
contains "total suspended solids" and may still contain oil,
grease, and other pollutants. The EPA did not ignore the sand
washing option; it sinply found that sand washi ng was not al ways
effective in elimnating residual pollutants from produced sand.
Accordi ngly, the EPA determ ned that sand washing did not neet the
BAT standard. We can find no fault with this determ nation.

V.

Al aska Petitioners argue that the EPA violated the CM when
the agency opted to set different effluent limts for Cook Inlet
w t hout | abeling Cook Inlet as a separate subcategory. They claim
that the CWA requires the EPA to establish nationally uniformELGs

for each category or subcategory of point sources, and that
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differentiated treatnent of point sources within a category or
subcategory violates the express terns of the statute. W are
satisfied that the EPA's actions were based on a permssible
construction of the CWA, and therefore nust be uphel d.
A
Chal | enges to an agency interpretation of a statute that the
agency adm ni sters are governed by the two-step standard of review

set forth by the Suprene Court in Chevron U S A v. National

Resources Defense Council, 467 U S. 837, 104 S. . 2778 (1984).

First, the Court determ nes whether Congress "has directly spoken
to the precise question at issue. If the intent of Congress is
clear, that is the end of that matter; for the court, as well as
t he agency, nust give effect to the unanbi guously expressed i ntent
of Congress." 1d. at 842-43, 104 S. C. at 2781. Second, if
Congress has not directly addressed the preci se question at issue,
the Court asks whether the agency’ s interpretation "is based on a
perm ssi bl e construction of the statute.” 1d. at 843, 104 S. C. at
2782. As long as the agency’s construction of an anbi guous statute

is permssible, it nust be upheld. 1d. See also Anerica Forest and

Paper Ass’n v. EPA, 137 F.3d 291, 297 (5th Gr. 1998) (applying the

Chevron test to the EPA's interpretation of the CWY).
B
The question at issue here is whether the EPA has the
authority under the CM to set different effluent limts for
different point sources within a single category or subcategory.

Al aska Petitioners contend that Congress has already directly
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answered this question in the negative. They point to the text,
| egislative history, and structure of the CM in support of this
argunent. None of the support they provide, however, anounts to a
direct statenent by Congress on this issue.

W find nothing in the text of the CWA indicating that
Congress intended to prohibit the promulgation of different
effluent imts wthin a single category or subcategory of point
sources. Al aska Petitioners point to two sections of the CWA
neither of which is availing on this question. Section 301(b)(2)
requires that ELGs be established for "categories and cl asses" of
poi nt sources, 33 U S.C. 8§ 1311(b)(2), while Section 304(b)(2)(B)
mandat es t hat t he BAT factors be applied "within such categories or
classes,” 33 U.S.C. §8 1314(b)(2)(B). These sections do not express
a clear congressional intent on the question at issue here. The
fact that the EPA nust pronmulgate rules for classes of polluters
rather than individual polluters does not nean that the EPA is
required to treat all polluters wwthin each class identically. The
phrases "for categories and cl asses" and "w thi n such categories or
cl asses" sinply do not, by their ternms, exclude a rule allow ng
| ess than perfect uniformty within a category or subcategory.

The l egislative history also falls short of expressing a cl ear
congressional intent to prevent differentiated treatnent of point
sources within a category or subcategory. Al aska Petitioners cite
numerous quotations fromthe | egislative history enphasizing the
i nportance of national uniformty and categorical rather than

i ndividual treatnment of point sources within each category or
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class. See, e.d., A Leqgislative H story of the Water Pollution

Control Act Anendnents of 1972 at 172, Cong. Research Service

Corm Print No. 1, 93d Cong., 1st Sess. (1973) ("The Conferees
intend that the factors described in section 304(b) be considered
only within classes or categories of point sources and that such
factors not be considered at the tinme of the application of an
effluent limtation to an individual point source within such a
category or class."). At best, however, these quotations sinply
reinforce the textual mandate of the CWA that ELGs be established
for "categories and cl asses" rather than individual point sources.
Nothing in the quoted excerpts, nor anywhere else in the
| egislative history or case | aw, suggests that Congress intended to
deny the EPA discretion to set different limts for different point
sources within the sane category or subcategory when circunstances

so warrant. As our sister court noted in Natural Resources Defense

Council v. EPA, 859 F.2d 156 (D.C. Gr. 1988): "[Nothing in al

this specifies that the EPA nust apply these uniform guidelines
uniformy to all point sources within industry categories, no
matter what. . . . [Allthough exalting the value of uniformty, the
statute sinply does not require uniformty in all circunstances."
Id. at 200-201.

Finally, nothing in the structure of the CWA suggests that
Congress intended to prevent the EPA from pronul gating different
effluent imts for different point sources in a single category or

subcategory. Alaska Petitioners argue that the CWA contains a
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nunmber of carefully enunerated exceptions to the wuniformty
requirenment, see 33 U S.C. 8§ 1311(c),(g)-(h),(m-(n), and that
t hese exceptions are the exclusive nechanism for avoiding that
requi renent. They cite the |ong-established canon of statutory
construction that "[w here Congress specifically enunerates certain
exceptions to a general prohibition, additional exceptions are not
to beinplied, in the absence of evidence of a contrary |l egislative

intent." Andrus v. dover Const., Inc., 446 U S. 608, 616-17, 100

S. C. 1905, 1910 (1980). This argunent msses the mark. The
guestion here is not whether the EPA may create a new exception to
the CWA, but rather whether its plenary rul emaki ng authority under
the CM includes the power to set different effluent limts for
di fferent point sources in the sane category or subcategory. If the
EPA has such authority, then no "general prohibition" exists, so
the Andrus canon is never inplicated. Thus, while the structure of
the CMWA may express a clear congressional intent to exclude
unenuner ated exceptions, it does not speak to the scope of the
EPA' s plenary rul emaki ng authority under the CWA
C.

The remai ni ng question, then, is whether the EPA's decisionto
set nore lenient effluent limts for Cook Inlet facilities than for
ot her nenbers of the Coastal Subcategory reflects a permssible
interpretation of the CWA. W conclude that it does.

As di scussed above, nothing in the text, legislative history,
or structure of the CWA suggests that Congress i ntended to deny the

EPA discretion to set different effluent limts within a category
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or subcategory when circunstances so require. W agree that
Congress intended to foreclose plant-by-plant evaluation of
facilities within a subcategory. But this does not nean that
Congress wi shed to hanstring the EPA by requiring it to go through
formalistic subcategorization procedures every tine it found
genui ne di fferences between groups of point sources within a | ong-
establi shed category or subcategory. In fact, precedent suggests
that Congress sought to avoid just this sort of admnistrative
headache.

The Suprene Court has repeatedly enphasized the inportance of
bal ancing the CWA's uniformty interest with the practical reality
of differences within a category. These statenents have nost often
arisen in the context of after-the-fact variances, beginning with

E.l. du Pont de Nenpburs & Co. v. Train, 430 U S. 112, 97 S. C. 965

(1977). In du Pont, the Suprenme Court was faced with the issue of
whet her the EPA was permtted to establish categorical effluent
limtations, or whether it was required to establish effluent
limtations for individual plants. The Court held that the EPA may
establish categorical limtations "so long as sone allowance is
made for variations in individual plants, as EPA has done by
including a variance clause in its 1977 limtations." |d. at 128,
97 S. . at 975. Notably, the Court did not hold that the EPA is
required to establish categorical effluent limtations, nor didit
hold that variances are the only appropriate way to account for
variations in individual plants. It nerely stressed the i nportance
of balancing uniformty and individual variation.
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The Court el aborated on this statenent in Chem Mrs. AsS’'n v.

Nat ur al Resources Defense Council, 470 U.S. 116, 105 S. C. 1102

(1984), where it approved the fundanentally-different-factor
("FDF") variance procedure "as a nmechanismfor insuring that [the
EPA' s] necessarily rough-hewn categories do not unfairly burden
atypical plants.” 1d. at 120, 105 S. C. at 1105. The Court again
enphasi zed t he i nportance of tenpering uniformty with flexibility:

Acting under stringent tinetables, EPA nust collect and
anal yze large anmpunts of technical information concerning
conpl ex industrial categories. Understandably, EPA may not be
apprised of and wll fail to consider wunique factors
applicable to atypical plants during the categorica
rul emaking process, and it is thus inportant that EPA s
nationally binding categorical pretreatnent standards for
i ndirect dischargers be tenpered with the flexibility that the
FDF vari ance nechani smoffers . :

ld. at 132-33, 105 S. CG. at 1111-12.

Al t hough the du Pont and Chem Mrs. Ass’n opinions confined

their anal yses to the context of variances, the reasoning of those
two cases is applicable in the present case. The EPAis authori zed-
-indeed, is required--to account for substantial variations within
an existing ~category or subcat egory  of poi nt sour ces.
Adm ni strative procedures that avoid the costs and burdens
associated with categorical rulemaking are a valuable tool in
fulfilling that obligation. Were the variations are discovered
after rulemaking is conplete, the Suprene Court has endorsed FDF
variances as the appropriate procedure. Wiere the variations are
di scovered before rulemaking is conplete, however, FDF variances
are i nappropriate. In the absence of any cl ear congressional intent

tothe contrary, we are satisfied under the facts of this case that

35



the promulgation of different effluent limts wthin a single
category or subcategory of point sources provides an acceptable
alternative to subcategori zation.

Here, the EPA was faced with a situation in which one group of
poi nt sources wthin a ||ong-established subcategory was
dramatically different from all other point sources within that
subcat egory. The EPA found, based on the different geography and
ci rcunst ances of Cook Inlet, that the cost of conplying with a zero
di scharge standard on produced water or drilling wastes woul d be
substantially higher for Cook Inlet facilities than for the rest of
the Coastal Subcategory. Thus, the EPA was faced with a stark
choi ce between conducting admnistratively burdensone and tine-
consum ng subcat egori zati on procedures that woul d have di srupted a
wel | - est abl i shed subcat egori zati on schene or exercisingits plenary
rul emaki ng authority to set different effluent limts within the
Coastal Subcategory. Rather than disrupting its |ongstanding
subcat egori zation schene, creating needless confusion and
unnecessary restructuring, the EPA chose the admnistratively
efficient route. In doing so, the EPA did not in any way avoid its
ordi nary procedural obligations: The Cook Inlet ELGs were subject
to the sanme notice and comment procedures as the other Coastal

Subcategory ELGs. In light of du Pont and Chem Mrs. Ass’'n, we

cannot say that the EPA' s actions were unauthorized. As such,
pursuant to the Chevron test and under the unique facts of this
case, we uphold the EPA's actions with respect to Cook Inlet.

VI .
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In light of our decision to uphold the ELGs’ zero discharge
limts, all issues pertaining to the General Permt are noot. A
case i s noot where "the issues presented are no | onger live or the

parties lack a |l egally cogni zable interest in the outcone." Powell

v. McCormack, 395 U. S. 486, 496, 89 S. (. 1944, 1951 (1969). Here,

even if we were to review and remand the General Permt, any
subsequent NPDES permt determ nation would be governed by the
ELGs, 33 U.S.C. § 1311(b), so the final result woul d be unchanged.
Because the zero discharge limt contained in the General Permt is

thus not "susceptible to sone judicial renedy," Texas Petitioners
no | onger have a "legally cognizable interest” in the outconme of

the General Permt challenge. Baccus v. Parrish, 45 F.3d 958, 961

(5th Cir. 1995). Petitioners conceded as nmuch at oral argunent.?°
We therefore need not, and do not, decide whether we have subj ect
matter jurisdiction to review Texas Petitioners’ delayed chall enge

to the General Permt, nor whether Region 6 acted arbitrarily or

Attorney Liz Bills addressed this issue on behalf of the
Texas Petitioners:

Q What difference does it make if we decide this general
permt |imtation question?

A Wel |, Your Honor we believe-- one of the concerns we have
is an anti-backsliding provision that’'s found in the
Clean Water Act that says that once sonebody’s been
subject to a certain level of limtations in a permt,
then any subsequent permts that are ever issued can
never have a less stringent [imtation, and you can’t get
| ess stringent than zero.

Q Vll, if we uphold the rules for the coastal category
then our holding on [the General Permt] is noot--

A Ri ght. W have to overcone several obstacles, including
the ELGs as well as the GCeneral Permt, to get to

sonething | ess than zero di scharge.
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capriciously or abused its discretion when it issued the General
Permt.
VI'1. CONCLUSI ON

We hold that the EPA did not act arbitrarily or capriciously
or abuse its discretion when it set zero discharge limts on
produced wat er and produced sand in the ELGs, that the EPA did not
act contrary to the intent of the CMWM when it set separate
di scharge limts on produced water and drilling wastes for Cook
Inlet without designating it a separate subcategory, and that Texas
Petitioners’ challenge to the General Permt is noot. For these
reasons, all petitioners’ Petitions for Review of Orders of the
Envi ronnmental Protection Agency are

DENI ED.
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