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Sept. 25, 1997.

Appeal from the United States District Court for the Northern
District of M ssissippi.

Bef ore REYNALDO G GARZA, SM TH and BENAVIDES, Circuit Judges.

PER CURI AM

This is an appeal froma district court ruling which granted
summary judgnent in favor of the Appellee, True Tenper Sports
("True Tenper"). Upon review of the pleadings, briefs, and the
record on file, we AFFIRM the decision of the district court.

Backgr ound

The Appellant, Bobby Stafford ("Stafford") challenges the
summary judgnent. Stafford states that the district court erred by
granting summary judgnent in favor of True Tenper. Stafford states
that the district court erred by precluding himfromlitigating his
ERI SA cl ai ns. The district court held that a decision by the
M ssi ssi ppi  Enpl oynent Security Comm ssion ("MESC'), which was
reviewed by the GCrcuit Court of Lee County, M ssissippi, had
coll ateral estoppel effect, thereby preventing Stafford from

relitigating certain issues at the core of his claim Stafford



further alleges that the district court erred by granting summary
judgnent in favor of True Tenper on the pendant state clains.

The background facts and history are as follows. Bobby
Stafford was hired by True Tenper in 1990 as an enployee in its
Amory, M ssissippi facility. Stafford was suspended fromhis post
and fired in February of 1995. True Tenper alleged that Stafford
mani pul ated factory machinery in order to nake it appear that he

wor ked a greater anount of hours than he actually worked, for the

pur pose of receiving nore pay. Such an act, aside from being
di shonest, is a violation of conpany policy, and Stafford was
fired.

Stafford sought unenploynent benefits through the MESC
Stafford was initially disqualified by the clainms exam ner assi gned
to his case, and Stafford appeal ed. The appeals referee, after
conducting a hearing, reversed the findings of the clains exam ner.
Subsequently, a three nenber board of review concluded that
Stafford intentionally mani pul ated the machinery to nake it appear
t hat he was working | onger hours than he actually had worked, and
reinstated the decision of the clains exam ner, disqualifying
Stafford from unenpl oynent benefits. Stafford appealed to the
Circuit Court of Lee County, M ssissippi, and he |ost there, too.
The Circuit Court affirmed the decision of the board of review

At the tine he was fired, Stafford was three (3) weeks away
from being vested in True Tenper's pension plan. Stafford's
daughter suffers from Gaucher's di sease, and her nedi cal expenses

(paid for under the conpany health care plan) are substantial.



Al so, Stafford underwent heart surgery in 1993, surgery which was
expensi ve and paid for by the conpany health care plan. Stafford
filed suit alleging that True Tenper fired himin retaliation for
his substantial (present and future) nedical expenses and to
prevent the vesting of his pension benefits, in violation of True
Tenper's duties under ERI SA Stafford also made clains for
intentional infliction of enotional distress and defanmati on ari sing
from the allegations nmade by True Tenper, allegations which
Stafford clainms were a pretext for his dismssal. The case went
bef ore Judge G en H Davidson, United States District Judge for the
Northern District of Mssissippi (Eastern Division), and Judge
Davi dson, in a succinct and well-drafted opinion, granted sunmary
judgnent in favor of True Tenper.
St andard of Revi ew

We review a summary judgnent de novo. Thonpson v. Georgia
Pacific Corp., 993 F.2d 1166, 1167 (5th GCr.1993). Sunmmar y
judgnent is appropriate if "the pl eadi ngs, depositions, answers to
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law" FED. R CIV.P. 56(c). A nere allegation by the
nonnmovant that a dispute over material facts exists between the
parties wll not defeat a novant's otherw se properly supported
motion for summary judgnent. A dispute about a material fact is
genuine only if the evidence is such that a reasonable jury could

return a verdict for the nonnoving party. Hanks v.



Transcontinental Gas Pipe Line Corp., 953 F.2d 996, 997 (5th
Gir.1992).
Di scussi on and Anal ysi s
The central point in this case is whether Stafford' s clains
are precluded under coll ateral estoppel. |[|f they are, then he wll
be wunable to relitigate whether the factors surrounding his
termnation were true or false. |[|f the decisions of MESC and the
Circuit Court of Lee County are accepted, he really has nothing
left to stand on, because the factors in question are central to
all his clains. True Tenper's actions would therefore be
considered to be a nonpretextual, legitimate reason for
term nation, and the door would be closed on Stafford's clains.
The federal courts nust give an agency's fact finding the
sane preclusive effect that they woul d a deci sion of a state court,
when the state agency is acting in a judicial capacity and gives
the parties a fair opportunity to Ilitigate. Uni versity of
Tennessee v. Elliott, 478 U S. 788, 799, 106 S.Ct. 3220, 3226, 92
L. Ed. 2d 635 (1986). This is done for the purposes of judicia
econony, and because "a losing litigant deserves no rematch after
a defeat fairly suffered, in adversarial proceedings, on an issue
identical in substance to the one he subsequently seeks to raise."”
Astoria Federal S. & L. Assn. v. Solimno, 501 U S 104, 107, 111
S.C. 2166, 2169, 115 L.Ed.2d 96 (1991). However, if Congress
mani fests an intent, pursuant to a statutory schene, that state
adm ni strative deci si ons have no such precl usi ve effect, coll ateral

estoppel is not to be applied. Such intent need not be explicit,



and can be inplied if, for exanple, Congress created its own
adm nistrative schene to deal with the matter in question. 1d. at
111, 111 S.Ct. at 2171 (in Astoria, the fact that Congress created
t he Equal Enpl oynent Opportunity Conm ssion ("EECC') to deal with
the alleged discrimnation in question was central to the
anal ysis). However, as the district court pointed out succinctly,
the instant case is not one of those exceptional cases, because
ERI SA is not governed by any schene enforced by the EEOC or any
i ke agency, and hence, collateral estoppel can be appli ed.

Stafford tries to distinguish the case at bar by stating that
he did not truly have a full and fair opportunity to litigate the
matter, thereby creating separate due process issues, and he nmakes
certain bare and unsubstanti ated al |l egati ons about the veracity of
the witnesses. First of all, as the district court pointed out,
Stafford had anple opportunity to litigate his claim before the
MESC, given that he was abl e to present evidence, be represented by
counsel, and invol ve hinself in the el aborate adm ni strative revi ew
process (which, it should be pointed out, went through many | ayers
before the matter got to the federal courts). The fact that he may
not have used certain strategies or litigated to the extent that
(in hindsight) he and his attorney now believe he should have is
i mmateri al . This is just the sort of "defeat fairly suffered”
Justice Souter wote of in Astoria. Astoria, 501 U S at 107, 111
S.C. at 2169.

Further, as pointed out by the district court, this decision

cones froma judicially reviewed action by an adm ni strative body,



and as such, the judgnent conmes not just from MESC, but fromthe
Circuit Court of Lee County. Such a judgnent is entitled to "the
sane full faith and credit in every court of the United States ...
as [it has] by law or usage in courts of such State," and has
precl usive effect. 28 U S. C. § 1738. State adm nistrative
proceedi ngs which are reviewed by a state court have preclusive
effect and a federal court can apply state rules of issue
preclusion in determ ni ng whether a matter litigated in state court
may be relitigated in federal court. Marrese v. Aner. Acad. Otho.
Surgeons, 470 U.S. 373, 382, 105 S.C. 1327, 1332-1333, 84 L.Ed.2d
274 (1985). As far as M ssissippi Is concerned, the decisions of
MESC have preclusive weight in Mssissippi courts, are appeal abl e
t hrough the M ssissippi court system and even have the potenti al
for review by the United States Suprene Court. M ss.Code Ann. 8§
71-5-531(1996 Supp.). Any concerns about |ack of oversight or | ack
of local preclusive effect are m spl aced, indeed.

Under M ssissippi law, four factors nust be shown for a prior
judgnent to have a collateral estoppel effect. The party nust be
seeking torelitigate a certain issue, that issue nust already have
been litigated in a prior action, the issue nust have been
determned in the prior suit, and the determ nation of the issue
must have been essential to the prior action. Raju v. Rhodes, 7
F.3d 1210, 1215 (5th G r.1993), cert. denied 511 U S 1032, 114
S.C. 1543, 128 L.Ed.2d 194 (1994). Al so, the fact-finding
tribunal should be careful in its decision-naking and in its

determ nation of the findings of fact essential to the issue in



question for the purposes of application of collateral estoppel, so
as to elimnate any suspicion about the proceedings. ME.S.C. v.
Phi | adel phia Mun. Sep. Sch. D., 437 So.?2d 388, 397 (M ss.1983). 1In
the case at bar, the key issue in question is whether Stafford
mani pul ated his machine to falsely reflect tinme worked and whet her
that was the reason he was fired. Both of these issues were
litigated, in the MESC proceedi ngs and Circuit Court of Lee County,
t hese i ssues were determ ned and essential to the findings, and we
have no reason to doubt the abilities and | evel of care of the MESC
fact-finders. Stafford clains that the ERI SA case was not the
issue litigated, so collateral estoppel does not apply, but the
fact that the ERISA issue presupposes and includes certain
determ nati ons about the machi ne mani pul ati on i ssue neans that the
primary issue has been previously dealt with and collateral
est oppel applies.

This application of <collateral estoppel is fatal to
Stafford's ERISA claim Under 8§ 510 of ERISA, Stafford has to
establish a prima facie case that True Tenper fired himwth a
specific discrimnatory intent toretaliate for exercising an ERI SA
right or to prevent attainnment of benefits which he woul d becone
entitled to under the plan. 29 U S.CA § 1140; Rogers v.
International Marine Termnals, Inc., 87 F.3d 755, 761 (5th
Cr.1996); Hines v. Mass. Mutual Life Ins. Co., 43 F.3d 207, 209
(5th Gr.1995); MGnn v. H& HMsic Co., 946 F. 2d 401, 404 (5th
Cr.1991), cert. denied, 506 U S 981, 113 S.C. 482, 121 L.Ed. 2d
387 (1992). The plaintiff in such an ER SA enploynent



discrimnation test need not prove that the discrimnatory reason
was the only reason for discharge, but he nust show that the |oss
of benefits was nore than an incidental |oss from his discharge,
and this inference of discrimnation can be proven by
circunstantial evidence. Carlos v. Wite Consol. Indust. Inc., 934
F. Supp. 227, 232 (WD. Tex. 1996). To dispel the inference of
discrimnation which would arise from a prima facie case, True
Tenper nust articulate a non-discrimnatory reason for its actions,
and then the burden shifts to Stafford to prove this reason is a
pretext and the real purpose was denial of ERI SA benefits. Lehman
v. Prudential Ins. Co. of Arerica, 74 F.3d 323, 331 (1st G r. 1996).

The district court rightly determ ned that while the evidence
does allow for a prinma facie case, True Tenper articulated a
perfectly appropriate non-discrimnatory reason for its actions,
and Stafford failed to prove that this is a pretext. Stafford does
not hi ng nore than nake bare all egations and attenpt to argue that
a few mnor discrepancies in the record constitute proof of
i nproper notive. This sinply will not suffice, and because
col |l ateral estoppel precludes Stafford fromrelitigating the matter
of his manipulation of the machinery in the plant, the district
court properly granted sunmary judgnent for True Tenper on this
i ssue.

As both parties pointed out in their briefs, the district
court did not rule on whether the pendant state clains of
intentional infliction of enotional distress and defamation were

preenpted by 8 301 of the Labor Managenent Rel ations Act ("LMRA").



29 U S.CA § 185. The record does not show any evidence that
either party brought this fact to the district court's attention
after the sunmary judgnent was granted. Upon consideration of the
argunents put forth by the parties, we find that the pendant state
clains in this case are preenpted.

Regarding intentional infliction of enptional distress, this
Circuit has stated that the "LMRA preenpts state-law enotiona
distress clains if those clains are related to enploynent
discrimnation.” Barrow v. New Oleans S.S. Ass'n, 10 F.3d 292,
300 (5th G r.1994). The enotional distress claimis clearly part
of the sane matter as the enploynent discrimnation claim and
woul d |i kely never have cone into existence but for the original
di sput e over whet her Stafford mani pul ated the machinery, and is far
from peripheral to the central enploynent issue, so preenption is
warranted. Brown v. Southwestern Bell Tele. Co., 901 F.2d 1250,
1256 (5th Cir.1990). As the Fourth Circuit pointed out in
McCormck v. AT & T Technologies, 934 F.2d 531, 538 (4th
Cir.1991)(en banc), cert. denied, 502 U. S. 1048, 112 S.C. 912, 116
L. Ed. 2d 813 (1992), in situations such as this, it is appropriate
for a court to look at the collective bargai ning agreenent to see
if an enpl oyer's actions are reasonable. The coll ective bargaining
agreenent enpowers True Tenper to direct and nmanage its enpl oyees,
whi ch includes the investigation of enpl oyee m sconduct and al | ows
for discharge of enployees for proper cause. The conpany's
Enmpl oyee CQuide, which is incorporated by reference in the

coll ective bargaining agreenent, clearly states that the actions



Stafford was accused of are subject to imedi ate suspension and
di schar ge. Thus, True Tenper's actions are consistent with the
collective bargaining agreenent, and because this matter 1is
intertwwned with the enploynent issue, the state law claim is
preenpted and properly dism ssed.

Regardi ng the defamation issue, once again the state |aw
claimis preenpted under the LMRA. Stafford clains that the reasons
given for his term nation constitute defamati on. The reasons given
for his dism ssal arose under the enploynent rel ationship between
Stafford and True Tenper, were a part of the investigation into the
appropriateness of his dismssal, and were in accordance wth the
terms of the collective bargaining agreenent. Bagby v. Cenera
Motors Corp., 976 F.2d 919, 921 (5th G r.1992). Therefore, as in
the matter of the enotional distress claim the matter is under the
LMRA and preenpted, and di sm ssed.

At any rate, even if there was no preenption, Stafford |oses
t hese cl ai 8 under M ssissippi |aw anyway. First of all, the fact
that Stafford is precluded fromrelitigating the issue of whether
he actually did what True Tenper accused him of doing causes his
case on the state clains to fail. Al Stafford has clained to
overcone this is a bare statenent that the issue is whether the
W tnesses are telling the truth, and that is enough to survive
summary judgnent. The truthful ness of a wtness can always be
questioned, and if sinply stating that a person may not be telling
the truth (w thout any hard evi dence provi ng that assertion) is the

standard to overcone summary judgnent, no summary judgnent woul d
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ever be proper, so this argunent fails.

Further, under M ssissippi law, Stafford nust show that True
Tenper's actions were "extrenme and outrageous,"” and "beyond all
possi bl e bounds of decency" to win a claim of intentional
infliction of enotional distress. Burroughs v. FFP Qperating
Partners, L.P., 28 F. 3d 543, 546 (5th G r.1994); Leaf R ver Forest
Prods. v. Ferguson, 662 So.2d 648, 658 (M ss.1995). Firing soneone
for dishonesty and tanpering with equi pnent for the purpose of
getting undeserved incone is hardly outrageous or indecent. G ven
the above, and the fact that Stafford cannot relitigate the issue,
Stafford I oses on this claim

Simlarly, regardi ng defamati on, an essential elenent of the
claim of defamation is the falsity of the statenent. Bl ake v.
Gannett Co., 529 So.2d 595, 603 (M ss.1988); Fulton v. M ssi ssi ppi
Publ i shers Corp., 498 So.2d 1215, 1217 (M ss. 1986). Here, the
all egation is dishonesty and cheating, both of which were proven in
the MESC hearings, affirnmed by the Crcuit Court of Lee County, and
are precluded fromrelitigation due to collateral estoppel. Once
again, Stafford | oses, and we would dism ss even if there were no
preenpti on.

Concl usi on
For these reasons, we AFFIRM the district court's grant of
summary judgnent in favor of the Appellant, True Tenper.

AFF| RMED.
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