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PER CURI AM

Petitioner |Israel Vel asquez-Tabir was found guilty of using or
possessing falsified docunents to satisfy the requirenents of the
| nmigration and Naturalization Act (INA).! He petitions this court
for review of the order of the Adm nistrative Law Judge (ALJ).?2
Di scerning no reversible error by the ALJ, we deny the petition for
revi ew.

I
FACTS AND PROCEEDI NGS
Vel asquez-Tabir is a native of Mexico who entered this country

W t hout inspectionin 1987. 1In 1991, he presented to his enpl oyer,

18 U.S.C. § 1324c(a)(2).

2Vel asquez-Tabir is able to seek review fromthis court of the
final order under 8 U.S.C. 8§ 1324c(d)(5). The ALJ order becane the
final agency decision and order when it went unreviewed by the
agency and was not referred to the Attorney General. 8 U S C 8§
1324c(d) (4).



Texas Arai, a social security card and an alien registration card
(green card) with the alien nunber of another alien, Susana W skus
Barrios. These docunents were presented as evidence of Vel asquez-
Tabir's eligibility to work. Bef ore begi nning his enploynent,
Vel asquez-Tabir filled out and signed an I-9 formstating that he
was an alien authorized to work in the United States. On the form
he gave Wskus Barrios' assigned alien nunber instead of his own.

After recei vi ng a conpl ai nt, t he | mm gration and
Nat ural i zati on Service (I NS) conduct ed a survey and det erm ned t hat
79 enpl oyees of Texas Arai had used falsified docunents to conply
with the I NA. Vel asquez-Tabir and 29 ot her enpl oyees were arrested
at the sane tine for using or possessing falsified docunents to
satisfy the requirenents of the immgration |aws. The arrest
occurred several days after the National Labor Relations Board
(NLRB) certified the pro-unionization results of an election of
Texas Arai's enpl oyees.

The INS i ssued a notice of intent to fine Vel asquez-Tabir $750
and to order himto cease and desist fromviolating 8 U S . C. 8§
1324c. After Vel asquez-Tabir requested a hearing with an ALJ, the
INS filed a conplaint charging Velasquez-Tabir with use and
possession of a falsified green card and seeking a fine of $250.
Vel asquez- Tabir responded, denying the all egati ons of the conpl ai nt
and asserting an affirmative defense that his Fourth and Fifth
Amendnent rights were violated. He contended that the I NS warrant
for his arrest was illegally obtained by virtue of the enployer's

unlawful labor action of reporting enployees to the INS in



retaliation for the enployees' union organizing efforts. He also
i nsisted that any evidence recovered inthe INSraid was illegally
obt ai ned.

On notion of the INS, the ALJ struck the affirmati ve def enses,
concl udi ng that Vel asquez-Tabir's defense regarding the INS s use
of illegally obtained evidence should be raised in a notion in
limne to exclude the evidence. The ALJ held that an enpl oyee does
not have a privacy interest in the enployer's prem ses. Vel asquez-
Tabir anended his answer, re-asserting essentially the sane
affirmati ve defenses, which were again struck by the ALJ.?3

Vel asquez-Tabir then filed a notion in limne to exclude the
evidence, reiterating the argunent that the evidence was illegally
obt ai ned foll owi ng his enployer's unlawful | abor practice and that
the search violated his privacy interest in his enployer's
personnel files. The ALJ denied the notion and, followi ng the
filing of a notion by the INS for a summary deci sion, rendered a
final decision and order granting sunmary decision against
Vel asquez-Tabir. In that decision, the ALJ found that the evi dence
(the social security card, green card, and records reflecting
Vel asquez-Tabir's true alien registration nunber and show ng that
t he nunber he used belonged to another) was sufficient to support
a finding of guilt for using or possessing a fal sified docunent for
t he purpose of satisfying one of the requirenents of the INA. The

ALJ noted that Vel asquez-Tabir did not contest the authenticity,

3Vel asquez-Tabir also asserted that he was not properly
notified of his rights because they were not in Spanish. This too
was struck by the ALJ and is not reurged by Vel asquez-Tabir.

3



accuracy, or relevancy of the evidence. He was ordered to pay the
mnimum civil penalty of $250.4 Vel asquez-Tabir petitioned this
court for review of the ALJ's final order and decision.?®
I
ANALYSI S

The sol e issue Vel asquez-Tabir raises on appeal is that the
evidence used by the INS was illegally obtained, given his
enployer's allegedly unlawful | abor practice of reporting
enpl oyees' violations of INA to the INS in retaliation for the
enpl oyees' efforts to unionize the plant.® He bases his argunent

on the Suprene Court's holding in Sure-Tan, Inc. v. NLRB.’

‘8 U.S.C. § 1324c(d)(3)(A).

The ALJ order was rendered on February 20, 1997. Vel asquez-
Tabir filed his petition for review in this court on April 21,
1997. Under § 1324c(d)(5), Vel asquez-Tabir had "45 days after the
date the final order was issued" to file his petition for reviewin
this court. Wiile this court has not addressed when the 45 days
begi ns, 8§ 1324c(d)(4) states that an ALJ deci sion and order becones
final unless wthin 30 days the agency nodifies or vacates the
deci si on and order, or unless within 60 days the deci si on and order
are referred to the Attorney General. 8 U S. C. 8§ 1324c(d)(4). The
ALJ indicated that the order woul d be consi dered the final order of
the Attorney GCeneral unless the Chief Admnistrative Hearing
O ficer nodified or vacated the order within 30 days. R 19. The
ALJ's order becane final on March 18, 1997 (30 days fromthe date
it was rendered), so Vel asquez-Tabir's filing of his petition on
April 21, 1997, was tinely. Accord A-Plus Roofing, Inc. v. INS
929 F.2d 489, 489-90 (9th G r.1991).

%Vel asquez- Tabir does not argue on appeal, as he did before
the ALJ, that the seizure of the evidence violated his Fourth
Amendnent privacy rights to his personnel records. The | NS
correctly argues that this argunent should be deened waived for
review. Cf. DSC Comruni cations Corp. v. Next Level Conmuni cati ons,
107 F.3d 322, 326 n. 2 (5th G r.1997).

‘467 U.S. 883, 894-98, 104 S.Ct. 2803, 2809-12, 81 L.Ed.2d 732
(1984) (unfair | abor practice exists with reporting an undocunent ed
alien enployee to INSin retaliation of the enployee's protected
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The INS responds that the evidence in question does not cone
wthin the limted exclusionary rules of evidence which apply to
I NS adm ni strative proceedings. The INS also notes that there is
no authority hol ding that | abor protections afforded enpl oyees can
be used to prohibit the INS fromenforcing its rules.

Assum ng arguendo t hat Texas Arai viol ated | abor | aws, the ALJ
hel d t hat such action could not serve to exclude the evidence. The
ALJ reasoned that (1) the INS was not Vel asquez-Tabir's enpl oyer
and did not violate the NLRA, and (2) violation of the NLRA would
not invoke the exclusionary rule in an adm nistrative proceedi ng.

We have not previously reviewed a decision froman ALJ with
respect to 8 U S.C. 8§ 1324c. Neither have we considered whet her
evidence proffered in an INS adm nistrative proceedi ng should be
excluded when it was obtained as a result of a third-party
enpl oyer's unlawful |abor practices. W do so for the first tine
t oday.

Heari ngs conducted under 8 1324c follow the requirenents of
the Administrative Procedure Act (APA).S3 Cenerally, the APA
excludes only "irrelevant, immaterial, or wunduly repetitious
evi dence."® Vel asquez-Tabir does not argue that the evidence was

irrelevant, immterial, or unduly repetitious; rather he presents

| abor activity).
8 U.S.C. 8§ 554. See 8 U.S.C. § 1324c(d)(2)(B).

% U.S.C. 8 556(d); see Calderon-Ontiveros v. INS, 809 F.2d
1050, 1053 (5th Cir.1986). Reviewof a question of lawis de novo.
Chemcal Mrs. Ass'n v. USEPA, 870 F.2d 177, 198 (5th
Cir.1989); see 5 U S.C. § 706.



a question of law, to-wit, whether evidence obtained through his
enpl oyer's unfair |abor practice should have been used in his
pr oceedi ng.

Nei t her Vel asquez-Tabir nor the INS has referred us to
aut hority addressi ng the questi on whet her evi dence obt ai ned t hr ough
a violation of a regulatory statute is excludable in an
adm ni strative proceedi ng conducted to assess a civil penalty under
an unrelated statute, and we have found none independently. W
t herefore nust pl ow new ground.

In the context of deportation proceedings, the Suprene Court
in INS v. Lopez-Mendoza held that the exclusionary rul e does not
apply to exclude evidence obtained in violation of the Fourth
Anendnent .  The Court weighed "the likely social benefits of
excluding unlawfully seized evidence against the likely costs."!
The Court found that the benefit of excluding such evidence was
deterrence. > The Court cited one of its earlier decisions, United
States v. Janis, in which the Court found little deterrence val ue
fromexcluding evidence in a federal civil tax assessnent hearing,
gi ven that deterrence already exi sted with the evidence's excl usion

inastate or federal crimnal trial.'® Moreover, the Lopez- Mendoza

10468 U.S. 1032, 1040-50, 104 S.Ct. 3479, 3484-89, 82 L.Ed.2d
778 (1984).

11d. at 1041, 104 S. Ct. at 3484.
2] d.
Bd. at 1041-42, 104 S.Ct. at 3484-85, citing United States

v. Janis, 428 U S. 433, 446-48, 96 S. . 3021, 3028-29, 49 L.Ed.2d
1046 (1976).



Court found that the INS had taken steps to deter Fourth Amendnent
violations such that exclusion would be "unlikely to provide
significant, much | ess substantial, additional deterrence."*

In Janis, the taxpayer sued the IRS for a return of taxes paid
froman earlier assessnent. The IRS counterclained for the unpaid
portion of the tax assessnent. The taxpayer argued that the
evidence supporting the tax assessnent, which was illegally
obtained by state police officers, should have been excluded.

Di sagreeing, the Janis Court held that

exclusion from federal civil proceedi ngs of evidence
unlawful |y sei zed by a state crimnal enforcenent officer has
not been shown to have a sufficient |ikelihood of deterring

the conduct of the state police so that it outweighs the
soci etal costs inposed by the exclusion.?®®

Continuing its weighing approach, the Lopez-Mendoza Court
found the costs of applying the exclusionary rule in a deportation
heari ng both uni que and significant. |t reasoned that applying the
exclusionary rule in a deportation proceeding that sought to
prevent ongoing illegal activity as opposed to punishing the alien
for past transgressions would allow courts "to close their eyes to
ongoi ng violations of the law, "' and held that evidence obtai ned
in violation of the Fourth Amendnent should not be excluded in a

deportation hearing.?'’

4Lopez- Mendoza, 468 U.S. at 1046, 104 S.Ct. at 3487, quoting
Janis, 428 U. S. at 458, 96 S.Ct. at 3034.

%Janis, 428 U. S. at 454, 96 S.Ct. at 3032.
16468 U. S. at 1046, 104 S.Ct. at 3487.
ld. at 1050-51, 104 S.Ct. at 3489-90.
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Subsequently, we applied Lopez-Mendoza in the context of a
hearing citing a conpany for violations of the Occupational Safety
and Health Act, and held that the exclusionary rule does not apply
inadmnistrative proceedings to correct on ongoi ng viol ation, but
that illegally obtained evidence "nust be excluded for purposes of
"punishing the crime.' " "Punishing the crinme" includes penalties
assessed for a past violation.' This holding does not appear to
foll ow Janis, however, which did not involve a continuing violation
of law, but an assessnent of past violations.

Vel asquez-Tabir was assessed a penalty of $250 for his
violation of 8§ 1324c(a)(2). The relief sought by the INS could
thus be interpreted as a punishnent of the crinme, unrelated to
conti nui ng viol ations.

Enpl oyi ng t he wei ghi ng anal ysis of Lopez-Mendoza and Janis in
anal yzi ng Vel asquez-Tabir's case, we discern that the deterrence
value in excluding the evidence would be low given that Texas
Arai's actions, assumng they constituted a | abor |aw violation,
woul d have been sanctionabl e under the NLRA, and that there may be
little deterrence to enpl oyers by excl udi ng evi dence i n proceedi ngs
not involving the enployers. Nonetheless, we do not perceive the
costs in excluding the evidence here to be as significant as they
were in Lopez- Mendoza, as the relief sought by the INS was a civil

penalty against Velasquez-Tabir for his past violation of

8Smth Steel Casting, Co. v. Brock, 800 F.2d 1329, 1334 (5th
Cir.1986).

19 d.



i mm gration | aws.

In a crimnal context, we have held that suppression of
evidence obtained in violation of a reqgulatory statute is
i nappropriate when (1) the defendant's constitutional rights are
not violated, and (2) Congress did not express an intention that
suppression of the evidence should result when the evidence is
obtained in violation of the statute.?®® W reiterated that we
di scourage suppression of evidence, even for gross illegalities,
when the illegalities do not infringe the defendant's
constitutional rights.?

Vel asquez- Tabir does not argue that obtaining the subject
evidence inplicated a constitutional violation. And we have been
unable to locate any provision of the NLRA indicating a
Congressional intent to provide for exclusion, in an |INS
proceedi ng, of evidence obtained in violation of the NLRA. Wen we
apply the holding in Kington, we cone i nescapably to the concl usion
that the INS s evidence in Velasquez-Tabir's case was not
i nproperly admtted.

The Second Circuit recently addressed the effect of Sure-Tan,

Inc., in a deportation case, hol ding that evi dence obtai ned froman

2OUnited States v. Kington, 801 F.2d 733, 737 (5th Cr.1986).

2lld. at n. 1, citing United States v. Payner, 447 U.S. 727
734, 100 S.Ct. 2439, 2445-46, 65 L.Ed.2d 468 (1980); see al so
United States v. Edgar, 82 F.3d 499, 510-11 (1st Cr.)
(Governnent's violation of Fair Credit Reporting Act (FCRA) was not
ground for suppression in crimnal proceeding where Congress did
not provide for such a renedy in the FCRA), cert. denied, --- US.
----, 117 S.Ct. 184, 136 L.Ed.2d 123 (1996).
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enpl oyer's violation of | abor | aws di d not necessitate exclusion of
the evidence in the enployee's deportation hearing.? There the
court reasoned that excluding evidence of an alien's illegal
presence in the country because the evidence was obtained from
unl awf ul | abor practices of his enployer was wholly inconsistent
with the enforcenent of the INA.  "Wether or not an undocunented
alien has been the victimof unfair |abor practices, such an alien
has no entitlenent to be in the United States."?® Citing Lopez-
Mendoza, the Second Circuit held that if the exclusionary rule is
applicable at all, it is only in cases inplicating sonething other
t han Fourth Anendnment violations, "only to deprivations that affect
the fairness or reliability of the deportation proceeding."? The
Second Circuit saw neither unfairness in using evidence obtained
during a |abor dispute nor any indication that the evidence was
unreliable. ®
In Sure-Tan, Inc., the undocunented aliens were deported

Even t hough the renedi es for the | abor viol ati on were reinstat enent
offers fromthe enployer, the Suprenme Court held that such offers

could not abrogate the congressional objectives of the |NA 25

2NMontero v. Inmgration and Naturalization Service, 124 F. 3d
381 (2nd Cir.1997).

2l d. at 385-86.

241d., citing Lopez-Mendoza, 468 U.S. at 1050-51, 104 S.Ct. at
3489- 90.

#Montero, 124 F.3d 381, 385-86.

2®Sure-Tan, Inc., 467 U S. at 902-03, 104 S.Ct. at 2814-15 ("in
devi sing renedi es for unfair | abor practices, the [NLRB] is obliged
to take into account another equally inportant Congressional

10



Applying this reasoning from Sure-Tan, Inc. and the analysis of
Mont ero, we conclude that, even if the INS' s evidence was obt ai ned
inviolation of the NLRA, the Congressional intent of the | NA would
be abrogated if such evidence were excluded in an INS hearing
inplicating a civil penalty for a past violation of the INA It
follows that the ALJ's consideration of the evidence purportedly
obtained in violation of the NLRA was not error. |n the absence of
error, Vel asquez-Tabir's petition for review should be and hereby
is

DENI ED.

objective ... the objective of deterring unauthorized inmmgration
that is enbodied in the I NA").
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