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The sol e question before us is whether the Tax | njunction Act
of 1937 bars a federal district court fromexercising jurisdiction
over a plaintiff’s conplaint that a municipal inpact fee ordinance
violates the Fifth and Fourteenth Amendnents to the United States
Constitution. The district court held that it does, and therefore
di sm ssed the conplaint for want of subject matter jurisdiction.
We affirm

1. Background

In 1986, the city of Madison, M ssissippi, adopted an inpact
fee ordi nance that required devel opers and builders in new
residential areas to pay a $700 i npact fee for each pl anned
residential dwelling unit as a necessary condition to obtaining a
buil ding permt. Madison passed the ordinance to alleviate the
probl ens attendant to providing and nmai ntai ning essenti al
muni ci pal services and facilities in the rapidly-growing city.
Under the terns of the ordinance, collected funds were to be
appropriated in a manner consistent wth a contenporaneously-
adopt ed public inprovenent plan that was designed to guide the
future devel opment of public facilities.?

In 1995, Hone Buil ders Association of M ssissippi (“Honme
Bui |l ders”) and an assortnent of others filed a suit under 42

U S C 8§ 1983 against the Gty of Mdison in which they sought

! From 1986 to 1994, however, Madison allegedly violated the
ordi nance by applying the funds towards capital inprovenents that
were not delineated in the public inprovenent plan.
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(1) a declaration that the inpact fee ordi nance was
unconstitutional, (2) an injunction prohibiting the assessnent,
coll ection and expenditure of inpact fees, and (3) a refund of
all inpact fees collected in advance of the litigation.? Hone
Bui |l ders’s conplaint specifically alleged that “the assessnent,
coll ection and expenditure of any and all inpact fees by Mudison
represents and constitutes nothing nore than an inproper,
unl awf ul and unconstitutional formof taxation or general tax.”
Madi son noved to dism ss the case under Rule 12(b) (1) of the
Federal Rules of Cvil Procedure on the ground that the Tax
I njunction Act renoved it fromthe scope of the district court’s
subject matter jurisdiction. The district court denied the
nmotion but stated that it “may reconsider [the matter] at a later
date.” Follow ng additional discovery and oral argunents on the
constitutionality of the inpact fee ordinance, the district court

di sm ssed Hone Builders’s conplaint for want of subject matter

jurisdiction. It held that the 1986 inpact fee ordi nance

constituted a “tax” for purposes of the Tax Injunction Act, and
that the plaintiffs would be forced to seek relief in M ssissipp
state court, which could provide themw th a plain, speedy, and

efficient renmedy. Hone Builders tinely appealed fromthis final

2 In 1996, Madison repealed the inpact fee ordinance and
replaced it with a traffic inpact fee ordinance to which Hone
Bui | ders does not object. At this juncture in the litigation,
therefore, Honme Builders nerely seeks a refund of the inpact fees
col | ected under the 1986 ordi nance.
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j udgnent .
I11. Standard of Review

We review de novo the district court’s grant of Madison's
12(b) (1) notion to dismss for want of subject matter
jurisdiction.® A notion under 12(b)(1) should be granted only if
it appears certain that the plaintiff cannot prove any set of
facts in support of his claimthat would entitle himto relief.*
“A case is properly dismssed for |ack of subject matter
jurisdiction when the court |acks the statutory or constitutional
power to adjudicate the case.”?®

| V. Discussion

The Tax I njunction Act provides:

The district courts shall not enjoin, suspend or restrain

the assessnent, levy or collection or any tax under State

| aw where a plain, speedy, and efficient renedy may be had

in the courts of such State.?®

The act inposes drastic limtations on the federal judiciary’'s

3 Moran v. Kingdomof Saudi Arabia, 27 F.3d 169, 171 (5th Gr
1994) .

4 Benton v. United States, 960 F.2d 19, 21 (5th GCr. 1992).

5> Nowak v. lronworkers Local 6 Pension Fund, 81 F.3d 1182,
1187 (2d Cir. 1996).

6 28 US C § 1341. It is well-settled that the statute
applies not only to taxes inposed by states, but also to those
i nposed by nmunicipalities. Alnoa G Corp. v. Cty of Houston, 563
F.2d 769 (5th Cr. 1977); Folio v. Cty of darksburg, 134 F.3d
1211, 1214 (4th Cr. 1998). It is equally well-settled that the
statute applies to actions |like the one before us, in which the
plaintiff seeks a refund of taxes it has already paid. Pendleton
v. Heard, 824 F.2d 448, 451 (5th G r. 1987).
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ability to neddle wwth a | ocal concern as inportant and sensitive
as the collection of taxes.’” Enbodied within the statute is “the
duty of federal courts to withhold relief when a state
| egi sl ature has provi ded an adequate schene whereby a taxpayer
may maintain a suit to challenge a state tax.”® |n short, the
Tax Injunction Act is a “broad jurisdictional inpedinent to
federal court interference with the admnistration of state tax
systens.”®

We enploy a bifurcated analysis to determ ne whether the Tax
I njunction Act bars federal jurisdiction in a given case. First,
because the act is inplicated exclusively by matters of state and
| ocal taxation, we nust decide whether the law in question
i nposes a tax or nerely a regulatory fee.® Only if the | aw
i nposes a tax does the act preclude a federal district court from

exercising jurisdiction. Second, even if the |aw i nposes a tax

" Rosewel | v. LaSalle National Bank, 450 U. S. 503, 522 (1981).
See also Alnoa G Corp. at 772.

8 Bland v. MHann, 463 F.2d 21, 24 (5th Cr. 1972).

® United Gas and Pipe Line Co. v. Witnman, 595 F.2d 323, 326
(5th Gr. 1979). See also Fair Assessnent in Real Estate Ass’'n v.
McNary, 454 U.S. 100, 116 (1981) (“taxpayers are barred by the
principles of comty from asserting 8 1983 actions against the
validity of state tax systens in federal court”).

10 \What constitutes a “tax” for purposes of the Tax | njunction
Act is a question of federal |aw. Ben Cehrleins, Inc. v. Hennepin
County, 115 F.3d 1372, 1382 (8th Gr. 1997). The label affixed to
an ordinance by its drafters has no bearing on the resol ution of
the question. See Robinson Protective Alarm Co. v. Gty of
Phi | adel phia, 581 F.2d 371, 374 (3d Cr. 1978).
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for purposes of the Tax Injunction Act, a district court may
decline to exercise jurisdiction only if the state court is
equi pped to furnish the plaintiffs with a plain, speedy, and
efficient renedy.!* That is, the act does not divest district
courts of jurisdiction if state court renedies are inadequate.
A. Tax v. Fee

Qur initial inquiry, then, is whether Mudison's inpact fee
ordi nance qualifies as a tax for purposes of the Tax Injunction
Act. Honme Buil ders, of course, urges that the ordi nance i nposes
a fee, in which event the act would not operate as a
jurisdictional bar. For its part, Mdison contends that the
ordinance fits squarely wthin the neaning of a tax as
contenplated by the act. For the reasons that follow, we hold
that Madi son’s inpact fee ordinance qualifies as a tax rather
than a fee for purposes of the Tax Injunction Act.?!?

Distinguishing a tax froma fee often is a difficult task.

| ndeed, “the line between a ‘tax’ and a ‘fee’ can be a blurry
one.”® Whrkable distinctions energe fromthe rel evant case | aw,

however: the classic tax sustains the essential flow of revenue

11 Cunberland Farms, Inc. v. Tax Assessor, State of Miine, 116
F.3d 943, 945 (1st CGr. 1997); Collins Holding Corp. v. Jasper
County, South Carolina, 123 F.3d 797, 799 (4th Gr. 1997).

12 \\¢ need not and do not express any opinion as to whether the
ordi nance constitutes a tax for purposes of other statutes or other
litigation.

13 Collins Holding Corp., 123 F. 3d at 800.
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to the governnent, while the classic fee is |linked to sone
regul atory schene.* The classic tax is inposed by a state or
muni ci pal legislature, while the classic fee is inposed by an
agency upon those it regulates.? The classic tax is designed to
provide a benefit for the entire community, while the classic fee
is designed to raise noney to help defray an agency’s regul atory
expenses. °

In M ssissippi Power & Light Co. v. United States Nucl ear
Regul at ory Conmi ssion, ! we consi dered whet her a Nucl ear
Regul atory Comm ssion rule that nmandated the paynent of a charge
as a precondition to obtaining a license to operate a nucl ear
facility qualified as a permssible fee or as an unconstitutional
tax.® The rule was “designed to recover the costs for
processi ng applications, permts and |icenses as well as the

costs arising fromhealth and safety inspections and statutorily

14 See Folio v. Gty of darksburg, 134 F.3d 1211, 1217 (4th
Cr. 1998); Hager v. Cty of Wst Peoria, 84 F.3d 865, 871 (7th
Cr. 1996); San Juan Cellular Tel ephone Co. v. Public Service
Comm ssion of Puerto Rico, 967 F.2d 683, 685 (1st GCr. 1992);
M ssi ssippi Power & Light Co. v. United States Nucl ear Regul atory
Conmi ssion, 601 F.2d 223, 227-29 (5th Cr. 1979).

15 san Juan Cel l ul ar Tel ephone Co. at 685.
16 ]1d.
17 supra note 14.
18 W did not decide this case in the context of the Tax

I njunction Act. Nevertheless, we find its reasoning helpful to the
di sposition of the case at bar.



mandat ed environnental and antitrust reviews.”!® W held that

the rule inposed a fee rather than a tax because (1) it was
designed to defray the NRC s operating costs, and (2) it did not
generate revenues that were intended to provide a benefit for the
general public.? That holding is consonant with the cases we
cited above that define the paradigmatic fee as one inposed by an
agency upon those it regulates for the purpose of defraying

regul atory costs.?

In Tramel v. Schrader, ?> we consi dered whet her a speci al
street inprovenents assessnent inposed exclusively upon sel ect
busi nesses was a tax or a regulatory fee. Even though the
assessnent was not |evied against the conmunity at |arge, we
concl uded that the assessnent constituted a tax for purposes of

the Tax Injunction Act.?® W reasoned that a broad construction

of “tax” was necessary to honor Congress’s goals in promul gating
the Tax Injunction Act, including that of preventing federally-

based delays in the collection of public revenues by state and

19 M ssi ssi ppi Power & Light Co. at 225.
20 1d. at 228-30.

2l See also Union Pacific Railroad Co. v. Public Uility
Comm ssion, 899 F.2d 854, 856 (9th Cir. 1990) (Public Utility
Comm ssi on assessnent qualified as a fee rather than a tax because
it helped defray the cost of performng the regulatory duties
i nposed on the Conmm ssion).

22 505 F.2d 1310 (5th G r. 1975).
2 ]1d. at 1315-16.



| ocal governnents. 24
Wth these principles and precedents in mnd, we turn to the
question of whether Mdison's inpact fee ordinance i nposes a fee,
in which case the Tax Injunction Act would not be inplicated, or
a tax, in which case the act would divest the district court of
subject matter jurisdiction. As a prelimnary matter, it nust be
noted that we are far nore concerned with the purposes underlying
the ordi nance than with the actual expenditure of the funds
collected under it.?® That is, we look principally to the
| anguage of the ordi nance and the circunstances surrounding its
passage. In doing so, it becones clear that Madison’s inpact fee
ordi nance inposes a tax for purposes of the Tax |Injunction Act.
The preanble to the ordinance states that its purpose was:
to alleviate problens attendant to the Gty of Madi son
providing and mai ntaining the quality of essential mnunicipal
services and facilities to its present and future residents
and to require the devel opers of and builders in new
residential areas within the Gty to pay a fair share of
provi di ng and mai ntai ning the essential nunicipal services
and facilities outlined in the PIP
The ordi nance further states that:
funds collected .... shall be used for street inprovenents,
fire departnent inprovenents, police departnent
i nprovenents, and parks and recreation inprovenents as
outlined in the PIP .... This Odinance shall be used for
t he purposes of inplenmenting and funding the PIP and to

ot herwi se further the protection and pronotion of the public
health, safety and welfare of the City of Madison and its

24 1d. at 1316.

25 See Hager, 84 F.3d at 870-71 (rather than a question solely
of where the noney goes, the issue is why the noney is taken).
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citizens and to regul ate the adverse effects of rapid

residential devel opnent by insuring adequate public

facilities and services to present and future residents of

the Gty.
I ndeed, it is difficult to inmagi ne that an ordi nance designed to
protect and pronote the public health, safety and wel fare of an
entire community could be characterized as anything but a tax.
Furt hernore, Madison’s inpact fee ordinance does not bear any
resenbl ance to other ordi nances and statutes that we and ot her
circuits have construed to i npose fees.

Honme Buil ders argues that the inpact fee ordinance is
regulatory in nature because it narrowy defines the purposes for
whi ch coll ected funds should be spent. W inplicitly rejected
this argunent in Tranel,? and we decline to reconsider it now.
Honme Buil ders al so argues that Mdi son cannot identify how much
of the inpact fees collected under the ordi nance were, in fact,
expended on the public inprovenents outlined in the PIP. That
may be so. Nevertheless, it is an argunent that goes to the
merits of the case, and as such, we will not consider it if the
M ssi ssippi courts are equi pped to provide Hone Builders with an
adequat e state renedy.

B. State Renedies

State courts are equi pped to furnish a plain, speedy, and

efficient renedy if they provide a procedural vehicle that

26 supra note 22.
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af fords taxpayers the opportunity to raise their federal
constitutional clains.?” That is, a state’'s renedy is adequate
when it provides taxpayers with a conplete judicial determ nation
that is ultimately reviewable in the United States Suprene
Court.?® Inportantly, though, “the state renedy need not be the
best of all renedies. [It] need only be adequate.”?°
We concl ude that M ssissippi provides its citizens with a
pl ai n, speedy, and efficient renedy for challenging a municipal
tax. M ssissippi Code Annotated 8§ 11-13-11 provides:
The Chancery Court shall have jurisdiction of suits by one
or nore taxpayers in any county, city, town, or village, to
restrain the collection of any taxes |levied or attenpted to
be collected without authority of |aw
Honme Buil ders argues that the statute does not provide an
adequate renedy in this case because it does not apply to actions
in which taxpayers are seeking a tax refund. This argunent is
without nerit. In Bland v. MHann, 3 we held that M ssissipp
Code Title 10 § 1340, a precursor to § 11-13-11, provided a
pl ai n, speedy, and efficient renedy to plaintiffs who sought a

refund of taxes levied inproperly by a municipality. W see no

reason why 8 11-13-11 does not create an adequate renedy at | aw

2. Smth v. Travis County Education District, 968 F.2d 453, 456
(5th Gir. 1992).

28 | d.
2% Alnoa G Corp., 563 F.2d at 772.
30 supra note 8.
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for these plaintiffs.3 Should Hone Builders fail to persuade
the Chancery Court that Mdison’s inpact fee ordinance is
unconstitutional, it may appeal to the M ssissippi Suprene Court,
and seek ultimate reviewin the United States Suprene Court.*

For the foregoing reasons, we affirmthe judgnent of the
district court. In doing so, however, we note that principles of
claimpreclusion do not bar the plaintiffs from pursuing their
clains in state court. A dism ssal under Rule 12(b)(1) is not on
the nmerits, and therefore cannot have a res judicata effect.

AFFI RVED.

31 At oral argunent, Madi son conceded that M ssissippi courts
are capabl e of furnishing an adequate renedy for Hone Buil ders.

32 Federal jurisdiction over § 1983 actions is concurrent, not
excl usi ve. State actions may be brought under 8§ 1983. Southern
Jam Inc. v. Robinson, 675 F.2d 94, 98 (5th G r. 1982). The
M ssi ssi ppi Suprenme Court has stated that its courts “are not free
to refuse adjudication of clains brought under the Constitution and
laws of the United States.” Burrell v. Mssissippi State Tax
Comm ssion, 536 So.2d 848, 863 (M ss. 1988).

3 Nowak, 81 F.3d at 1188.
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