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Petiti oners Mandana Kashanian M| ne, previously known as Mandana



Kashani an McBride (“MIne”), and Mehrangi z Eghbal Pixley are aliens
whose petitions for suspension of deportation were denied and who now
face deportation. They contend that the Board of Inmm gration Appeals
(“BIA”) erred in denying their respective petitions for suspension of
deportation because they were not continuously present in the United
States for at Ileast seven years before receiving notice of the
comencenent of deportation proceedi ngs against them Al though each
petitioner concedes that she had not been present for the required seven
years at the time that she was served with an order to show cause?!
(notifying her of the comencenent of deportation proceedings), both
argue that, because they have been continuously present in the United
States for nore than seven years since receiving the show cause order,
they are eligible to petition for suspension of deportation. They thus
ask us toreverse theinterpretation of the BlAthat §8 240A(d) (1) of the
| nmigration and Naturalization Act? (“the stop-tine rule”) not only
termnates the running of the clock for continuous presence accrued up
to the time that the alien is served with notice of deportation
proceedi ngs but also prevents that clock from beginning to run anew
t hereafter.

G ven the deference that we owe to the BIA's interpretation of
statutes involving immgration matters and the cogent reasoning that it

has advanced in support of its interpretation of the stop-tine rule, we

! The term “notice to appear” has since replaced the
previously enployed term “order to show cause.”

2.8 U.S.C § 1229b(d)(West 2000) (the “INA").
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decline to substitute a different interpretation for the BIA's, and
therefore affirmthe BIA's denial of the Petitioners’ petitions for the
suspensi on of deportation.
|. Facts and Proceedi ngs

A. Mlne

MIne is a 38-year old female native and citizen of Iran. She was
admtted tothe United States on July 24, 1978 on a noni nm grant student
vi sa and gai ned authorization to remain in the U S. until My 31, 1983
by changing her status to that of a spouse of a noni mm grant student.
When that tinme elapsed, the Inmmgration and Naturalization Service
(“INS") commenced deportation proceedi ngs agai nst her by serving her

wWth a notice to appear. Eventually, an immgration judge (I1J) denied

MIne's request for asylum ruling, inter alia, that she failed to
denonstrate that she would suffer extrenme hardship if deported. The |J
entered an order allow ng 90 days for her to depart voluntarily and,
alternatively, for her to be deported should she fail to do so. Mlne
appeal ed that decision to the BIA

The BIA affirmed the 1J’s decision in a per curiamopinion in 1992
and reinstated an order allow ng 30 days for voluntary departure, again
with an alternate order of deportation. MIlne appealed that decision
to us, and we affirnmed the BIA's decision in an unpublished opinion.?
She then filed a notion with the BIAto reopen her appeal, claimng that

facts arising after the initial BIA decision — specifically, her

3 Mandonna Kashani an McBride v. INS, 995 F.2d 222 (1993).
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remarriage to a United States citizen by whom she had borne a child in
1993 —established that she woul d i ndeed experience extrene hardship
if deported.* The BIA denied this nmotion in 1997 without reaching the
merits, finding that 8 309(c)(5) of the Illegal Immgration Reformand
| nmigrant Responsibility Act of 1996 (“IIRIRA"),> rendered Ml ne
ineligible for reopening as a matter of |aw because she had not
establ i shed seven years of continuous physical presence here. In so

ruling, the BIA relied on its decision in Mitter of NJ-B- as

precedent.® Ml ne now appeals the BI A's decision to us.
B. Pi xI ey

Pixley is a 43-year old female native and citizen of Iran who
entered this country on Cctober 21, 1985 as a noninm grant visitor for
pl easure and has resided here ever since. An order to show cause was
i ssued agai nst her on January 9, 1991, alleging that she was deportable
under 8 241(a)(9)(B) of the INA because she had gained conditiona
resident status through a fraudulent marriage to a United States

citizen. |In January of 1993, the INS withdrewthat allegation but |eft

4 M1 ne was divorced fromthe noni nm grant student she nmarri ed
prior to 1983. She then married a U S. citizen but we found, in
our above-sai d unpublished opinion, that she had admtted that it
was a marriage of convenience. After another divorce, she married
her current husband, a marriage that i s uncontested as “bona fide.”
Her request for |egal permanent resident status based on this
marri age was denied under INA § 204(c) which precludes approva
based on even an admttedly good-faith union if the petitioner had
previously contracted an inproper narriage.

58 U.S.C. § 1101 note (West 2000).
6 Int. Dec. 3309 (BIA 1997).



in place a charge that Pixley had failed to convert her status from
conditional to permanent within the required two years. Pi xl ey then
filed for suspension of deportation under former 8§ 244(a) of the INA’

In August of 1993, an |J denied Pixley's claim for failure to
establish the required seven years conti nuous physical presence in the
United States during which the alien nust denonstrate good noral
character. Al though Pi xl ey had been conti nuously present for nore than
the requisite seven years, she was found not to have denonstrated good
nmoral character during that tinme because she had falsely represented
under oath that she was living with her husband at the ti me she recei ved
conditional residential status. Pixley appealed that decision to the
BIA, claimng that the record did not show that her alleged
m srepresentation had been nade orally and under oath as required by
rel evant case | aw defini ng what constitutes a bar to the show ng of good
nmoral character. She subsequently petitioned for suspension of
deportation on the ground that she had denonstrated a new period of
seven years physical presence and good noral character, all accruing
whil e her case was pending before the BIA and after the date of her
al l eged m srepresentation. Follow ng additional briefingthat addressed
t he 1998 changes in the | aw gover ni ng suspensi on of deportation, the Bl A
dism ssed Pixley' s appeal. It held that her initial period of
conti nuous physi cal presence had been term nated by the commencenent of

deportation proceedi ngs agai nst her; however, the BI A's opinion did not

78 U S.C § 1254(a) (West 2000).
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address Pixley’s claimthat she had accrued seven years of continuous
presence as a person of good noral character foll ow ng t he conmencenent
of those deportation proceedings.?
1. Analysis

A.  Standard of Review

We defer to an agency’s interpretation of a federal statute unless
that interpretation violates “the unanbi guously expressed intent of
Congress.”® W also note that “judicial deference to the Executive
Branch is especially appropriate in the inmmgration context where
officials ‘exercise especially sensitive political functions that
i nplicate questions of foreign relations.’”1°
B. The Attorney General’s Action

M | ne argues that because the Bl A decision denying her claimwas
based on an earlier BIA decision that was vacated subsequent to the
deci sion in her case, we should either reverse the BIA's decision in her
case or remand it to the BIA for reconsideration. |In the proceedings
against MIne, the BIA had ruled that she could not petition for
suspensi on of deportati on because she was not continuously present in

the United States for at |east seven years before commencenent of

8 The governnent does not contest that each petitioner has
been continuously present in the United States for nore than seven
years after being served with an order to show cause and have
denonstrated good noral character during that tine.

° Chevron U.S.A., Inc. v. Natural Resources Defense Council,
Inc., 467 U. S. 837, 843 (1984).

10 INS v. Agquirre-Aguirre, 526 U.S. 415, 425 (1999) (quoting
INS. v. Abudu, 485 U.S. 94, 110 (1988)).
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deportation proceedi ngs against her. Insoruling, the BIAdid rely on
its previous decision in NGB-, a decision interpreting the stop-tine
rul e, the construction of which is the crux of the substantive deci sion
to be made in these two cases.

The Attorney General referred NGB to herself for review and
vacated that decision in July of 1997.1! |In Novenber of that year,
Congress enacted the N caraguan and Central Relief Act of 1997 (the

“NACARA”), 2 which, inter alia, anended and clarified the [IRIRA with

respect to the issue raised in NGB-. Thereafter, in Matter of
Nol asco, ** the BI A nade clear that in enacting the NACARA Congress had
codi fied the substance of the BIA's holdingin NG B- to the effect that
the stop-tinme rule did apply to applications for suspension of

deportation. Recently, in |n re Mendoza-Sandino, ' the Bl A interpreted

8§ 240A(d) (1) as providing that once continuous physical presence is
interrupted by service of a notice of deportation proceedings, the
seven-year clock not only stops but never starts to run anew either.
MIne's claimis unavailing. The basis of the Bl As decision was
made clear, and, even though the supporting decision it cited was
subsequently vacated, the substance of the vacated decision was

reaffirmed by the BIA when it interpreted the new | egislation enacted

1174 Interpreter Releases 1210 (August 11, 1997).
2.8 U.S.C. 1101 note (West 2000).

13 1nt. Dec. 3385 (BIA 1999).

4 1n re Mendoza-Sandino, Int. Dec. 3426 (Bl A 2000).
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by Congress in response to the Attorney Ceneral’s reversal of the BIA s

decision in NG B-. Moreover, its recent decision in In re Mendoza-

Sandi no, interpreting the stop-tine rule to bar a fresh start of the
seven-year clock after service of a notice to appear, further clarifies
the BIA's stance on this issue. Remanding this case to the Bl A woul d
therefore be a fruitless exercise.
C. Interpretation of the Stop-Tinme Rule

Currently, under the IIRIRA an alien who has been continuously
present in the United States for ten years prior to the commencenent of
deportation proceedings against him and can neet other restrictive
requirenents is eligible to petition for suspension of his deportation
order.'™ The transitional provisions of the IIRIRA specify that all
such proceedi ngs that had commenced prior to April 1, 1997 —i ncl udi ng
those that were initiated under former | NA 8§ 244 (pursuant to which each
of the instant cases were brought) — are left intact under then-
existing law. ®* Former 8§ 244(a) of the I NA vested the Attorney Genera
with discretion to grant suspension of an alien who

is deportable [and]. . .has been physically present in the

United States for a continuous period of not I ess than seven

years i mmedi ately precedi ng the date of such application, and

proves that during all of such period he was and is a person

of good noral character; and is a person whose deportation

would, in the opinion of the Attorney Ceneral, result in

extrenme hardship to the alien or to his spouse, parent, or
child, who is a citizen of the United States or an alien

158 U S.C. § 1229b(b) (West 2000).
16 8 U S.C. § 1101 note (West 2000).
8



lawfully adm tted for permanent residence[.]?'

Section 309(c)(5) of the IIRIRA states that 8 240A(d) (1) of the
I NA, which cuts off accrual of continuous physical presence at the tine
deportation proceedi ngs comence, applies regardless of whether the
proceedi ngs in question began on, before, or after the effective date
of the IIRIRA NGB- clarified the constitutionality of this rule,
holding that the IIRIRA applies retroactively to forecloserelief in all
such cases.!® After the Attorney General vacated N-G B-, Congress
essentially reenacted it with the passage of the NACARA. 1°

The statutory provisionin question here, the stop-tine rule of I NA
240A(d) (1),2%° does not expressly address the instant issue, i.e.,
whet her the seven-year clock restarts and the accrual of continuous
physi cal presence reconmences after notice of the comencenent of
deportation proceedi ngs against the alien in question is served. Wen
“Congress has not directly addressed the preci se question at issue,” but
an admnistrative agency has interpreted a statute to answer that
question, we do not “sinply inpose [our] own construction on the

statute, as would be necessary in the absence of an admnistrative

78 U S.C. § 1254(a) (1994) (enphasis added).

8 W too have upheld the retroactivity of this rule as
constitutional. Mosa v. INS, 171 F.3d 994, 1007 (5th Cr. 1999).

198 U S.C. § 1101 note (West 2000).

20 This rul e states: “For purposes of this section, any period
of continuous residence or continuous physical presence in the
United States shall be deened to end when the alien is served a
notice to appear. . .” 8 U.S.C 8 1229b(d) (1) (West 2000) (enphasi s
added) .



interpretation. Rather, if the statute is silent or anbiguous wth
respect to the specific issue, the question for the court is whether the
agency’s answer is based on a permssible construction of the
statute.”?!

The BIA has interpreted the stop-tinme rule as prohibiting the
seven-year clock fromstarting to tick again once proceedi ngs agai nst
the alien have commenced.? The Bl A held that “the continuous physi cal
presence cl ock does not start anew after the service of an Order to Show
Cause so as to allow an alien to accrue the tine required to establish
eligibility for suspension of deportation subsequent to the service of
an Order to Show Cause.”? The BIA based its interpretation on “the
| anguage of section 240A(d)(1) of the Act and the legislative history
of the IIRIRA "2

Readi ng 8 240A(d) (1) in the |l arger context of § 240A(d) as a whol e,
t he Bl A concl uded t hat

[t] he | anguage of section 240A(d) nakes it clear
t hat Congress appreciated the difference between a
“break” in continuous physical presence and the
“end” of continuous physical presence. Congr ess
has distingui shed between certain actions that
“end” continuous physical presence, i.e., service
of a chargi ng docunent or conm ssion of a specified
crime, and certain departures fromthe country that

only tenporarily “break” that presence. Service of
an Order to Show Cause or a notice to appear i s not

21 Chevron, 467 U S. at 843.
22 |n re Mendozo-Sandino, Int. Dec. 3426 (Bl A 2000).

23 1 d.
24 1d.
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included as an interruptive event under section
240A(d) (2), which nerely breaks continuous physi cal
presence. Rather, under section 240A(d)(1), such
service is deened to end an alien's presence
conpl etely. Therefore, a reading of section
240A(d) (1) that would allow an alien to accrue a
new period of continuous physical presence after
t he service of a chargi ng docunent i s not supported
by the Ilanguage of either section 240A(d)(1)
or (2).%

The BI A al so focused on the legislative history of 8§ 240A(d) (1),
finding that “[t]he [ Conference Report’s] Joint Explanatory Statenent
[of the Commttee of Conference on the Illegal Inmgration Reform and
| mm grant Responsibility Act of 1996] reflects that the legislators
under st ood that a break i n conti nuous physical presence differs fromthe
termnation of continuous physical presence. The Joint Explanatory
Statenent distingui shes between events that nerely break continuous
physi cal presence, such that the clock nmay be reset for a new period of
conti nuous physi cal presence to begin, and events that cause conti nuous
physi cal presence to term nate forever.”2?® The Bl A pointed out that its
reading of 8 240A(d)(1) is also “consistent with the House Report in
which the House expressed concern about the ways in which aliens

extended their stays in this country to accrue tinme to gain inmmgration

benefits.”?’

%5 | n re Mendozo- Sandi no.

26 1 d.

27 1d. Inreaching this conclusion, the Bl A discussed t he House
Report on the II RIRA which stated that:

Each of these forns of relief nay be exploited by ill egal

aliens to extend their stay in the United States.

Vol untary departure i s subject to abuse because there is

11



The Bl A concl uded that “[t] he House and Conference Reports make it clear
that the legislators intended to renove the incentive for aliens to
prolong their cases in the hope of remaining in the United States | ong
enough to be eligible for relief fromdeportation.”?®

For purposes of review by a federal appellate court, the BIA s
interpretation of the stop-tinerule clearly neets Chevron’ s requirenent
that the agency’ s construction be “based on a perm ssible construction
of the statute.”? Although the BIA's reading of the statute is not the
only one possible or necessarily even the best possible reading, it is

certainly a credible one. That reading accounts for the [|anguage

very little assurance that aliens actually |eave the
United States, and very little incentive for themto do
so. . . . .Asylumis often clained by persons who have
not suffered persecution, but who know that delays in
adj udication (particularly in the affirmative asylum
system) wll allow themto remain in the United States
indefinitely, nmeanwhile accruing tinme so that they wll

be eligible for suspension of deportation if they are
ever placed in deportation proceedi ngs.

Suspension of deportation is often abused by aliens
seeking to delay proceedings until 7 years have accrued.
This includes aliens who failed to appear for their
deportation proceedings and were ordered deported in
absentia, and then seek to re-open proceedi ngs once the
requisite tinme has passed. Such tactics are possible
because sone Federal courts permt aliens to continue to
accrue tinme toward the seven year threshold even after
t hey have been pl aced i n deportati on proceedings. Siml ar
del ay strategies are adopted by aliens in section 212(c)
cases, where persons who have been in the United States
for a nunber of years, but have only been |aw ul
permanent residents for a short period of tine, seek and
obtain this formof relief. HR Rep. No. 104-469.

28 | n re Mendozo- Sandi no.

29 Chevron, 467 U.S. at 843.
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enpl oyed by Congress and is well supported by the |egislative history
of the stop-tinme rule as well as by the other legislationinthis realm
of the immgration law s structure. We base this conclusion on our

careful review of the BIA's decision in In re Mendozo- Sandi no, ot her

rel evant case law, and the argunents of the parties in their appellate
briefs. Qur conclusion is bolstered by additional evidence of the
intent of Congress regarding the stop-tine rule as set forth in a
menor andum prepared by the Senate Appropriations Conmttee to explain

t he NACARA anendnents. That report notes that:

Under the rules in effect before [the I|IRRA
anendnents], [an] otherw se eligible person could
qualify for suspension of deportation if he or she
had been continuously physically present in the
United States for seven years, regardless of
whet her or when the I mm gration and Naturalization
Service had initiated deportation proceedings
agai nst the person through the i ssuance of an order
to show cause (“0OSC’) to that person. As a result,
peopl e were able to accrue tine toward the seven-
year continuous physical presence requirenent after
they already had been placed in deportation

pr oceedi ngs. Il RIRA changed that rule to bar
additional tinme accruing after recei pt of a “notice
to appear,” the new docunent the Act created to

begi n “renoval ” proceedi ngs. *°
In adopting the NACARA, Congress intended to prevent aliens from
accruing additional tinme needed to reach the requisite seven years of
conti nuous physical presence that they may have |acked when the
proceedi ngs agai nst themwere commenced. W have been cited to nothing
and have found nothing on our own to indicate that Congress neant for

a different rule to apply for the starting of a new seven-year count

30 143 Cong. Rec. S12265-226, available at 1997 W. 69386.
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after the clock has been stopped and the pre-stop accrual of tine has
been obliterated. Congress is well aware that, “[i]n admnistering this
country’s inmmgration |laws, the Attorney General and the INS confront
an onerous task even without the addition of judicially augnented
incentives to take neritl ess appeal s, engage i n repeated vi ol ati ons, and
undert ake ot her conduct solely to drag out the deportation process.”3
Gven its professed intention of elimnating the incentive for aliens
to engage in such behavior, Congress is not |likely to have neant to
permt aliens to start over and accrue the entirety of their seven years
presence here followng termnation of the initial period of accrual.
Congress has expressed a desire to reduce the tine that an alien can
prolong his stay follow ng issuance of a deportation order, a goa

clearly furthered by the BIA's interpretation of the stop-tine rule.

I11. Concl usion
We accord substantial weight to the manner in which federal
agencies interpret the laws that Congress has entrusted to their
admnistration. Qur review of the BIA s decision and the | anguage and

| egislative history of the stop-tine rule satisfies us that the BIA s

3 INS v. R os-Pineda, 471 U. S. 444, 450-51 (1985). It should
be noted that although we generally agree that policy
considerations support the BIA s interpretation, those policy
inplications may not be as serious as the INS asserts. Although
Petitioners’ interpretation of the stop-tine rule does provide
aliens wiwth a sonewhat perverse incentive structure, their strong
desire to remain in this country provides them with those sane
i ncentives, nanely to prolong their stay in the United States using
any (legal) neans avail abl e.
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interpretation —that an alien does not begin to accrue a new seven-
year period of continuous presence in the United States after receiving
notice that deportation proceedi ngs have commenced —is a reasonabl e
one. Gven the deference that we nust accord to the BIA' s
interpretations of federal immagration |aw, we are bound to uphol d such
interpretations unless they are unreasonable. Di scerni ng not hing
unreasonable in the BIA's interpretation of the stop-tinme rule, we
affirmthe decisions of the BIA in the captioned cases.

AFF| RMED.
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