UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-60436

ANNI E LEE BROVW,
Pl ai ntiff-Appellant,
VERSUS
KENNETH S. APFEL,
Comm ssi oner of Social Security,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of M ssissippi

January 6, 1999

Before DAVIS, SMTH, and WENER, C rcuit Judges.
PER CURI AM

Anni e Lee Brown was denied widow s Social Security benefits
admnistratively and this denial was affirnmed by the district
court. The Comm ssioner denied benefits based on a determ nation
that, under Mssissippi law, Annie Lee Brown was never legally
married to Anmbs Brown because Anpbs Brown had been previously
married to Curly Mae Brown and their marriage was never term nated
by di vorce, annul nent, or death.

The issue on appeal is whether the Social Security
Adm ni stration satisfied the strenuous proof M ssissippi requires
to establish the invalidity of a second nmarri age.

Under M ssissippi |aw, a subsequent narriage raises a strong



presunption that the fornmer marri age has been term nated by di vorce

or death of the previous spouse. See, e.qg., Erwin v. Hodge, 317

So. 2d 55, 57 (Mss. 1975) (presunption is “one of the strongest
known to the law’). In order to rebut this strong presunption, a
party challenging the validity of a second marriage nust “show
where each party to the prior marriage had resided up to the tine
of the second marriage, and then [] procure fromthe clerk of the
proper court in each such county a certificate of search show ng
t hat no divorce or annul nent had been granted by the court of which

he is clerk.” Pigford Bros. Construction Co. v. Evans, 83 So. 2d

622, 625 (M ss. 1955); see also Smth v. Weir, 387 So. 2d 761, 764

(Mss. 1980); Erwin, 317 So. 2d at 57.

In the admnistrative hearing, the Soci al Security
Adm nistration did not present records fromall the counties in
whi ch Anpos and Curly Mae Brown |ived subsequent to their marriage
and prior to the marriage of Anmbs and Annie Lee Brown.
Specifically, they did not present records from Cook County,
I1linois and LeFlore County, M ssissippi. Therefore, under
M ssissippi law, the presunption in favor of the second marriage
was not rebutted. The district court therefore erred in affirmng
t he Conm ssioner's determ nation that Annie Lee Brown's nmarriage to
Anmpos Brown was a nullity.

The judgnent of the district court is reversed and the case is
remanded to t he Comm ssioner with directions to recogni ze Appel | ant
Annie Lee Brown as the surviving w dow of Anbs Brown and to pay

benefits accordingly.



REVERSED and REMANDED.



