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E. GRADY JOLLY, G rcuit Judge

Ronal d Joseph O ayton, fornmer Chief Deputy Sheriff of DeSoto
County, M ssissippi, stands convicted of violating the civil
rights of an arrested wonman by kicking her in the head. He also
was convicted of nmaking a fal se statenent of material fact to the
FBI when he denied the use of unreasonable force during the
incident of arrest. On appeal, dayton challenges the district
court’s denial of his notion for judgnent of acquittal on the
grounds that the governnent had failed to establish venue.

Cl ayton also contends that the district court gave an inproper



nmodified Allen charge to the jury. Finally, C ayton chall enges
the sufficiency of the evidence supporting his convictions.

The governnent cross-appeals. It contends that the district
court erred in failing to enhance Cayton’'s offense level by two
| evel s, first, under 8§ 3Al1.3 and, second, under 8 3Cl.1 of the
Uni ted St ates Sentencing Qui deli nes because Freeman was physically
restrained (handcuffed) during the tinme she was kicked, and
because Cayton obstructed the federal investigation of the
i ncident by warning officers at the scene of the offense to keep
sil ent about what they saw.

We affirmeach of C ayton’s convictions, and his sentence for
making a false statenent of material fact. W vacate Cayton’s
sentence with respect to the civil rights conviction and renmand
for resentencing.

I

We do not retry a case in the appellate court. W therefore
view the facts in the |ight nost favorable to the verdict. W
Wil very briefly state those facts. Cayton, during the drug-
related arrests of Jaefis Totten and Jennifer Freeman on
January 13, 1994, kicked Freeman in the head as she |ay facedown
and handcuffed. Cayton was also charged with kicking Totten and
striking himwith a police-issued flashlight. On March 9, 1995,

during the course of a federal investigation of the incident



conducted by the FBI, C ayton expressly denied kicking, striking,
or using force against the pair.

Sone two years later, on My 22, 1997, the grand jury
i ndicted C ayton on one count of depriving Totten of his right to
be secure fromunreasonabl e force by one acting under the col or of
| aw, ! one count of depriving Freeman of her right to be secure from
unreasonabl e force by one acting under the color of |aw, and one
count of making a false statenment of material fact to the FBI.?

The case was tried to a jury in July 1997. The jury, after
five and one-half hours of deliberating, infornmed the district
court that it was unable to reach a verdict on one of the charges.
The court gave the jury a nodified Allen charge, instructing it
to keep deliberating. The jury returned the split verdict, now
the subject of this appeal, forty-five mnutes after the district
court gave the charge. The jury found Cayton guilty of count 2,
violating Freeman’s civil rights and count 3, making a false
statenent of material fact to the FBI. The jury, however,
acquitted Cl ayton of depriving Totten of his civil rights.

On Cctober 15, 1997, the district court sentenced Clayton to
twelve nonths and one day inprisonnment for the civil rights

conviction and twelve nonths and one day inprisonnent for the

118 U.S. C. § 242.
218 U.S. C. § 1001.



fal se statenent conviction. The district court ordered O ayton’s
sentences to be served concurrently. It also fined hima total of
ten thousand dollars, five thousand for each conviction. The
district court further ordered Cayton to be placed on supervised
release after his inprisonnent for a term of three years.
Finally, in sentencing Cayton, the district court rejected the
governnent’s argunent that under US S . G § 3A1.3 Cdayton’s
of fense | evel should be adjusted upward by two-I|evels because he
assaul ted Freeman while she was handcuffed. The district court
al so rejected the governnent’s reconmmendation for the two-Ievel
obstruction of justice enhancenent under U S.S.G § 3Cl.1 on the
grounds that C ayton obstructed the subsequent FBI investigation
of the incident when, at the scene of the offense, he threatened
the officers with term nation unless they kept quiet about what
t hey had seen.

On appeal, Cayton argues that the district court erred in
denying his notion for judgnent of acquittal because the
governnent failed to prove that venue for the indicted offenses
lay in the Northern Judicial District of M ssissippi. Second
Cl ayton contends that the district court’s nodified A len charge
was prejudicial and coercive. Finally, Cayton challenges the

sufficiency of the evidence.



On cross-appeal, the governnent contends t hat because Freeman
was handcuffed when C ayton kicked her in the head, the district
court erred in failing to enhance Cayton’s offense |evel under
the victimrestraint adjustnent, U S.S.G § 3Al1.3. The governnent
further contends that because O ayton threatened officers wth
termnation if they reported the offense, the district court erred
in refusing to apply the obstruction of justice adjustnent,
US S G § 3Cl 1.

After a careful review of the record, we are satisfied that
the governnent adequately established venue of the charged
offenses.® W also find that the sufficiency of the evidence
supports Cayton’s convictions for violating Freeman's civil

rights* and for naking a fal se statenent of material fact the FBI.®

Viewing all the evidence in the light nbst favorable to the
governnent, we conclude that the governnent established that each
of Clayton’s charged offenses occurred in the Northern Judicia
District of Mssissippi. United States v. Leahy, 82 F. 3d 624, 633
(5th Gr. 1996)(citations omtted). There is no dispute that the
acts of unreasonable force underlying the charges agai nst C ayton
occurred along H ghway 178, eastbound. FBI Agent John Lavoie
testified that Hghway 178 is |located in DeSoto County,
M ssissippi. Simlarly, the conversation formng the basis of the
fal se statement of material fact to the FBI al so occurred i n DeSot o
County, specifically, at the DeSoto County Sheriff’s Departnent.
Finally, Cayton hinmself admtted at trial that DeSoto County,
M ssissippi, is located in the Northern Judicial District of
M ssissippi. Inthe light of this proof, it is unnecessary for us
to el aborate further on the other evidence establishing venue in
this case.

“The evidence is clearly sufficient to support the civil
ri ghts conviction. Three of the officers who wtnessed C ayton



We therefore turn to address Cl ayton’s remai ni ng argunent and the
argunents rai sed by the governnent on cross-appeal.
|1
A
Clayton argues that each of his convictions should be
reversed because the district court’s nodified A len charge® was
both prejudicial and coercive. Specifically, Cayton contends
that the Allen charge was coercive because the district court

alluded to sequestering the jury in the <course of its

kick Freeman in the back of the head testified that at the tinme of
assault, Freeman |lay on the ground facedown, that she did not
resist arrest, and that she posed no threat of harm to the
of ficers. Oficer Steve Bierbrodt testified that Freeman was
handcuffed during the offense. The three officers further agreed
that Clayton’s use of force in this manner was either unjustified
or without cause. In finding Cayton guilty beyond a reasonabl e
doubt, the jury nmust have credited this testinony over Clayton’s
explanation that he nerely placed his foot between Freeman’s
shoul der bl ade and her neck, and that his actions were necessary to
put her under control so that she could be handcuffed. W find
this credibility determ nation well within the province of the jury
to make, and it is one that we wll not disturb on appeal.

°I'n support of Cayton’s fal se statenent conviction, FBlI Agent
Lavoie testified that in a March 9, 1995 interview, C ayton
explicitly stated that he had not struck nor kicked Freeman during
her January 13, 1994 arrest, and that in accordance with his hands-
off policy, he did not interfere with his officers during the
course of an arrest. There was sufficient evidence--noted above in
footnote 4--that Clayton’s statenents to Agent Lavoie were false
and material. The jury could rationally conclude that they were
made with the specific intent to thwart the federal investigation
into his use of unreasonable force. See United States v. Sidhu,
130 F. 3d 644, 650 (5th Gr. 1997)(citations omtted).

6See Allen v. United States, 164 U.S. 492, 501 (1896).




del i berati ons. Cl ayton argues that the coercive effect of the
district court’s threat of sequestration is supported by the fact
that the jury returned a split verdict against himin only forty-
five mnutes after receiving the instruction. Cl ayton further
argues that the Allen charge was prejudicial because no reference
was nmade to the governnent’s burden of proving the charges agai nst
hi m beyond a reasonabl e doubt. Clayton therefore contends that
the instruction encouraged the jury to accept a |evel of proof
bel ow a reasonabl e doubt .
B

Because Cl ayton failed to object to the jury charge at trial,

we review the district court’s nodified Allen charge for plain

error, a very difficult standard to satisfy, indeed. Douglas v.

United Serv. Auto. Ass’n., 79 F.3d 1415, 1424 (5th G r. 1996) (en

banc) (citations omtted). Under the plain error standard,
forfeited errors are subject to review only where the errors are
“obvious,” “clear,” or “readily apparent,” and they affect the

defendant’s substantial rights. 1d.; United States v. Calverley,

37 F.3d 160, 162-63 (5th G r. 1994) (en banc), abrogated in part

by, Johnson v. United States, 117 S.C. 1544, 1549 (1997). W

W ||l not exercise our discretionto correct the forfeited errors,
however, unless they “seriously affect the fairness, integrity, or

public reputation of the judicial proceeding.” Calverley, 37 F. 3d



at 164 (citations omtted). Appl ying these standards to the
record before us, we do not find that the district court erred,
plain or otherwise, in giving the jury the nodified A len charge.

W permt district courts to give nodified versions of the
Allen charge, so long as the circunstances under which the
district court gives the instruction are not coercive, and the

content of the charge is not prejudicial. United States v. Heath,

970 F.2d 1397, 1406 (5th Cr. 1992) (citations omtted). The
district court specifically instructed the jury, in part:

[I]f | dismssed you for the night—it would be very

difficult at this time to get acconmodations for you

| know several of you live pretty far away, so that

m ght be inpractical but it is not inpossible that you

could go honme for the night and cone back tonorrow if

you thought that would help, give you a fresh start

t onmor r ow.
Because nothing in this record plausibly can be read to suggest
that the district court coerced the jury to reach its verdict by
t hreat eni ng sequestration, we find no “clear” nor “obvious” error
in the charge. Nor do we find the jury's return of a verdict
after only a forty-five mnute deliberation, in and of itself, to
be proof that its verdict was coerced. Even under the nore
stringent abuse of discretion standard, we have approved Allen

charges where the jury later deliberated for as short as twenty-

five mnutes. United States v. Scruggs, 583 F.2d 238, 241 (5th

Cr. 1978) (citations omtted).



W are also satisfied that the Alen charge was not
prej udi ci al . The district court, in its final jury charge,
adnoni shed the jury at | east eleven tines that the governnent had
the burden of proving Cayton’s guilt beyond a reasonabl e doubt.
The district court also took care in its final charge to define
the term “reasonable doubt” and the phrase “proof beyond a
reasonabl e doubt.” Gven the district court’s constant enphasis
on the reasonabl e doubt standard, the exclusion of the standard
from the Allen charge could not have prejudiced the jury’'s
under st andi ng of the | evel of proof necessary to convict C ayton,
so as to have affected his substantial rights--the outcone of his
trial.

Even if we assuned plain error on the part of the district
court, Cayton can not show that the nodified Allen charge
seriously affected the “fairness, integrity or public reputation”
of his trial. Inthe light of the jury's discrimnating verdict,
wher eby C ayton was acquitted of one of the civil rights charges,
we cannot say that the district court pressured the jury into
returning guilty verdicts on the remaining counts that it
ot herwi se woul d not have reached.

In sum C ayton has shown no plain error wiwth respect to the
district court’s nodified A len charge.



A

W now turn to the governnment’s cross-appeal.

The district court concluded that because Freeman had been
lawful |y restrai ned (handcuffed) during the course of alegitinmate
arrest--a restraint that was separate from and not done to
facilitate the comm ssion of the offense itself--the two-Ieve
victimrestraint adjustnment, U.S.S.G 8§ 3A1.3, was not applicable.’

In its cross-appeal, the governnent contends that the
district court erred in refusing to apply the victim restraint
adjustnent to Clayton’s offense | evel. The governnent argues that
the district court’s interpretation of US S G 8§ 3A1.3 is
contrary to the plain | anguage of the guideline, which provides no
exception for the “lawful” restraint of the victim The
governnent further argues that application of the guideline was
warrant ed because Freeman was handcuffed when C ayton ki cked her

in the head.

'US.S.G § 3A1.3 (1994) provides that “if a victim was

physically restrained in the course of the offense, increase by 2
| evel s.”

10



B
The district court’s interpretation of the sentencing
guidelines is a conclusion of |aw that we review de novo. United

States v. Lister, 53 F.3d 66, 69 (5th Cr. 1995)(citations

omtted).

First, we find that the district court’s interpretation of
US S G 8§ 3A1.3, although reasoned and well considered, is not
supported by the letter of the guideline. Section 3Al.3 sinply
provides, with two exceptions that are inapplicable here, a two-
| evel enhancenent to the defendant’s sentence if the victim was
physically restrained in the course of the offense. US S G
8§ 3A1.3 (“if a victimwas physically restrained in the course of
the offense, increase by 2 levels”). Furthernore, we think that
an underlying consideration in applying the guideline is that the
physi cal restraint of a victimduring an assault is an aggravating
factor that intensifies the wlful ness, the inexcusabl eness and
repr ehensi bl eness of the crine and hence i ncreases the cul pability
of the defendant. It is true, as the district court concl uded,
that Freeman was not handcuffed to facilitate the comm ssion of
the offense against her--Clayton’s use of unreasonable force.
Nevert hel ess, O ayton took advantage of the restraint Freeman was
under as she lay on the ground, handcuffed. She posed not the

slightest threat to himin this condition. She could not defend

11



hersel f agai nst an assault, and could not flee fromharm Because
Cl ayton took advantage of this restraint and the particular
vul nerability of the victim it seens to us that both the letter
and spirit of the guideline applies to inpose an additional
sentence on Cayton, beyond the one nmandated for his use of
unreasonabl e force. Especially in the light of the facts in this
case, we agree with the Fourth Crcuit that the | awful ness of the
defendant’s restraint of the victimat the tinme the unreasonabl e
or excessive force occurs is not a concern inplicated by U S. S. G

8§ 3A1.3. See United States v. Evans, 85 F. 3d 617 (4th Gr. 1996)

(TABLE, TEXT IN WESTLAW 1996 W. 233056) (rejecting argunent
US S G 8§ 3Al1.3 enhancenent inapplicable because handcuffing
incidental to lawful arrest).

We therefore reverse the district court’s ruling, vacate the
sentence on count two, and remand for resentencing not
i nconsistent with this opinion.

C

The governnment further argues that the district court erred
in failing to add a two-level adjustnent to Cayton’s offense
| evel for obstruction of justice under U S S.G § 3Cl.1, on the
grounds that Cl ayton threatened the witnesses prior to the federal

i nvestigation of his civil rights offenses.

12



The governnment argues that at the scene of the January 13,
1994 arrests, O ayton warned several officers that they did not
see anything and that if he had to worry about themtelling what
they saw, he did not need them working for him These threats,
t he governnent says, deterred officers from comng forward wth
information to the FBI, thereby obstructing the federa
i nvestigation. The governnent argues that the plain | anguage of
US S G 8 3Cl.1, which speaks of conduct occurring during an
i nvestigation,® does not actually require the attenpt to obstruct
justice to occur during the federal investigation. It is
sufficient if Clayton’s threats were made for the purpose of
obstructing the admnistration of justice. Relying on United

States v. Barry, 938 F.2d 1327, 1334 n.8 (D.C. Cr. 1991), the

gover nnent argues that in 1990, the Sentenci ng Comm ssi on anended
the commentary to U S.S.G § 3Cl.1 to extend application of the
gui deline to conduct nmade unlawful by the federal obstruction of
justice statutes, 18 U S.C. 88 1501-1516. This anmendnent, the
gover nnent argues, “inplies that the Sentenci ng Comm ssion di d not
intend to bar consideration of attenpts to obstruct the

adm ni stration of justice solely because the obstruction occurred

8U0.S.S.G 8§ 3Cl.1 (1994) provides that “if the defendant
Wllfully obstructed or inpeded, or attenpted to obstruct or
i npede, the admnistration of justice during the investigation
prosecution, or sentencing of the instant offense, increase the
of fense level by 2 levels.”

13



before the commencenent of the investigation of the offense.”
Finally, although the governnment concedes that Fifth Circuit
precedent limts application of US S G 8§ 3ClL.1 to conduct
occurring “during the investigation of the instant offense,” see

United States v. Luna, 909 F.2d 119, 120 (5th Gr. 1990), United

States v. WIlson, 904 F.2d 234, 236 (5th Gr. 1990), the
governnent contends that because the 1990 anendnents post-date
these cases, the 1990 anendnents--not our cases--provide the
authoritative interpretation of the guideline.
D

We cannot agree with the governnment’s proposed application
of US S G § 3ClL1. The plain language of U S S .G § 3ClL.1
(1994) provides that “if the defendant willfully obstructed or
i npeded, or attenpted to obstruct or inpede, the adm nistration of
justice during the investigation . . . of the instant offense,
i ncrease the offense level by 2 levels.” (Enphasis added.) W do
not dispute that the 1990 anendnents extended the application of
US S G 8§ 3CL.1to conduct prohibited by the federal obstruction
of justice statutes. See US S G § 3C1.1, conmment .
(n.3(i))(1994) (noting enhancenent applies to conduct prohibited
by 18 U. S.C. 88 1501-1516.)° |Indeed, we have previously held

°Application note 3 to U S . S.G § 3Cl.1 (1994) reads as
fol |l ows:

14



general |y that conduct prohibited by 18 U . S.C. § 1512 triggers the

application of US S.G 3Cl.1. See United States v. Geer, 158

F.3d 228, 236-37 (5th Gr. 1998), cert. denied, 119 S. C. 1129

(1999); United States v. Gaves, 5 F.3d 1546, 1555 (5th GCr.

1993), cert. denied, 511 U S 1081 (1994); United States V.

Pof ahl , 990 F.2d 1456, 1482-83 (5th Cr. 1993), cert. denied, 510
US 996 (1993). Furthernore, we note specifically that
8§ 1512(b)(3) crimnalizes intimdation or threats made with the
intent to “hinder, delay, or prevent the conmunication to a |aw
enforcenent officer or judge of the United States of information
relating to the comm ssion or possible comm ssion of a Federa
offense . . . .” Thus, it would seemthat vis-a-vis application
note 3(i), which incorporates by reference 8§ 1512(b)(3), the
guideline nmay be applied to conduct occurring before an
i nvestigation begins.

Consequently, we acknowl edge that there does exist an
apparent conflict between the plain |language of U S. S.G § 3Cl.1

and application note 3(i) that nust be resol ved. In resolving

The follow ng i s a non-exhaustive |list of exanples of the
type of conduct to which this enhancenent applies .
(i) conduct prohibited by 18 U.S. C. 8§ 1501-

1516.
This adjustnent also applies to any other obstructive
conduct in respect to the official 1investigation,

prosecution, or sentencing of the instant offense where
there is a separate count of conviction for such conduct.
(Enphasi s added.)

15



such inconsistencies, we treat comentary to a guideline as akin
to a federal agency’ s interpretation of its own | egislative rules,
and it is therefore given controlling weight when interpreting and

applying a particular guideline. Stinson v. United States, 508

U S 36, 44-45 (1993). The Suprene Court has nade cl ear, however,
that “if the comentary and the guideline it interprets are
inconsistent, in that followng one will . . . violat[e] the
dictates of the other, the Sentencing Reform Act itself commands
conpliance with the guideline.” Id. at 43 (citing 18 U S.C
88 3553(a)(4), (b)); United States v. Ashburn, 20 F.3d 1336, 1340

(5th Cr. 1994), cert. denied, 514 U S 1113 (1995). See al so

United States v. Oitz-Ganados, 12 F.3d 39, 42 (5th Gr. 1994)

(citations omtted).

In any event, it seens to us the apparent conflict between
US S G §3CL.1andits 1990 commentary can be reconcil ed w t hout
decl ari ng which nust prevail over the other in this instance. In
short, the comrentary properly interpreted creates no conflict
with the guideline. Fromthe |anguage of application note 3(i),
see footnote 9, supra, at 15, it does not automatically foll ow
that any and all conduct prohibited by the obstruction statutes
requires the application of the gquideline. Furthernore, the
proper application of the commentary depends upon the limts--or

breadth--of authority found in the guideline that the comentary

16



nodi fies and seeks to clarify. Here, the guideline specifically
limts applicable conduct to that which occurs during an
i nvestigation; application note 3(i) expressly provides that it is
describing only a type of conduct that is subject to the
guideline. W therefore conclude that conduct that violates 18
U S C 88 1501-1516 warrants application of U S. S.G 3Cl.1 only
when such conduct occurs, in the words of the guideline, during an
i nvestigation of the defendant’s instant offense. W agree with
the Tenth Crcuit that the plain |language of U S S.G § 3Cl.1
explicitly contenplates this tenporal or nexus requirenent. Cf.

United States v. Gacnik, 50 F.3d 848, 852-53 (10th G r. 1995)

(conduct undertaken prior to investigation does not fulfill nexus
requi rement enunciated in U S S .G § 3Cl.1) (citations omtted)

and United States v. Lister, 53 F.3d 66, 71 (5th GCr. 1995)

(“obstruction of justice [adjustnent] involves . . . a tenpora
requirenent. . . .7).

W also find that our reading of 8 US S G 8§ 3Cl.1 is
entirely consistent wwth the Sentencing Conm ssion’s nost recent
clarification of the guideline—a clarification, we add, that
t akes precedent over prior conflicting judicial interpretations.

Stinson, 508 U S. at 46.!° In 1998, the Sentencing Conm ssion

W note that our interpretation of US. SSG § 3Cl.1 is
i nconsi stent wth other circuits who have previ ously addressed this
issue. See United States v. Lallenmand, 989 F.2d 936, 938 (7th Cr

17



anended the comentary to U S S.G 3Cl.1 expressly to provide,

inter alia, that “[the obstruction] adjustnent applies if the

def endant's obstructive conduct . . . occurred during the course
of the investigation, prosecuti on, or sentencing of the
def endant's instant offense of conviction . . . ."1 US S G
§ 3Cl1.1, comment. (n.1) (1998). The purpose of the 1998 anmendnent
to application note one was to clarify the point that we have nade
here, that US S G 8§ 3Cl.1, indeed, includes a “tenporal
element.” U S. SENTENCING GUI DELINES MANUAL, Suppl enent to Appendi X
C, Amendnment 581 (1998).!2 To be sure, we are bound by this
anended comentary, Stinson, 508 U S. at 46, and our authority to
give it recognition retroactively is wthout question. United

States v. Anderson, 5 F. 3d 795, 802 (5th Gr. 1993), cert. denied,

510 U. S 1137 (1994) (citations omtted). Furthernore, in the

1993) (noting “obstruction of justice can be set in train before
investigation begins”); United States v. Barry, 938 F.2d 1327
1333-34 (D.C. Gr. 1991) (applying U . S.S.G 8§ 3Cl.1 enhancenent to
conduct occurring prior to investigation or prosecution of offense
of conviction).

11The 1998 Anendnents were effective Novenber 1, 1998.

ZAmendnent 581 provides in pertinent part:
The anendnent also clarifies the tenporal el enent of the
obstruction guideline (i.e., that the obstructive conduct
must occur during the investigation, prosecution, or
sentenci ng of the defendant’s of fense of conviction).
U. S. SENTENCI NG GUI DELINES MANUAL, Suppl enent to Appendi x C, Anendnent
581 (1998).

18



light of the 1998 anendnents, our earlier cases interpreting

US S G 8 3Cl.1 remain binding authority. See Luna, 909 F.2d at

120, Wlson, 904 F.2d at 236.

Thus, in sum we cannot say that Cayton’s conduct justifies
application of US.S.G 3Cl.1. Although it is clear that C ayton
took imediate steps to suppress information concerning the
incident by intimdating and threatening the officers at the
scene, there is no evidence that C ayton continued these threats
once the federal investigation of his case began. W therefore
reject the governnent’s argunent for application of the

obstruction of justice enhancenent.?®

Bl'n reaching this end we note that the current, nodified
version of application note 3(i) is found in application note 4(i)
of the 1998 obstruction of justice enhancenent, U S.S.G § 3Cl.1
(1998). Application note 4(i) provides in part:

The follow ng i s a non-exhaustive |ist of exanpl es of the

types of conduct to which this adjustnent applies. .

(i) other conduct prohibited by the obstruction of

justice provisions under Title 18, United States Code

(e.qg., 18 U.S. C. 8§ 1510, 1511).

This adjustnent also applies to any other obstructive

conduct in respect to the official investigation,

prosecution, or sentencing of the instant offense where

there is a separate count of conviction for such conduct.
US SG 8§ 3Cl.1, coment. (n.4) (1998). Wt hout question,
application note 4(i) poses the sane potential conflict with the
pl ain | anguage of U S.S.G 8 3Cl.1 as does note 3(i). Wt therefore
enphasi ze that notw t hstandi ng our repeated reference to the 1990
comentary and U S.S.G 3Cl.1 (1994), our holding today is not
limted in application to this dated version of the obstruction of
j ustice enhancenent.

19



|V
For the foregoing reasons, each of Cayton’s judgnents of
conviction is affirnmed. W AFFIRM the sentence with respect to
count three, we VACATE C ayton’s sentence wth respect to count
two, and REMAND for resentencing on that count in a manner not
i nconsistent with this opinion.

CONVI CTI ONS AFFI RVED; SENTENCE VACATED in part;
REMANDED f or resent enci ng.

20



WENER, Circuit Judge, specially concurring.

| concur in the foregoing opinion, including its anal ysis of
US S G 8 3Cl.1 in sections Il11C and D and its concl usion that
t he sent ence enhancenent provisions of 8 3Cl.1 are inapplicable to
obstructive conduct that occurs before the commencenent of an
i nvesti gati on. Nevertheless, | wite separately to express ny
consternation with what | perceive to be absurd results produced

by that rule, for which perception the instant case could well be

Exhibit I: A high ranking county | aw enforcenent officer blatantly
commits a federal crinme in full view of several subordinate
officers (who are presunmably at-will enployees) and i medi ately

threatens themw th | oss of enploynent if they break the unwitten
“code of silence” either by reporting the crine or responding
truthfully to i nvestigatory questions about the crinme; yet because
the perpetrator’s obstructive conduct at the scene of the crine of
necessity predates the commencenent of any investigation, his
sentence is i mmune from enhancenent for obstruction of justice.

| reluctantly agree that this result is mandated by the
Sentencing Conmm ssion’s 1998 anendnent of the comentary to 8§
3C1.1 —specifically U S S. G § 3Cl.1, comment. (n.1) (1998) —
and t he expl anati on contained in U S. Sentencing Guideline Manual ,

Supplenment to Appendix C, Amendnent 581 (1998) that “the
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obstructive conduct nust occur during the investigation
prosecuti on, or sentencing of the defendant’s offensive
conviction.” | just cannot fathomwhy that shoul d be!
The plain |anguage of 8 3Cl.1 clearly does not command such

a bizarre result under any known rules of interpretation. Wether
exam ned under | egal canons of statutory interpretation or plain
English rules of syntax, the phrase “during the investigation”
should be read to nodify the imediately preceding phrase,
“adm ni stration of justice,” not the nore renote clause (“the
defendant willfully... attenpted to obstruct or inpede”). Wen §
3C1.1 is given such a faithful reading, Cayton’s warning to his
deputies imedi ately after the conpletion of his crimnal conduct
was obviously and specifically intended to obstruct or inpede the
facet of the admnistration of justice that would take place
during the investigation of his offense (and Ilikely during
prosecution and sentencing as well). I ndeed, if the subject
Guideline were neant to be applied as the Sentenci ng Conm ssion
now instructs through its 1998 anendnents, why was it not
originally witten to read:

| f the defendant, during the investigation

prosecution, or sentencing of the instant

offense, willfully obstructed or inpeded, or

attenpted to obstruct or i npede, t he

admnistration of justice, I ncrease the
of fense |l evel by 2 |evels.



Such a rearrangenent of the various clauses and phrases of this
directive would dispel any doubt and justify the inclusion of a
“tenporal elenent.” As it stands, though, the plain wording of
the CGuideline should nmake the enhancenent applicable to d ayton.
Still, 1 concede that the 1998 anendnents condemn the actual
| anguage of 8 3Cl.1 to the dustbin of careless drafting (or
carel ess reading) by construing that wording to innoculate the
obstructer’s sentence from being enhanced when his obstructive
conduct precedes the comencenent of an investigation.

| nasnmuch as | amaware of nothing in the legislative history
of this Guideline that reflects an intent of Congress to exenpt
obstructive conduct like Clayton's solely on the basis of timng
vis-a-vis the commencenent of an investigation, | urge that the
Sentenci ng Conm ssion, or the Congress itself, either fix the
probl em or explain this aberration for the benefit of sentencing
courts and those of us who nust review their work on appeal
Pl ease enlighten us all: 1s the panel’s analysis in the foregoing
opi nion sinply wong? |f not, what policy dictates the Sentencing
Commi ssions’s interpretation which, | submt, produces such an

anomal ous result?



