UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-60789

MOBI L EXPLORATI ON AND PRODUCI NG U. S., | NC

Petitioner-Cross Respondent;

VERSUS

NATI ONAL LABOR RELATI ONS BOARD

Respondent - Cross-Petiti oner.

Petition For Review and Cross-Petition For Enforcement
of an Order of the National Labor Rel ati ons Board

Decenber 23, 1999
Before EMLIO M GARZA, BENAVIDES, and DENNI'S, G rcuit Judges.
DENNI'S, G rcuit Judge:

Mobi | Exploration and Producing U S., Inc. (“Mbil”) seeks
review of an order by the National Labor Relations Board (the
“Board”) finding that it violated § 8(a)(1l) of the National Labor
Rel ations Act by discharging its enployee, Bob L. Penberton
(“Penberton”) for statenments he made to co-enpl oyees during a work
break (1) advocating that enpl oyees el ect a new Uni on president or

join a different union; and (2) that he would take |l egal action if



Mobil fired himfor his part in a group enployee effort (i) to end
a possibly corrupt agreenent by the Union to reinburse Mbil for
funds it paid the Union president for his |loss of regular and
doubl e tine wages during his absences fromwork on Union business
and (ii) to recover for the Union any i nproper paynents recei ved by
the Union president. The Board cross-petitions for enforcenent.
We enforce the order.

| . Factual and Procedural Background!?

! The parties, Mbil, Penberton, and the NLRB General Counsel,
prior to filing briefs and submtting this <case to the
Adm ni strative Law Judge entered a Stipulation of Facts in which
they agreed “that the Charge, Conplaint and Notice of Hearing
Answer, Order to Show Cause, and the ‘Stipulation of Facts’ with
attached Exhibits constitute the entire record in this case and
that no oral testinony is necessary or desired by any of the
parties.” The Stipulation of Facts and its exhibits 2 and 3 are
filed as an Appendi x to this opinion.

The parties’ Stipulation of Facts, in part, provides:

* * %

10. At all material tinmes, Penberton had an ongoing

dispute with denn Thibodeaux over the operation,

policies and practices of the Union and this existence

and nature of this dispute was known by enployees,

supervi sors and agents of Respondent. A copy of aletter

from Penberton di stributed generally to Uni on

representatives dated Decenber 16, 1991 is attached

hereto as Exhibit 2. A copy of a letter from Penberton
distributed generally to bargaining unit enpl oyees dated

January, 3, 1994 is attached hereto as Exhibit 3.

Respondent [Mobil], at all material tinmes, was aware of

t he exi stence of Exhibits 2 and 3.

* * %

16. Prior to July 19, 1994, Respondent [Mbil] and the

Uni on had a verbal agreenent whereby the President of the

Union would be conpensated for tine lost, including

overtinme, when away fromwork on Union business or when

his presence as Union President 1is requested by

Respondent. This agreenent operated such that, if the

enpl oyees working in the offshore crewto which the Union

Presi dent was assigned worked overtinme during a week,
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Bob L. Penberton was enpl oyed by petitioner Mbil for nearly
twenty years. At the tinme of Penberton’s discharge on July 29,
1994, he was a field facility operator on an offshore oil platform

For 12 years prior to his termnation, Penberton was a nenber of

then the Uni on President would be paid for that overtine
even t hough the Uni on President was not working with his
crew at that tine. Further, the Union would |ater
rei mbur se Respondent for all conpensation received by the
Uni on President, including overtine, for those ti mes when
the Union President was determ ned to have been working
on Uni on busi ness.

17. In or around June, 1994, in a verbal agreenent
bet ween Respondent and the Uni on, Respondent ceased the
practice referred to in paragraph 16. Respondent and t he
Union agreed to cease this practice, in part, after
receiving conplaints about the practice from an
unspecified nunber of Respondent’s enpl oyees, including
Penbert on.

Penberton’s letters to Union representatives and bargaining
unit enpl oyees attached as exhibits to the stipulation show that
Penberton was actively engaged in urging concerted activities for
the benefit of the Union and the bargaining unit enpl oyees.

“I't is well settled that stipulations of fact fairly entered
into are controlling and conclusive, and courts are bound to
enforce then{.]” A Duda & Sons Coop. Ass’n v. United States, 504
F.2d 970, 975 (5'" Cir. 1974)(citing United States v. Righter, 400
F.2d 344, 351 (8" Cir. 1968); Osborne v. United States, 351 F.2d
111, 120 (8" Cir. 1965)); accord Quest Medical, Inc. v. Apprill,
90 F.3d 1080, 1087 (5" Cir. 1996)(citing, e.g., United States
Abat ement Corp. v. Mobil Exploration & Prod. U.S., Inc. (Inre U S
Abatenent Corp.), 79 F.3d 393, 400 (5'" Cir. 1996); Holiday Inns,
Inc. v. Alberding, 683 F.2d 931, 935 (5'" Gr. 1982)).

The di ssenting opi ni on overl ooks our obligation to enforce the
stipulations of fact of the parties as controlling and concl usive
and finds its own version of the facts in contravention of the
stipulation. Conpare the dissenting opinion at pages 3,4, 5 and 7,
and footnotes 5 and 6, with the Stipulation of Facts in the
Appendi x to this opinion. Al so, footnote 7 of the dissenting
opinion, which is inconsistent with the text of the dissent,
clearly msinterprets what “the majority argues.”



the Associated Petrol eum Enpl oyees Union (the “Union”), and he
served as a representative of the Union from 1989 to 1991.
Penberton had a | ong-standi ng di sagreenent with the president of
the Union, denn Thibodeaux (“Thibodeaux”), ~concerning the
operation and policies of the Union. In Decenber 1991, Penberton
sent aletter to his fellow Union nenbers criticizing Thi bodeaux’s
actions as Union president in proposing to help Mbil cut costs by
el imnating sone enpl oyees’ jobs, and calling for his resignation.
On January 3, 1994, Penberton distributed a letter to bargaining
unit enployees in which he said he had declined nom nation for
Union representative, in part, because of his criticism and
di sapproval of Thi bodeaux as president. The existence and nature
of Penberton’s |ong-standing disagreenent wi th Thi bodeaux about
Union matters was well known to Mobil. Prior to July 19, 1994,
Mobi | and the Union had an agreenent whereby the Union president
woul d be conpensated by Mbil for tine lost, including overtine,
during which the president was away from work on Uni on busi ness.

Under the agreenent, the Union was obliged to rei nburse Mbil for
all such conpensation paid to the Union president. After Penberton
and an unspeci fi ed nunber of other enpl oyees conpl ai ned, Mbil and
the Union rescinded the agreenent and practice in or around June,
1994. Penberton asked a Mbil supervisor how nmuch noney had been
paid by the Union to Mobil under the agreenent but she was unabl e
to provide the information. Sonetine between June 15 and 22, on a
date not specifically known, Penberton infornmed a Mobil supervisor
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that he planned to file an unfair |abor practice charge based on
Mobi |’ s paynent of the Union president under the rescinded pl an but
woul d refrain fromdoing so if the president refunded to the Union
any paynents he received for tinme not actually spent on Union
busi ness.

In or around June 1994, Penberton received information that
Thi bodeaux had worked as a high school teacher during part of the
time covered by the agreenent. Bet ween June 15 and 22, 1994,
Penberton i nf or med hi s supervi sor, Mar y Ellen Waszczak
(“Waszczak”), that Thi bodeaux had taught at a hi gh school during a
time at which he had been rei nbursed for being away from work on
Uni on busi ness. Waszczak told Penberton that the matter woul d be
i nvesti gat ed. However, Waszczak warned Penberton that he “had
better not |eave hinself open for anyone to cone back and to find
sonet hing that he [was] doing wong.”

On June 23, 1994, Penberton went to the Lake Arthur High
School on one of his off days. Penberton asked the principal for
t he dat es Thi bodeaux had taught at the school in order to determ ne
if they corresponded to the dates he was paid for absences from
wor k due to Union business. The principal refused to divul ge any
i nformati on. A high school representative told Thi bodeaux that
soneone had inquired as to the dates he served as a substitute
teacher. \Wen Thi bodeaux asked Mobil| Labor Rel ations Adviser Dan
Wiitfield (“Witfield”) about the matter, he was told that
Penberton had conpl ai ned about Thi bodeaux’ s i nproper receipt of
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Uni on busi ness conpensation while substitute teaching, and that
Mobil’s security departnent was investigating the conplaint.

On July 7, 1994 Mobi|l Security Advisor John Burton (“Burton”)
took a witten statenment from Thi bodeaux, who adm tted that he had
been paid by the conpany for one day he worked as a substitute
teacher in January 1992, and that he had rei nbursed Mbil for his
salary on that date. On July 8, 1994, Burton tel ephoned Penberton
as part of his investigation. During their conversation, Penberton
asked Burton who he was investigating, him or Thibodeaux. Burton
stated that he was just going to conduct an investigation into the
allegations nade by Penberton and did not know where the

i nvestigation would go. Burton told Penberton that, except for the

Uni on representative, Penmberton should not di scuss t he
investigation with anyone and to tell the representative the
i nvestigation was confidential. Penberton indicated that was fine

and he would do that.

On July 17, 1994, Penberton engaged in a conversation with
sone co-workers during his and their work break in the galley of a
Mobi| offshore platform The galley was a kitchen/living area
provi ded to enpl oyees for work and | unch breaks. Waszczak was in
a nearby office with the door open. Penberton began tal ki ng about
Thi bodeaux receiving overtinme pay and that Mbil was going to fire
Penberton. Mobil and Penberton stipul ated that Waszczak over heard
Penmberton make the follow ng verbati m statenents:

The [Conpany] is trying to fire ne, they have
6



gotten a security guy, John Burton after ne
because | was trying to right a wong; John
Burton wll dig sonething up on ne; You know
what 1’1l do, I'lIl sue the shit out of them

Waszczak got up, walked into the galley, had a brief conversation
with one of the other enployees, and returned to her office. She
t hen overheard Penberton tell his coworkers:

She’s the one [WAaszczak] who turned ne in to

John Burton; She knows about it. | woul dn’ t

be surprised if he had this phone [in the

galley area] tapped so he can hear what |’'m

saying out here; Do you know where [ Mobil]

gets its investigators . . . from the

mlitary. John Burton called ne at ny hone on

Friday and Saturday night. People say to ne,

“Bob you are just out to get Thibodeaux.” |

tell themthey are wong, |’m not out to get

hi m He is wong, he is giving things to

[ Mobil], we don’t have a union, we need to get

in wwth the OCAW [ anot her union], we can’t do

anyt hing because of the [Union]. He’ s not

going to be president nuch | onger.

On July 29, 1994, Mobil told Penberton that he was being
term nated fromenpl oynent because of: (1) “inproper interference
with a Mbil security investigation”; and (2) “insubordination.”
Penberton filed a grievance with the Union pursuant to a
col l ective bargai ning agreenent. After a one-day arbitration
hearing, the arbitrator found (1) just <cause to support
Penberton’s discharge because Penberton’s coments to his
coworkers on the offshore platformon July 17, 1994 constituted
i nsubordi nation due to Burton’s instruction that he not discuss
the investigation; but (2) there was insufficient evidence to

support a finding that Penberton interfered with the conpany’s



investigation by visiting the high school on June 23, 1994 and
i nqui ri ng about the dates of Thi bodeaux’s teaching. |In addition
to the finding of insubordination, the arbitrator found the
follow ng incidents contributed to the “cunul ati ve wei ght of the
whol e of Penberon’s actions” and contributed to a finding “just
cause for termnation”: (1) Penberton was insubordinate in My
1994 when he walked out of Wszczak’'s office after being
reprimanded for using offensive |anguage, although Wszczak
decided to only orally reprimand Penberton; (2) Penberton’s record
showed “repeated m sconduct” which contributed to the arbitrator’s
finding of just cause for term nation.

On April 13, 1996, an adm nistrative |aw judge (“ALJ”) found
that deferral to the arbitration award was appropri ate, and upheld
the arbitrator’s decision as not “pal pably wong,” finding that
the “thrust of Penberton’s remarks was a personal conpl ai nt about
the investigation.” The ALJ also concluded that Mbil had a
legitimate business interest in keeping internal investigations
confidential, and agreed with the arbitrator that Penberton’s
breach of his prom se of confidentiality conbined with his poor
prior conduct was sufficient cause for discharge and conpatible
with the purposes of the Act.

A di vi ded panel of the National Labor Rel ations Board refused
to enforce the ALJ decision or defer to the arbitrator’s award.
A mgjority of the Board found that the award was *“pal pably w ong”
and “repugnant to the Act” because Penberton’s termnation was
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preci pitated by his exercise of protected concerted activity, i.e,
his July 17 work break conversation with co-workers during which
he expressed dissatisfaction with Thi bodeaux as a Uni on | eader and
hi s opi nion that Thi bodeaux shoul d not be president of the Union.
The Board ordered Penberton reinstated and conpensated for his
| oss. Mobil petitions to deny, and the Board cross-petitions to

uphol d, enforcenent.
1. Standard of Review

The Board’ s factual findings nust be affirmed if supported by
substantial evidence on the record considered as a whol e. See
Universal Canera Corp. v. NLRB, 340 U S. 474, 487-88 (1951)
Central Freight Lines, Inc. v. NLRB, 666 F.2d 238, 239 (5th Gr.
1982). Questions of |aw deci ded by the Board are revi ewed de novo.
See NLRB v. Mdtorola, Inc., 991 F.2d 278, 282 (5th Gr. 1993).

NLRB deference to an arbitration award is an integral part of
the adm nistration of federal |abor |law, but Board deference is
nonet hel ess discretionary. See NLRB v. South Central Bel
Tel ephone Co., 688 F.2d 345, 350 (5'" Gir. 1982), cert denied, 460
U. S 1081 (1983); Hawaiian Hauling Service Ltd. v. NLRB, 545 F. 2d
674, 675 (9" Cir. 1976), cert. denied, 431 U.S. 965 (1977) (citing
NLRB v. Plasterers’ Union, 404 U S. 116, 136-37 (1971)); NLRB v.
Ryder/P.1.E. Nationw de, Inc., 810 F. 2d 502, 506 (1987). The Board
has established criteria to guide its decisions and to this extent

self-inposed restraints limt its discretion. See, e.g., Spielberg



Mg. Co., 112 N.L.R B. 1080 (1955); din Corp., 268 N.L.R B. 573
(1984). In reviewng the Board, we nust insure that it adheres to
its own standards until they are properly changed by the Board.
See Richrmond Tank Car Co. v. NLRB, 721 F.2d 499, 501 (5'" Gir. 1983)
(citing Hawai i an Hauling Service Ltd v. NLRB, 545 F.2d 674 (9" Cr
1976), cert. denied, 431 U S. 965 (1977)). W will not deny
enforcenent unless the Board clearly departs fromits own standards
or its standards thenselves are invalid. 1d.
I11. Analysis
A. Activity Protected by the National Labor Rel ations Act

Section 7 of the National Labor Relations Act guarantees
enpl oyees “the right to self-organization, toform join, or assist
| abor organi zations,” and “to engage in other concerted activities
for the purpose of collective bargaining or other nutual aid or
protection.” 29 U S.C § 157 (1998). The Suprene Court has often
affirmed that the task of defining the scope of Section 7 “‘is for
the Board to performin the first instance as it considers the w de
variety of cases that cone before it,”” NLRBv. City D sposal Sys.
Inc., 465 U S. 822, 829 (1984) (citing Eastex, Inc. v. NLRB, 437
U S 556, 568 (1978)), and, “on an issue that inplicates its
expertise in |abor relations, a reasonable construction by the
Board is entitled to considerable deference.” ld. at 829-30
(citing NLRB v. lron Wrkers, 434 U.S. 335, 350 (1978)); see also

NLRB v. Hearst Publications, Inc., 322 U S 111, 130-31 (1944).
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The question for decision in the present case is thus narrowed to
whet her the Board’'s application of Section 7 to Penberton’s
statenents to his fell ow enpl oyees is reasonabl e.

Al t hough the term “concerted activity” is not defined in the
Act, “it clearly enough enbraces the activities of enployees who
have joined together in order to achieve combn goals.” Cty
Di sposal, 465 U.S. at 831 (citing Meyers Indus., 268 N L.R B. No.
73, at 3 (1984)). The precise manner in which particular actions
of an individual enployee nust be |inked to the actions of fellow
enpl oyees in order to permt it to be said that the individual is
engaged in concerted activity, however, nust be elucidated by the
Board and the courts. [Id. at 829-31.

The phrase, “to engage in concerted activities,” does not
refer nerely to a situation in which two or nore enployees are

working together at the sane tinme and the sane place toward a

common goal . ld. at 831. Section 7 itself defines both joining
and assisting | abor organizations -- activities in which a single
enpl oyee can engage -- as concerted activities. See id. |ndeed,

it is now well recognized that an individual enployee nmay be
engaged in concerted activity when he acts alone in several other
situations: that in which the | one enpl oyee i ntends to i nduce group
activity, and that in which the enployee acts as a representative
of at | east one ot her enpl oyee, see id. (citing, e.g., Aro, Inc. v.

NLRB, 596 F.2d 713, 717 (6'" Cir. 1979); NLRBv. Northern Metal Co.,
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440 F.2d 881, 884 (3¢ Cir. 1971)); that in which an enployee
honestly and reasonably asserts a right grounded in a collective
bar gai ni ng agreenent, see NLRBv. City D sposal Sys. Inc., 465 U S.
822 (1984); and individual enployee action nay also constitute
concerted activity if it represents either a “continuation” of
earlier concerted activities or a “logical outgrowh” of concerted
activity. See Burle Indus., Inc., 300 NL.RB. 498 (1990),
enforced without op., 932 F.2d 958 (3d Gr. 1991); Jhirmack
Enterprises, 283 N.L.R B. 609 (1987); Rogers Envtl. Contracting,
325 N L.R B. No. 8, (1997); Every Wonan’s Pl ace, Inc., 282 N.L. R B.
413 (1986), enforced, 833 F.2d 1012 (6" Cir. 1987).

Mor eover, enpl oyees do not | ose their protection under Section
7's “mutual aid or protection” clause when they seek to inprove
ternms and conditions of enploynment or otherw se inprove their | ot
as enployees through channels outside the inmmediate enployee-
enpl oyer rel ationship. See Eastex, Inc. v. NLRB, 437 U S. 556
565 (1978). Thus, the “nutual aid or protection” clause protects
enpl oyees fromretaliation by their enployers when they seek to
i nprove working conditions through resort to admnistrative and
judicial foruns. Id. at 565-66.

The fact that an activity is concerted, however, does not nean
that an enpl oyee can engage in it with inmpunity. An enployee may
engage in concerted activity in such an abusive manner that he

| oses the protection of Section 7. See City Disposal, 465 U S. at
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837 (citing Crown Central Petroleum Corp. v. NLRB, 430 F.2d 724,
729 (5" Gir. 1970); Yellow Freight Sys., Inc., 247 N.L.R B. 177
181 (1980); Eastex, Inc. v. NLRB, 437 U S. 556 (1978); NLRB v.
Babcock & Wl cox Co., 351 U S. 105 (1956)). Also, sone concerted
activity bears a less imediate relationship to enployees’
i nterests as enpl oyees than other such activity. It can be assuned
that at sone point the relationship becones so attenuated that an
activity cannot fairly be deened to cone within the “nutual aid or
protection” clause. The task of deciding when that boundary has
been crossed is for the Board to performin the first instance as
it considers the wide variety of cases that cone before it. See
Eastex, 437 U. S. at 567-68 (citing, inter alia, Republic Aviation
Corp. v. NLRB, 324 U S. 793, 798 (1944); Phelps Dodge Corp. V.
NLRB, 313 U. S. 177, 194 (1941)). For exanple, the Suprene Court
has approved the Board’ s extension of the Republic Aviationrule to
cover the distribution of Iliterature by dissident enployees
advocating the displacenent of a union, see Eastex, 437 U S. at
n.23 (citing NLRB v. Magnavox Co., 415 U S. 322 (1974)), and
recogni zing other Board extensions of the rule to enconpass non-
organi zational literature conplaining about an incunbent union
| eadershi p or bargaining position. See, e.g., Ford Mdtor Co., 221
N.L.R B. 663 (1975), enf'd 546 F.2d 418 (3¢ Cir. 1976)).

If an activity is both concerted and protected under Section

7 of the Act, Section 8(a)(1l) of the Act nmakes it unlawful for an
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enpl oyer “to interfere wwth, restrain, or coerce enployees” in the
exercise of their Section 7 rights. 29 U S. C § 158(a)(1) (1998);
see Blue GCrcle Cenent Co. v. NLRB, 41 F.3d 203, 206 (5th Cr.
1994). Accordingly, to prove a violation of Section 8(a)(1), the
Ceneral Counsel nust establish that the enployer interfered with,
restrai ned, or coerced an enployee in the exercise of a right to
engage in an activity that was both concerted and protected under
Section 7. See, e.g., Reef Indus., Inc. v. NLRB, 952 F.2d 830, 836
(1991); Crown Central Petroleum Corp. v. NLRB, 430 F.2d 724, 729
(5" Cir. 1970) (citing Welch Scientific Co. v. NLRB, 340 F.2d 199,
203 (2d Cr. 1965)(“[I]f the conduct conplained of otherw se
violated Section 8(a)(1l), good faith is no defense. The cases
clearly denonstrate that it is the tendency of an enployer’s
conduct to interfere with the rights of his enpl oyees protected by
Section 8(a)(1l), rather than his notives, that is controlling.”)).
B. Did Mobil’s Discharge of Penberton Violate Section 8(a)(1)?
Mobi | does not contest the finding of the arbitrator, adopted

by the ALJ, that the evidence was insufficient to show that
Penmberton interfered with Mbil’s investigation by his June 23,
1994 inquiry into Thi bodeaux’s substitute teaching. Penberton’s
“contributing” msconduct found by the arbitrator to have occurred
bet ween February 1993 and May 1994 was not related to Penberton’s
opposition to the Union president or his remarks on July 17", 1994.

Mobi | does not denonstrate how those extraneous incidents support
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its argunent that Penberton’s July 17'" statenents were nere
personal griping. Therefore, Mbil can claimto have justifiably
fired Penberton and thereby lawfully interfered with his July 17
statenents to his cowrkers on the offshore platformonly if the
statenents did not constitute concerted or protected activity.
1. Penmberton’s July 17 Conduct Was “Concerted Activity” Under
Section 7
Cenerally, to qualify as “concerted activity” wunder the
Nati onal Labor Relations Act, 29 U S C § 151 et seq., conduct
“must appear at the very least that it was engaged in with the
object of initiating or inducing or preparing for group action or
that it had sone relation to group action in the interests of the
enpl oyees.” NLRB v. Buddi es Supermarkets, Inc., 481 F.2d 714, 718
(5th Cr. 1983). A conversation may constitute a concerted
activity although it involves only a speaker and a listener, but to
qualify as such, it nust appear at the very least that it was
engaged in with the object of initiating or inducting or preparing
for group action or that it had sone relation to group action in

the interest of the enployees. See Mushroom Transp. Co. v. NLRB

330 F.2d 683, 685 (39 Cir. 1964).? Mor eover, individual activity

2 “This is not to say that prelimnary discussions are
disqualified as concerted activities nerely because they have not
resulted in organi zed action or in positive steps toward presenting
demands. W recognize the validity of the argunent that, inasmuch
as al nost any concerted activity for nutual aid and protection has
to start with some kind of communi cation between individuals, it
woul d conme very near to nullifying the rights of organi zati on and
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that is an outgrowth of prior protected concerted activity, such as
an “ongoi ng | abor dispute,” is also protected. Blue Grcle, 41
F.3d at 207-209; Reef Indus., Inc. v. NLRB, 952 F.2d 830, 838
(1991).

In view of these principles, we cannot say that the Board
erred in concluding that “Penberton’s conduct on July 17
constituted protected concerted activity because it was engaged in
with the object of initiating or inducing group action with respect
to enpl oyees’ nutual interests-—group opposition to the incunbent
Uni on | eadership and support of a fellow unit enployee facing
possi ble discipline because of his opposition.” Mobil G
Expl oration & Producing, US., Inc., 325 NL.RB. No. 18, at 3,
1997 W. 713342 (N.L.R B.) (1997) (citing Wittaker Corp., 289
N.L.B.R 933 (1988); Mushroom Transp. Co. v. NLRB, 330 F.2d 683,
685 (39 Cir. 1964)). The Board correctly relied on the wel
settled principle that Section 7 enconpasses the right of enpl oyees
to oppose the policies and actions of their incunbent union
| eadership and to seek to persuade ot her enpl oyees to take steps to
align the union with these opposing views. See id. (citing
Machi ni sts Local 707 (United Technol ogies), 276 N.L.R B. 985, 991
(1985), enf’'d, 817 F.2d 235 (2d Gr. 1987); Laborers Local 652

(Southern Cal. Contractors’ Ass’'n), 319 NL.RB. 694, 698-99

col l ective bargai ning guaranteed by Section 7 of the Act if such
comuni cations are deni ed protection because of lack of fruition.”
Mushroom 330 F.2d at 684.
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(1995)). The Board has | ong acknow edged the critical inportance
of dissident activity within union organi zations. For exanple, in
Red Cab, Incorporated, 194 N.L.R B. 279 (1971), the Board faced a
situation in which an enployer discharged union nenbers who
vehenent|ly opposed the attenpts of union |eadership to end a
strike. The Board stated:

“The di scharge of a dissident within a union when that

termnationis notivated by a desire to elim nate protest

must inevitably result in an infringenent under Section

8(1)(1) and 8(a)(3) of the enployee's right to self-

organi zation. W believe that inherent in that right is

the privilege of protest and persuasion of others.

Wthout this, effective enpl oyee representati on becones

anullity.”
ld. at 290 (quoting Nu-Car Carriers, Inc., 88 NL.RB. 75 76-77
(1950)); see also NLRB v. Local 139, Int’l Union of Qperating
Engi neers, 796 F.2d 985, 989 (7" CGir. 1986) (“Wen enpl oyee nenbers
of a union undertake to informfell ow nenbers of what they believe
to be corruption of union officials, they are engaged in ‘concerted
activity.””). In the present case, as the Board noted, it is
stipul ated that Penberton has had an ongoi ng di spute concerning the
operation, policies, and practices of the Union under incunbent
Uni on president Thi bodeaux’s |eadership. 1In furtherance of that
di spute, Penberton also joined an unspecified nunber of other
enployees in protesting a Mbil-Union verbal agreenent to
conpensate Thi bodeaux for | ost wages, with Mbil to be reinbursed

by the Union, for his absences from work that he clained were

necessitated by Union business. 1In continuance of that concerted
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action, Penberton conplained to Mbil about Thi bodeaux’s all eged
abuse of this privilege of Union office and asked Mobil to require
Thi bodeaux to return any inproper paynents to the Union.
Consequently, Penberton’s protest to fellow enployees on July 17
that Mbil was attenpting to “dig up” a pretext for firing him
because he “was trying to right a wong” may reasonably be viewed
as either a continuation of earlier concerted activities or a
| ogi cal outgrowth of concerted activity. See Blue Crcle Cenent
Conpany v. NLRB, 41 F.3d 203, 207-208 (5'" Gir. 1994)

There is substantial evidence in support of the Board’s
conclusion that Penberton’s July 17 statenents to his fellow
workers were another attenpt to enlist the support of other
enpl oyees i n opposition to the policies and all eged derelictions of
the incunbent Union |eadership, and not nerely a personal
conpl ai nt. Mobil’s argunent that the Board unsoundly or
erroneously concluded that Penberton’s July 17 statenents were
concerted activity, not nere personal griping, isS not persuasive.
Mobi | m splaces its reliance on two Fifth GCrcuit cases to support
its position.

First, Mbil relies upon NLRB v. Datapoint Corporation, 642
F.2d 123, 128 (5'" Cr. 1981). I n Datapoint, an enployee on the
factory floor loudly protested an enployer’s decision to lay off
all but three enployees for a week-long period while the conpany

departnent rel ocated. Several days later after a contentious
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meeting with the supervisor who announced the | ayoff, the enpl oyee
“using profanity, had | oudly proclained for all to hear that he had
told her off in no uncertain terns.” ld. at 125. The Fifth
Circuit held that the enployee’'s statenents did not constitute
concerted activity. |Instead, the court concluded that the comments
conprised only personal gripes not related to any sort of group
action. Id. at 128. The factual context presented by Datapoint is
easily distinguishable fromthe case at hand. Datapoint involved
the profane tirade of a disgruntled |oner. Any senblance of the
instigation, incitenent and sustenance of concerted group action
remai ns conspi cuously absent fromthe enpl oyee’ s personal canpaign
in Datapoint. In the present case, Penberton i ntended his July 17t"
speech to serve as the catalyst for future group action.
Penmberton’s conduct throughout his tenure at Mbil reflected a
consi stent dedication to union efficacy and vitality, and virtual ly
all of his actions related to concerted or union activity in one
form or anot her.

Second, Mbil relies upon Charles H MCaul ey Associ ates,
| ncor porated, 657 F.2d 685 (5'" Gir. 1981) to advance its argunent.
In MCauley, an architectural firm dism ssed an enployee for
attenpting to organize a union anong other enployees. The Fifth
Circuit found that the enployee’'s conplaints to managenent on
behal f of other enployees, “though w thout their express support”

constituted “a predicate for possible group activity.” 1d. at 688.
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Nei ther the result nor the reasoning of MCaul ey | end any support
to Mobil’s argunents. In fact, MCaul ey serves as an excellent
illustration of this court’s approach to activity arising in a
union or group context. The concerted nature of the actions in
McCaul ey are simlar to Penberton’s canpaign to initiate or induce
group action with respect to enployees’ nutual interests.
2. Penberton Did Not Engage In Concerted Conduct In Such An

Abusi ve O I nsubordi nant Manner As To Lose Section 7 Protection?®

Mobi | argues that Penberton’s concerted activity lost its
protection wunder the Act because (1) he disobeyed Burton’s
instruction not to disclose the conpany’s investigation of his
al l egations that Thi bodeaux coll ected conpensation for Union work
whi |l e he was actually substitute teaching at a hi gh school; and (2)
hi s | anguage was too i ntenperate even for a conversation with only
his drilling rig co-workers present.

As the Suprene Court has stated, “[a]n enpl oyee may engage in
concerted activity in such an abusive manner that he |oses the
protection of 8 7.7 City D sposal, 465 U.S. at 837. The NLRA does
not “provide protection to one so flagrantly insubordinate to the
legitimate assertion of managerial authority.” NLRB v. G eat Dane
Trailers, Inc., 396 F.2d 769, 771 (1968); see also NLRB wv.

Finesilver Mg. Co., 400 F.2d 644, 649 (5th Cr. 1968) ("An

3The Appendi x described in footnote 1 is also relevant to this
section of the opinion.
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enpl oyee cannot ordinarily be selective in the manner of obeying a
supervisor’s instructions. If instructions are flagrantly
di sobeyed, the enployee is properly discharged.”). Mobil asserts
t hat Penmberton’s i nsubordi nate actions fall outside the protection
of the Act because he failed to abide by Mbil’s legitinmate
confidentiality requirenents.

The evi dence contained in the record does not support Mbil’s
argunents. First, based on Penberton’s statenent that Burton was
“trying to dig sonmething up on ne,” it is reasonable to concl ude
t hat Penberton believed that Burton was trying to find a cause or
a pretext to fire him* Therefore, his nost practical recourse was
to protest the enployer’s action and seek the support of his fell ow
wor kers, i.e., “nmutual aid and protection,” which he did on July
17t".  Penberton’s statenent may have inplied that he thought the
conpany was | ooking for a possible cause or pretext for firing him
because he had displeased the managenent by “trying to right a
wrong.” But his remarks hardly coul d be understood as a di scl osure
of the fact that the conpany was investigating Thibodeaux’s
activities away from work. Despite Penberton’s suspicion, and
Burton’s vague remark, about the direction the investigation m ght
t ake, Penberton had not been infornmed of any investigation other

than the one related to Thibodeaux. Therefore, the only

4 When Burton issued his investigatory report in August 1994,
the subject of the report is identified as “Bob L. Penberton,” and
the bulk of the report concerns Penberton’s all eged m sconduct.
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investigation he had been instructed not to discuss was the
Thi bodeaux i nvesti gati on.

Moreover, Penberton’s speech did not violate Burton's
instruction that Penberton not discuss the fact that Mbil was
i nvestigating Thibodeaux’s conduct. The only references to
Thi bodeaux in Penberton’s statenent was his repetition of his own
wel | - known previ ous conpl ai nts that Thi bodeaux had not acted in the
best interests of the Union nenbership, that he had received
overtinme pay while attending to uni on busi ness, and that he should
be replaced, or that the enployees should join a different union.

Because of the conpany’s own actions, Mbil’s confidentiality
interest in its investigation of Thibodeaux’s behavior was

“exceedingly mnimal,” as the Board found. |In fact, it may have
been nonexi stent. Burton testified that the purpose of the
confidentiality requirenment was to prevent Thibodeaux, as the
target of the investigation, fromattenpting “to cover stuff up.”
Nothing in Penberton’s July 17" remarks could have alerted
Thi bodeaux or anyone else to the fact that Thi bodeaux was under
i nvesti gati on. Morevoer, it is wundisputed that Mbil Labor
Rel ati ons Adviser Dan Wiitfield inforned Thi bodeaux on June 25,
1994 of the investigation of him brought on by Penberton’s
al | egati ons. It is also undisputed that Burton questioned
Thi bodeaux about Penberton’s allegations on July 7, 1994. Thus,

Thi bodeaux al ready knew about the all egati ons and the i nvestigation

before July 17 As the Board noted, there is no evidence that
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Burton had any significant potential wtnesses other than
Thi bodeaux and Penberton, or that Penberton’s comrents on July 17
were directed to, or overheard by, any potential w tnesses. Under
t hese circunstances, the Board reasonably concl uded that Mbil had
failed to denonstrate a substantial confidentiality interest that
could justify the intrusion on Penberton’s exercise of Section 7
rights.

Consi dering the |l ocation and auditors of Permberton’s July 17t
statenents, Mobil’s argunment that his |anguage was flagrantly
intenperate is lacking in seriousness. Flagrant conduct of an
enpl oyee even t hough occurring in the course of Section 7 activity,
may justify disciplinary action by the enployer. Not every
i npropriety does, however, because the enployee’ s right to engage
in concerted activity permts sone |eeway for inpulsive behavior,
whi ch must be bal anced against the enployer’s right to maintain
order and respect. See Crown Central Petroleum Corp. v. NLRB, 430
F.2d 724, 730 (5'" Gir. 1970) (citing Boaz Spinning Co. v. NLRB, 395
F.2d 512 (5'" Cr. 1968)). Initially, the responsibility to draw
the | ine between these conflicting rights rests with the Board, and
its determnation, unless arbitrary or unreasonabl e, ought not be
di sturbed. See id. at 730. Penberton’'s work break remarks were
made to a small nunber of his drilling rig co-workers, not to any
supervi sory personnel, and they were not delivered in an insulting,
provocative or violent nmanner. Under these circunstances, the
bal ance struck by the Board is authorized.
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We conclude that substantial evidence supports the Board' s
finding that Mbil had little or no significant confidentiality
interest in its investigation of Thibodeaux’s alleged substitute
teaching activities, that Penberton did not di sobey his instruction
to keep qui et about the Thi bodeaux investigation, that Penberton’s
July 17, 1994 speech was protected, concerted activity under
Section 7 of the NLRA, and that Mbil violated Section 8(a)(1l) of
the Act by discharging Penberton for that activity.

C. The Board Did Not Depart Fromlts Standards O Revi ew

In its Decision and Order dated Novenber 8, 1997, a panel of
t he National Labor Rel ations Board refused to defer to the decision
of the arbitrator finding that Penberton’s July 17'" speech to
fell ow enpl oyees was delivered in such an obviously insubordinate
manner as to be stripped of any protections under the NLRA. The
Board determ ned that Penberton’s activities were protected under
Section 7, and found the arbitrator’s interpretation and
application of the | aw was repugnant to the Act. Mbil argues that
the Board, nevertheless, erred in failing to defer to the decision
of the arbitrator.

1. Standard for Deferral

Where, as here, the question of whether an unfair |[|abor
practice occurred has been decided by an arbitrator, the scope of
the deference given by the Board to an arbitrator’s decision is
described in Spielberg Manufacturing Conpany, 112 N L.R B. 1080
(1955), and its progeny.
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Al t hough suppl enented and further articul ated by subsequent
NLRB cases, the three part test of Spielberg remains the core of
the Board’s post-arbitration deferral policy. Under the Spielberg
doctrine, the Board will defer to the decision of the arbitrator if
three conditions are net: (1) the proceedings are fair and regul ar;
(2) the parties agree to be bound; (3) the decision of the
arbitrator is not clearly repugnant to the purposes and policies of
the Act. 1d. at 1082. |In addition to a consideration of the three
Spi el berg factors, Board deferral is further conditioned on proof
of the arbitrator’s adequate consideration of the relevant unfair
| abor practice issue. See din Corp., 268 NL.RB 573, 574
(1984). Finally, the party seeking to prevent deferral to the
findings of an arbitrator shoul ders the burden of establishing that
the preceding standards for deferral have not been net. ld. at
574.

In the case before us, the parties concede that the first two
conditions of the Spielberg doctrine have been net. The
arbitrator’s adequate consideration of the unfair |abor practice
issue is simlarly not in dispute. The remaining question is
whet her the decision of the arbitrator is clearly repugnant to the
pur poses and policies of the Act.

a) Deferral and the Cearly Repugnant Standard
The Board may, in its discretion, decline to defer to an

arbitrator’s award if the award is clearly repugnant to the
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pur poses of the Act. An arbitrator’s award is clearly repugnant to
the Act if it is “palpably wong”, i.e., “not susceptible to an
interpretation consistent with the Act.” din Corp., 268 NL.R B
573, 574 (1984). The ALJ found that the arbitrator’s decision was
not inconsistent with the terns of the Act. The Board reversed.
The Board has considerable discretion in deciding whether it is
appropriate to defer to an arbitration award, and courts wll
overturn the Board’ s determ nation only where that determnationis
an abuse of discretion. See NLRB v. South Central Bell Tel. Co.,
688 F.2d 345, 350 (5'" Gir. 1982), cert. denied, 460 U S 1181
(1983). In particular, where the Board chooses not to defer to an
arbitrator’s decision, courts will not deny enforcenent of the
Board determ nation “unless the Board clearly departs fromits own
standards on deferral.” R chnond Tank Car Co. v. NLRB, 721 F.2d
499, 501 (5" Cir. 1983).

In cases involving allegations of enployee disclosure of
confidential information of an enployer, the Board has adopted a
bal ancing test to aid in determ ning whether or not arbitration
awards upholding termnation or suspension of enployees are
“clearly repugnant” to the Act. See Craig Hosp., 308 N.L.R B. 158
(1992); Bell Fed. Savings & Loan Ass’'n, 214 N.L.R B. 75 (1974);
Al toona Hosp., 270 NL.R B. 1179 (1984). The Board bal ances the

enpl oyee’s interests in disclosing the information wth the

enployer’s legitimate interests in its confidentiality. See
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Al toona Hosp., 270 N.L.R B. 1179, 1180 (1984). The Board uphol ds
di scipline of an enployee for disclosure of information when the
enpl oyee’ s interests in disclosure fail to “outweigh the enpl oyer’s
legitimate interests in confidentiality.” Id. at 1180. The
bal anci ng test even applies when an enpl oyee di scl oses i nformation
“for reasons arguably protected by the Act.” 1d.

The ALJ, in determ ning that deferral was appropriate, focused
on what he perceived to be Penberton’s breach of confidentiality.
I n deciding whether Penberton’s conduct was protected concerted
activity, the ALJ agreed that “both argunents have sone nerit.”
The ALJ concl uded, however, that “the protected concerted nature of
the remarks is not overwhel mng and the arbitrator’s attention to
the breach of confidentiality issue as a valid notivation for the
di scharge is reasonable.” In reaching this conclusion, the ALJ
relied heavily on cases in which the Board bal anced weak cl ai ns of
protected activity against clearly |l egitinmate enpl oyer interests in
confidentiality, and upheld enpl oyee term nati ons and suspensi ons
for breach of reasonable confidentiality requirenents. See Craig
Hosp., 308 N.L. R B. 158 (1992); Bell Fed. Savings & Loan Ass’'n, 214
N.L.R B. 75 (1974).

In Craig, the enployee, who was a nenber of an in-house
grievance commttee, breached the commttee’s confidentiality rules
to which she and the other commttee nenbers had agreed. Craig,

308 NL.R B. at 163. While the breach was pursuant to her advocacy
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on behalf of a grievant -- arguably protected activity -- the Board
concl uded, in finding the conduct unprotected, that the breach “did

much to underm ne the entire grievance process by prejudicing or

perhaps intimdating potential witnesses.” 1d. at 165.
Simlarly, in Bell, the enployee, a receptionist-swtchboard
oper at or, disclosed to a wunion representative information

concerni ng the nunber of tinmes the enpl oyer’s president had spoken
by telephone to the enployer’s |legal counsel. See Bell, 214
N.L.R B at 77. In finding the enployee’ s conduct unprotected
activity, the Board noted that “it seens plain” that an enpl oyer
has a right torely on enpl oyees “not to disclose i nformati on about
his tel ephone calls, particularly those fromhis |egal counsel.”
ld. at 78; see also Altoona Hosp., 270 N.L.R B. 1179, 1179 (1984)
(Board deferred to arbitrator’s award sustai ning di scharge of an
enpl oyee, who di scl osed the nane of a patient’s nother to a private
investigator hired by the enployee to aid her prosecution of a
grievance, because an enployer’'s “legitimte interest in keeping
certain information confidential . . . is unquestionably true with
regard to a health care enployer whose patient records are
especially sensitive.”).

However, the ALJ's reliance on the aforenentioned cases is
m spl aced. In the present case, the enployer confidentiality
interest scale of the Board' s balancing test is enpty and clearly

cannot budge, much | ess out wei gh, the enpl oyee’ s protected interest
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in concerted activity. First, Penberton’s conduct was not just
“arguably protected”. Penberton was undoubtedly engaged in
protected concerted activity under Section 7 of the Act as
explained earlier in this opinion. Furthernore, Penberton’s
interest in engaging in the protected activity in the reasonable
manner he used necessarily outweighs the superficial claimof a
confidentiality interest by Mbil in its investigation of
Thi bodeaux, because Mbil itself, not Penberton, destroyed or nade
that confidentiality interest legally insignificant.

Al t hough t he Board enj oys anpl e di scretion in decidi ng whet her
to acquiesce in an arbitrator’s award, the Board nust not “clearly
depart” fromits own standards when electing not to defer. See
Ri chnmond Tank Car Co. v. NLRB, 721 F.2d 499, 501 (5 Cr. 1983).
In the matter at hand, the decision of the Board has a sound basis
in precedent. The Board consistently has refused to defer to
arbitration awards where no valid factual basis exists for an
enpl oyer’ s assertion that otherw se protected enpl oyee conduct is
out wei ghed by an enployer’s legitimate interests. A nunber of
prior Board decisions serve to illustrate this principle.

In 110 Geenwich Street Corporation, two service enployees
posted signs in car w ndows exhorting their enployer to honor
financial commtnents to his enployees. Both enpl oyees were
subsequently discharged. The Board refused to defer to
arbitrator’s award sustaining the term nations since it determ ned
that the display of protest signs constituted protected activity
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under Section 7 of the Act. Furthernore, the facts of the dispute
failed to sustain any breach of the enployer’s alleged interests in
the normal functioning of his business. See 110 Greenwi ch Street
Corp., 319 N.L.R B. 331, 334-35 (1995).

In Garland Coal & Mning Conpany, a union president was
disciplined for his refusal to obey a supervisor’s order to sign a
menor andum The Board determned that the union president was
“espousing an official and protected union position” at the tine
and refused to defer to the arbitrator’s award sustaining
di sci pl i ne agai nst the union president. Garland Coal & M ning Co.
276 N.L.R B. 963, 965 (1985); accord NLRB v. Owners Maintenance
Corp., 581 F.2d 44, 47-50 (2d Gr. 1978) (Board did not abuse
discretion in declining to defer to arbitrator’s award sustai ni ng
enpl oyer’s refusal to reinstate enployees all egedly because their
| eafl eting was “grossly disloyal” where facts showed that passing
out leaflets related directly to a legitimte enpl oyee grievance).

In the present case, the Board appropriately refused to defer
to the arbitrator’s award on the grounds that the award was
“repugnant” to the Act. The arbitrator’s award i s not susceptible
to an interpretation that is consistent with the goals of the Act.
The purpose of the NLRA would be thwarted if Penberton’ s genui ne
and weighty interest in engaging in protected concerted activity
were not held to prevail over Mbil’'s nerely pro forma claim of

confidentiality in an investigation that the conpany had conpl etely
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disclosed to the only person whose conduct was allegedly in
questi on.

Mobi | argues that the arbitration award is susceptible to an
interpretation consistent with the Act, and that it 1is not
“pal pably wong.” As discussed above, Mbil failed to enunciate a
legitimate confidentiality concern that would have justified its
i nfringenment of Penberton’s protected Section 7 rights. The ALJ
deferred to the arbitrator only because he concluded that
Penberton’s conduct conflicted with what he perceived to be Mbil’s
confidentiality interests. Because Mobil had no legitinmte
confidentiality interest that would justify its interference with
Penberton’s exercise of his Section 7 rights, the AL)' s deferral
was “clearly repugnant” to the Act because it was “not susceptible
toan interpretation consistent wwth the Act.” 1In such cases, when
the facts show that the enployer’s interests have not been
breached, the Board consistently has held that it will not defer to
an arbitrator’s decision that fails to protect enpl oyees’ rights to
engage in concerted activities because of a msinterpretation or
m sapplication of the principles and policy of the Act. See 110
Greenwich, 319 N.L.R B. at 334-35; Garland, 276 N.L.R B. at 965.
Accordingly, the Board's refusal to defer to the arbitrator’s
ruling did not in the present case constitute an abuse of
di scretion or an error of |aw

I V. Concl usion
W conclude that we are required to uphold the Board s
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deci sion because substantial evidence supports the Board's
determ nation that Penberton’s actions constituted protected
concerted activity and that Penberton’s strong, protected interest
i n engaging in such activity clearly outwei ghed Mbil’s attenuated
confidentiality interest. W further hold that the Board did not
abuse its discretion or depart fromits standards in finding that
the arbitrator’s decision was repugnhant to the purposes and
policies of the Act. Therefore, the Board did not abuse its
di scretion or depart fromits standards in refusing to defer to the
arbitrator’s ruling. Based on the foregoing, Mbil’s petition for
reviewis DENI ED, and the Board s cross-petition for enforcenent of

the order i s GRANTED
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APPENDI X

UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 15
MOBIL OIL EXPLORATION &
PRODUCING, U.S,, INC.
and Case No. 15-CA-12801

BOB L. PEMBERTON, AN INDIVIDUAL

STIPULATION OF FACTS

1. Bob L. Pemberton, an Individual, herein referred to as Pemberton, was employed by Mobil Oil
Exploration & Producing, U.S., Inc., herein referred to as Respondent, from August 16, 1974 until
July 20, 1994. At the time of his termination on July 29, 1994, Pemberton was employed as a field
facility operator. He was a member of the Associated Petroleum Employees Union, herein caled the
Union, for about twelveyears prior to histermination and served as a representative of theUnionfrom
about 1989 to about 1991.

2. Pemberton filed a charge in case No. 15-CA-12801 on August 15, 1994, alleging that he was
terminated on or about July 29, 1994 because he had previoudly filed a charge against Respondent.
Pemberton filed an amended chargein Case No. 15-CA- 12801 on January 27, 1995, aleging that on
or about July 29,1994, he was terminated because of his protected concerted activities and because
he had previoudly filed a charge against Respondent. On January 31, 1995, an Order to Show Cause
issued directing the parties to show cause why the Regiona Director should/should not defer to the
decision of the Arbitrator, Bill Detwiler, in American Arbitration Association Case No. 71-300-
00186-94. On February 9, 1995, Respondent filed its Response of Employer to Order to Show Cause.
On February 14, 1995, the Union filed a response to the Order to Show Cause. On March 30, 1995,
Pemberton withdrew the allegation that, on or about July 29, 1994, he was terminated because hehad
previoudly filed a charge against Respondent. On March 30, 1995, Complaint and Notice of Hearing
issued alleging that on or about July 29, 1994, Pemberton was terminated because he engaged in
protected concerted activities. On April 11, 1995, the Respondent filed its answer to Complaint. On
February 5, 1996, Counsel for General Counsdl i ssued a M otion Requesting Postponement of Hearing.
On February 5, 1996, the Acting Regional Director issued an Order Postponing Hearing Indefinitely.
A copy of theforma documents for this case are attached hereto as Exhibits I (a) through 1(0), with
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10.

11.

Exhibit 1(0) being an index and description of the formal documents included in Exhibit 1.

Respondent, acorporation, with an officeand places of businessin Californiaand Louisiana, has been
engaged in drilling for and producing oil. Respondent, during the 12-month period ending February
28, 1995, in conducting its business operations, sold and shipped goods valued in excess of $50,000
directly to points outside the State of California. Respondent is an employer engaged in commerce
within the meaning of Sections 2(2), (6) and (7) within the meaning of the National Labor Relations
Act, herein caled the Act.

The Union is alabor organization within the meaning of Section 2(5) of the Act.

At all material times, thefollowingindividuals held the respective positions and have been supervisors
of Respondent within the meaning of Section 2(11) of the Act and have been agents of Respondent
within the meaning of Section 2(13) of the Act: Charles Bennett, Production Foreman; Terry Britt,
Production Foreman; Kristina Mosca, Operations Supervisor; and Mary Ellen Waszczak, Senior
Production Foreman.

At al times since about January 1993 to about March 1993, Robert Gray held the position of
Respondent's Production Foreman and has been a supervisor of Respondent within the meaning of
Section 2(11) of the Act and an agent of Respondent within the meaning of Section 2(13) of the Act.

At all times since about July 1993 to about September 1993, Don Longorio, held the position of
Measurement & Production Foreman and has been a supervisor of Respondent within the meaning of
Section 2(11) of the Act and an agent of Respondent within the meaning of Section 2(13) of the Act.

At all material times, the following individuals held the respective positions and have been agents of
Respondent within the meaning of Section 2(13) of the Act: John Burton, Security Advisor; Robert
Putney, Labor Relations Manager; George Transier, Labor Relations Manager; Dan Whitfield, Labor
Relations Advisor; C.L. Bond, Security Manager; and G.A. Cox, Asset Team Leader.

At al material times, Glenn Thibodeaux was President of the Union.

At all material times, Pemberton had an ongoing dispute with Glenn Thibodeaux over the operation,
policies and practices of the Union and this existence and nature of this dispute was known by
employees, supervisors and agents of Respondent. A copy of a letter from Pemberton distributed
genera ly to Union representatives dated December 16, 1993 is attached hereto as Exhibit 2. A copy
of aletter from Pemberton distributed generally to bargaining unit employees dated January 3, 1994
is attached hereto as Exhibit 3. Respondent, at all material times, was aware of the existence and
substance of Exhibits 2 and 3.

The collective bargaining agreement in effect between the Employer and the Union does not have any
provision requiring the Employer utilize progressive discipline in disciplining employees. The
Employer does however have a policy of utilizing a progressive disciplinary procedure when
disciplining employees. The procedure operates such that an employee will first receive a verbal
warning, then a written warning, then a suspension without pay and termination. The Employer
reservestheright to skip any of the steps of the procedure depending upon the severity of the employee
conduct requiring discipline.
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12.

13.

14.

15.

16.

17.

18.

On February 8, 1993, Pemberton received averbal reprimand from Terry Britt for having anargument
with coworkers, using vulgar language during this argument and throwing his hard hat during the
argument. A copy of the verbal warning memo signed by Terry Britt dated February 8, 1993; a copy
of the statement given by employee Robert Gray to Britt; and a copy of the statement given by
employee Ruben Roy to Britt are attached hereto as Exhibits 4(a) through 4(c), respectively.

On October 20, 1993, Pemberton received a written reprimand from Charles Bennett for engaging in
an argument with Carol Swopes, EMSI technician, who was conducting drug tests for employees on
the offshore drilling rig where Pemberton was working at that time. A copy of the interoffice
correspondence from Charles Bennett to Pemberton dated October 20, 1993; a copy of the signed
handwritten statement of Swopes; a typed copy of Swopes handwritten statement; and a copy of
signed statement given by employee Steve Quibodealix to Britt dated August 19, 1993 are attached
hereto as Exhibits 5(a) through (d), respectively.

In or around early May 1994, Pemberton received a verbal reprimand from Senior Production
Foreman Mary Ellen Waszczak for making inappropriate comments about management officials of
Respondent. These comments included statements to the effect that management officials of
Respondent were"stupid” and were"assholes." Nowritten, formal record of this counseling was made
by Waszczak or any other supervisor or agent of Respondent.

OnMarch 10, 1994, Pemberton received a verbal reprimand for making statementsto Longorio which
L ongorio contended werein violation of Respondent's EEO and discrimination policies. A copy of the
Memo to File signed by Longorio dated March 10, 1994 and a typed copy of the Memo to File from
Longorio dated March 10, 1994 are attached hereto as Exhibits 6(a) and 6(b), respectively.

Prior to July 19, 1994, Respondent and the Union had a verbal agreement whereby the President of
the Union would be compensated for time lost, including overtime, when away from work on Union
business or when hispresenceas Union President isrequested by Respondent. Thisagreement operated
such that, if the employees working in the offshore crew to which the Union President was assigned
worked overtime during aweek, then the Union President would be paid for that overtime eventhough
the Union President was not working with his crew at that time. Further, the Union would later
reimburse Respondent for all compensation received by the Union President, including overtime, for
those times when the Union President was determined to have been working on Union business.

Inor around June, 1994, inaverbal agreement between Respondent and the Union, Respondent ceased
the practice referred to in paragraph 16. Respondent and the Union agreed to cease this practice, in
part, after recelving complaints about the practice from an unspecified number of Respondent's
employess, including Pemberton.

In or around June 1994, Pemberton had a discussion with Operations Supervisor KristinaMoscain
Mosca's office at the High Idland Complex where Pemberton informed Mosca of his concerns about
Glenn Thibodeaux, the Union president, receiving overtime pay under the agreement referred to in
paragraph 16. After being informed by Maosca that the agreement between Respondent and the Union
had ceased, Pemberton asked Mosca the amount of money paid out by the Union to Respondent
pursuant to the agreement referred to in paragraph 16. Mosca was unable to provide Pemberton with
afigure during this meeting.
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In or around June 1994, Pemberton, while working on the High Island Complex, had a conversation
with Wendell Lambert, an employee, where Pemberton and Lambert were discussing Thibodeaux's
receipt of overtime pay pursuant to the agreement referred to in paragraph 16. During
thisconversation, Lambert informed Pemberton that approximately oneand a half totwo yearsearlier,
two females, who were employed by a catering contractor performing work for Respondent on an oil
drilling platform at that time, pointed out Glenn Thibodeaux to Lambert and informed Lambert that
Thibodeaux had been their teacher in high schoal.

Between June 15 and 22, 1994, on a date not more specifically known, Pemberton had a conversation
with Senior Production Foreman Mary Ellen Waszczak in her office. In this meeting, Pemberton
informed Waszczak that he had discovered that the practice of overtime being paid to Thibodeaux
when he was on Union business had been put to a stop. Pemberton told Waszczak that he had called
Moscato thank her. Waszczak stated that she had heard about it at theforeman's meeting. Pemberton
told Waszczak that he had spoken with the National Labor Relations Board and discussed filing a
claim against the Union. Pemberton told Waszczak that he would not file the claim if Respondent
would get Thibodeauix to reimburse the Union. Waszczak then stated that she would pass this on to
Mosca. A copy of the signed statement of Waszczak as provided to Security Advisor John Burton,
dated July 19, 1994, which discusses the above incident, is attached hereto as Exhibit 7.

Between June 15 and 22, 1994, on the same date but after the meeting between Waszczak and
Pemberton referred to in paragraph 20, Waszczak had a conversation with Mosca where Waszczak
told Mosca that Pemberton was considering filing a claim against the Union with the National Labor
Relations Board but that hewould not do so if Respondent got Thibodeaux to reimbursethe Union for
overtimecompensation paid to him pursuant to the agreement discussed abovein paragraph 16. Mosca
told Waszczak to tell Pemberton about Respondent's policy about using Respondent's time and
equipment for his persona gain against Thibodeaux. See Exhibit 7.

Between June 15 and 22, 1994, approximately one to two days after the conversations referred toin
paragraphs 20 and 21, Pemberton had a conversation with Waszczak in her office. In this
conversation, Pemberton informed Waszczak that Thibodeaux was teaching at a high school while he
was supposed to be on Union business and that he had information about two girls who had been on
Thibodeaux's platform and asked an employee why Respondent had their school teacher working on
oneof itsplatforms. Waszczak asked Pemberton how heknew this. Pemberton told Waszczak that the
girls pointed at Thibodeaux and said that he had been their teacher. Pemberton asked Waszczak what
shewould do about that kind of information on the president of the Union. Waszczak stated that she
wouldtreat it asif it wereinformation on any other employeeof Mobil and report it to theright people
and they could look into it. Waszczak then told Pemberton that he should not use Respondent's time
and phones for his "personal desires' for Thibodeaux. Waszczak then told Pemberton that it did not
take much for peopleto figure that he didn't care much for Thibodeaux by initiating charges against
the Union president. Waszczak stated that, if they go asking for aninvestigation to look into thethings
he had br ought forward, he had better not leave himsaf open for anyone to come back and find
something that heis doing wrong. Pemberton stated that he understood, that he knew how to cover
himsdlf from Respondent and that he had been having to cover himself for years against that. See
Exhibit 7.

Between June 15 and 22, 1994, on adate after the conversation referred toin paragraph 22, Pemberton
had a conversation with Waszczak in her office. In this conversation, Pemberton asked Waszczak if
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she had heard back from Maosca on whether Respondent was going to make Thibodeaux reimbursethe
Union for overtime compensation he received pursuant to the agreement referred to in paragraph 16
and what Waszczak had doneabout theinformation about Thibodeaux teaching whileon Respondent's
time. Waszczak told Pemberton that M oscawas |ooking into whether Respondent was going to make
Thibodeaux reimburse the Union and she had not heard back from Mosca. Waszczak aso told
Pemberton that she had done what she told him she was going to do with the information that
Thibodeaux was teaching while on Respondent's time. Waszczak stated that she had reported it to
Respondent's Labor Relations Department and anindividual intheLabor Relations Department stated
that they would look into it. See Exhibit 7.

Onor about June22, 1994, Labor Relations Advisor Dan Whitfield sent aninterofficecorrespondence
to Security Manager C.L. Bond and Labor Relations Manager Rabert Putney in which Whitfield
writes that he had been informed that Pemberton had told Waszczak that Thibodeaux was working as
a substitute teacher in or around the Lake Arthur, Louisiana area during times he was scheduled to
work but was excused to perform "union business." A copy of this letter dated June 22, 1994 signed
by Whitfield is attached hereto as Exhibit 8.

On or about June 23, 1994, Pemberton, on a day he was not scheduled to work for Respondent, went
to the Lake Arthur High School in Lake Arthur, Louisiana. Pemberton went to the school with the
intention of collecting information regarding whether Thibodeaux was working as a substitute teacher
on days he was scheduled to work for Respondent but was excused to perform Union business. While
there, he had a conversation with Evelyn Broussard, the principal of the Lake Arthur High School.
Pemberton informed Broussard that he was looking into the possibility that Thibodeaux was working
as a substitute teacher on days when he was being paid by the Union to perform Union business.
Pemberton indicated that he and Thibodeaux worked for Respondent and that they werein the Union
together. Theprincipal informed Pemberton that thisinformationwas confidential. Pemberton did not,
at any time, tell the principal that he was a supervisor, agent or investigator for Respondent. A copy
of asigned handwritten statement given by Broussard to Burton dated July 19, 1994 and a copy of a
typed copy of the statement given by Broussard to Burton on July 19, 1994 are attached hereto as
Exhibits 9(a) and 9(b), respectively. A copy of asigned handwritten statement given by Pemberton to
Burton dated July 19, 1994 and a typed copy of the statement given by Pemberton to Burton on July
19, 1994 are attached hereto as Exhibits 10(a) and 10(b), respectively.

On or about June 25, 1994, Thibodeaux had a tel egphone conversation with Labor Relations Advisor
Dan Whitfield. In this conversation, Thibodeaux informed Whitfield that he had spoken with a
representativefrom Jefferson Davis School Board Office (which overseestheoperation of LakeArthur
High School) wheretherepresentative of the School Board informed Thibodeaux that aman had gone
to Lake Arthur High School and asked School Principal Evelyn Broussard if Thibodeaux had been a
substitute teacher at the high school. Thibodeaux then told Whitfidd that the School Board
representative said that the man asked where the school payroll records were kept and whether these
werepublic or private. Whitfield told Thibodeaux that Pemberton had goneto hisforeman, Waszczak,
and told her that Thibodeaux had taught at Lake Arthur High School while “ on Respondent's time.”
Whitfield then said that the allegation had been turned over to Respondent's security department. A
copy of the signed handwritten statement which relates this information given by Thibodeaux to
Security Advisor John Burton dated July 7, 1994 and a typed copy of the statement given by
Thibodeaux to Burton July 7, 1994 are attached hereto as Exhibits 11(a) and 11(b), respectively. No
member of management of Respondent ever asserted or considered Whitfield's response to
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Thibodeaux's questions to bein breach of any security department policy or any company policy, nor
at any time was Whitfield instructed not to discuss the investigation with any employee.

On July 7, 1994, Security Advisor Burton began a security investigation for Respondent. Burton, on
this date, spoke with Thibodeaux and took a statement from him regarding whether Thibodeaux had
worked as a substitute teacher for Lake Arthur High School on days when hewas scheduled to work
for Respondent but was excused to perform Union business. Thibodeaux provided Burton with copies
of his pay r ecords from the school and a letter signed by Cleve Beard, the superintendent for the
Jefferson Davis Parish school system, of which Lake Arthur High Schooal is a part. The letter from
Beard read that Thibodeaux had worked as a substitute teacher on January 30, 1992 and that thiswas
theonly day since 1990 (when Thibodeaux becamepresident of theUnion) that Thibodeaux had served
asasubstituteteacher at Lake Arthur High School. Thibodeaux informed Burton that, on January 30,
1992, hewas on Union business but that Respondent was reimbursed for Thibodealix's salary for that
day. SeeExhibits 11(a) and 11(b). A copy of aletter from Beard to Thibodealix signed by Beard dated
July 5, 1994 are attached hereto as Exhibit 12.

On or about July 8, 1994, Burton had a telephone conversation with Pemberton. Burton introduced
himsdlf as being with security for Respondent and stated that he was going to be looking into the
allegation concerning Thibodeaux's substitute teaching while being paid by the Union. Pemberton
asked Burton if Burton was investigating him (Pemberton). Burton asked, "Do what?' Pemberton
asked Burton how heknew about this. Burton stated that aletter camethrough the Employee Relations
department that security conduct this investigation and that he needed to speak with Pemberton about
it. Pemberton asked Burton why he needed to talk to him. Burton stated that Pemberton was the one
who came forward with the allegation and that he always liked to go back to the source of the
information and find out as much as he could when starting to conduct investigations. Pemberton asked
Burton again who he was investigating, he or Thibodeaux. Burton stated that he was just going to
conduct an investigation into the allegations and he did not know where the investigation would go.
Pemberton agreed to speak with Burton and they agreed that Pemberton could have a representative
from the Union present for theinterview. Burton then told Pemberton that he wanted Pemberton not
to discuss theinvestigation with anybody. Burton told Pemberton that he understood that hehad to tell
the Union representative but he should not discuss the investigation with anybody. Burton then told
Pemberton that this was a company confidentia investigation and that he was not to discuss anything
that they had talked about on the phonethat day. Burton then told Pemberton that he should stressthis
point with the Union representative. Pemberton indicated that was fine and he would do that.

On or about July 9, 1994, Burton had atel ephone conversation with Pemberton by telephone where
Burton called Pemberton. In this conversation, Pemberton and Burton changed the date and time of
their meeting for Pemberton to give a statement for theinvestigation. Burton then told Pemberton that
he should not discuss the investigation with anybody, that this was a company confidential
investigation and that Pemberton should not discuss anything which they had spoken about on the
phone.

Respondent does not have any forma written policy which prohibits interference with an officia
security investigation or which requires compliance with an official security investigation and there
are no documents or examples to indicate that a past practice exists. However, it is Respondent's
contention that a past practice has been established which requires that an employee cooperate with
a security investigation in the manner instructed by the investigator conducting the investigation.
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Onor about July 17, 1994, in aplatform meeting on the High Idland Complex, attended by Pemberton
and Waszczak, Pemberton stated that due to circumstances which arose over the past few weeks, he
was concerned about working on a team that was working with represented employees. Waszczak
asked Pemberton why. Pemberton stated that he was not permitted to talk about it. Waszczak stated
that, if that was the case, then they would not want him to and that he should let them know how he
would like them to handle his spot on the team. Pemberton then stated that he did not think it would
be a good idea to be working on the team and stated again that he was not allowed say why. See
Exhibit 7.

On or about July 17,1994, at about 7:10 PM, after the events discussed above in paragraph 31,
Waszczak was sitting in the foreman's office on the High Island Complex with the door open. She
heard Pemberton comein the area where the office was located speaking very loudly. Pemberton was
not on working time. The area where Pemberton entered was the galley, a kitchen/living area on the
platform, used by employeesworking on the pl atf orm while those employees were not on working time
or wereonlunchor onbreak. Steve Gardner, an employee, wasin the areaas he was on break. Bruce
Rabalais, an employee, was in the area reading a newspaper. Ancther employeewith thelast name of
Richard, whosefirst nameis not known, was alsointhearea. Other unspecified employeeswere also
in the galley at the time Pemberton was present. Pemberton then began talking about Glenn
Thibodeaux receiving overtime pay and that Respondent was trying to fire him (Pemberton). At about
7:20 PM, Waszczak heard Pemberton make the following statements which sheidentified in her July
19, 1994 statement to Burton attached hereto as Exhibit 7 as being verbatim: "[Respondent] istrying
to fire me, they have gotten a security guy, John Burton after me because | was trying to right a
wrong;" "John Burton will dig something up on me;" "Y ou know what I'll do, I'll sue the shit out of
them." At this point, Waszczak got up from her desk in the office and walked out into the galley.
Waszczak asked Rabalais if he was going to be around for awhile. Rabalais said that he was.
Pemberton was silent while Waszczak was in the galley. When Waszczak got back to her office, she
heard Pemberton make the following statements: " She's the one who turned me in to John Burton;"
"Sheknowsaboutit;" "I wouldn't be surprised if he had this phone[in the galley] tapped so hecan hear
what I'm saying out here;" "Do you know where [Respondent] gets its investigators ... from the
military;" "John Burton called me at my home on Friday and Saturday night;" "People say to me,
'‘Bob, you are just out to get Thibodeaux.' | tell them they are wrong, I'm not out to get him. He is
wrong, heis giving things to [Respondent], we don't have a Union, we need to get in with the OCAW,
we can't do anything because of the[Union]. He's not going to be president much longer." See Exhibit
7.

On or about July 19, 1994, Burton met with Pemberton and David Bain, a representative of the
Union, on the High Island Complex for the purpose of taking a statement from Pembeton. See
Exhibits 10(a) and 10(b).

Between July 19, 1994 and July 29, 1994, on an unspecified date, Burton had a conversation with
Whitfield where Burton briefed Whitfield on the information he collected during his investigation.
While briefing Whitfield, Burton informed Whitfield that he believed that Pemberton had interfered
with the investigation.

Between July 19, 1994 and July 29, 1994, Waszczak in a conversation with Mosca made a
recommendation to Mosca that Pemberton be terminated because of his interference with a security
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investigation by going to Lake Arthur High School on or about June 23, 1994, and engaging in the
activities described above in paragraph 25; and for insubordination for failing to abide by the
confidentiality instructions given by Burton by engaging the activities described abovein paragraph
32. This recommendation was affirmed by Mosca.

Between July 19, 1994 and July 29, 1994, M osca made arecommendation to Whitfield that Pemberton
be terminated because he engaged in misconduct by interfering with a security investigation by going
to Lake Arthur High School on or about June 23, 1994, and engaged in the conduct described above
in paragraph 25; because he engaged in insubordination by failing to abide by the confidentiality
instructions given by Burton by engaging the activities described above in paragraph 32; because of
Pemberton's prior discipline described above in paragraphs 12 and 13; and for Pemberton's genera
course of conduct. Whitfield affirmed this recommendation.

Onor about July 26, 1994, Pemberton had a phone conversation with Waszczak where Waszczak told
Pemberton that he should report to work and that he was suspended without pay until further notice.
Waszczak did not specify the reasons for the suspension to Pemberton during this conversation.

On or about July 29, 1994, Pemberton had a phone conversation with Waszczak where Waszczak
informed Pemberton that hewas being terminated because of interference with a security investigation
and insubordination. Waszczak refused to provide more details to Pemberton with regard to the
reasons for his termination.

On an unspecified date after July 29, 1994, Pemberton received a letter dated July 29, 1994, titled
"Termination of Employment," signed by Waszczak which read that Pemberton's employment with
Respondent was terminated effective July 29, 1994. The reasons for the termination were stated as
improper interference with a Maobil security investigation and insubordination. A copy of this letter
signed by Waszczak dated July 29, 1994 is attached hereto as Exhibit 13.

On an unspecified date after July 29, 1994, Pemberton filed a grievance over histermination with the
Union pursuant to the grievance/arbitration procedure in the collective bargaining agreement in effect
at that time. This grievance was subsequently processed to arbitration by the Union and Respondent.

On or about August 23, 1994, Burton completed hisinvestigation and issued his investigative report
and investigativereport synopsis. Thisinvestigative report concluded that Thibodeaux did not violate
any company rulesin substituteteaching at L ake Arthur High School while serving as president of the
Union. Thereport further noted that Pemberton was terminated, effective July 29, 1994, for improper
interference with a Mobil security investigation and insubordination. A copy of aletter from Security
Manager C.L. Bond to Asset Team Leader G.A. Cox signed by Bond dated August 23, 1994 and a
copy of Burton's investigative report synopsis are attached hereto as Exhibit 4(a) and 14(b),

respectively.

Onor about November 8, 1994, an arbitration hearing was held over the grievancefiled by Pemberton
over his termination. This arbitration was assigned Case No. 71-300-00186-94 by the American
Arbitration Assaciation. A copy of the arbitration transcript is attached hereto as Exhibit 15.

On or about January 10, 1995, the arbitrator in Case No. 71-300-00186-94 issued his decision
upholding thetermination of Pemberton, thegrievant. A copy of thearbitrator'sdecision signed by Bill
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Detwiler, arbitrator, dated January 10, 1995 is attached hereto as Exhibit 16.

It is Respondent's contention that Pemberton's discharge was based on his actions in interfering with
the security investigation, insubordination in failing to follow Burton's orders not to talk about the
security investigation and based on his history of past misconduct. Further, it is Respondent's
contention that the National Labor Relations Board should defer to the arbitrator's decision under the
standards as set out in Spielberg Wk. Co.

It is the contention of the General Counsd that when Pemberton engaged in the activities described
above in paragraphs 25 and 32, he was engaged in protected concerted activities and therefore these
activities cannot form the basis for a lawful discharge. Further, it is the contention of the General
Counsd that, absent Pemberton's protected concerted activities, Respondent would not havehad cause
to terminate Pemberton. Further, it is the contention of the Generad Counsel that deferral to the
arbitrator's award is inappropriate as this award is repugnant to the National Labor Relations Act.

The parties agree that the Charge, Complaint and Notice of Hearing, Answer, Order to Show Cause,
and the" Stipulation of Facts' with attached Exhibits constitute the entire record in this case and that
no oral testimony is necessary or desired by any of the parties.

By entering into this stipul ated agreement, the parties do not necessarily concedetherelevance of each
fact recited, and any party urging irrelevancewould do soin abrief. This stipulation is made without
prejudiceto any objection that any party may have as to the relevance, materiality or competency of
any facts stated herein.

The parties request that the Administrative Law Judge set atime for the filing of briefs,

15
Bob L. Pemberton, An Individual

15
Phil Jones, Esg.
for Mobil Oil Exploration and Producing, U.S., Inc.

15
William T. Hearne, Esg.
Counsel for Genera Counsdl for National Labor
Relations Board Region 15
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The parties agree that the Charge, Complaint and Notice of Heating, Answer, Order to Show Cause,
and the" Stipulation of Facts' with attached Exhibits constitute the entire record in this case and that
no oral testimony is necessary or desired by any of the parties.

By enteringinto this stipul ated agreement, the parties do not necessarily concedetherelevance of each
fact recited, and any party urging irrelevancewould do so in a brief. This stipulation is made without
prejudice to any objection that any party may have as to the relevance, materiality or competency of
any facts stated herein.

The parties request that the Administrative Law Judge set atime for the filing of briefs,

15
Bob L. Pemberton, An Individual

15
Phil Jones, Esg.
for Mobil Qil Explorationand Producing, U.S,, Inc.

15
William T. Hearne, Esg.
Counsel for Genera Counsel for National Labor
Relations Board Region 15
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Bob L. Pemberton

10837 Timbergrove Lane ® Corpus Christi, Texas 78410 ¢ (512) 242 -9473

December 16, 1991

Dear A.P.E.U. Representative,

-

"This letter is to inforam you of a incident that I know you ;

will Find to be of intersst to all hourly employees
represented by the A.P.E.U. /

Firmt, let me explain to you who I am, why I am writing
thig te you, and what I am asking of you. -

My name is Bob Pemberton, I went to work for Mobil on
August 16, 1974, Currently I work offshore as an F.F.O.
out of Rockpart, Texas. I have been represented by the
A.P.E,U. for 10 of the 17 years I have been with Mobil and
I totally support the Charter and By-Laws of the A.P.E.U.
and I strongly believe it is every unicn member’s job to
do what is necesszary to maintain or even better to -
strengthen the Union. Having worked asg a technician and
also as a foreman, I have had the cpportunity to
experience both sides of the "fence"” and I must tell you I
most definitely prefer working as hourly over salary.

I believe Mohil iz an excellent company to work for, but
in my 17 years of experience I have learned that $8.00 &
month dues paid ta the Union is cheap insurance {rom
losing my Jjob to contractors, taking cuts in pay, or
vacation, and other cantractual benefits. The contract
also provides for fair and equal treatment bagsed on
seniority and eliminates the “Kiss Ass Syndrome”. In these
hard times Mobil management is even more likely to try to
cut valuable benefits and without the Contract, we as
Union members would certainly feel the effects of this
more than we already do. To bad our ingurance plan is not
under the Contract.

In the past I have been a representative, but currently I
am not or I would be here for this meeting. Since T can
not be here I felt I must, in some way communicate to you
this important message before you meet with Glenn
Thibodenu, A.P.E.U. President this week. Glenn is aware of
the actions I plan to take as I spoke with him on 12-6-91
and on 12-13-91.

the actians that Glenn has taken are appropriate for our ]
Unicn President. Amk questions of the Union President l
about the accusations being made against him and let him

know how you feel. -

I ask you to resd this letter, ask vourself if you think $
4

EXHIBIT 2
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During the first week of October 1991 I attended a Team
Building Session in Batan Rouge, La, Attending this
meeting was 40 or 50 people including Glenn. We divided up
into teams and Glenn joined a team to look at cutting
among other things, expenses for the West Cameron 71
7ield. Glenn was chosen as the champion, leader, for his
team. T was on a safety team and was not listening to what
transpired on Glenn's team until he made his presentation
to the whole meeting, including Management.

His presentation offered many cost cutting plans, the
worst among all of them, especially for our Union
Pregident to be championing was to cut 12 jobs in the 71
field; 4 of which were hourly. Now, after he made his
presentation he came over to me, knowing by the lock on my
face that I could not believe he had done this, he ask re
something to the effect of, are you ready to Jjump on me?
Among some of the things I said right off, "Your job as
Union President is to preserve as many jobs and benefits
as possible and let Management make the cuts. You
shouldn’t even think about cutting jobs."

Glenn’s next comment was, "Well Bob we have got to cut
expenses where we can or all of us are going to be out of
a job." and he added something to effect, I was nat saying
cut these jobs, I was saying just move these hourly people
into vacancies in the High Island Area.

I say, our union president should think of what is in the
begt interest of the Union first, then secondly think of
what is best for the Ccmpany. Any Union member who does
otherwise has got his priorities seriously wrong.The
Company is always going to do what is best for the
Company, which may or may nef also-be in the best interest
of the Union. No ome is going to watch out for best
intereat of the Union except the Union officers and every
union member.

In my conversation with Glenn on 12-6-31, he stated to me
that he had not told me the full story, of which he said
was that Mr, Brooks, Operations Supervisor, intended to
make a cut of 24 jobs, 8 hourly, and he vwas Just
compromising with management on the intended cuts.

I do not understand why Glenn did not being this up for
defense when he and I confronted esch other at the
session, BUT HE DID NOT BRING IT UP. He just said, we
have got to cut expenses where we can or we will all be
out of a job., I ask, why is he bringing it up now? Purely
for self defense? I say it is that he sees he made a
sericus mistake by promcting the cut backs. Regardlesa, I
have to wonder why he could not have recommended no_cuts
in hourly personnel. My feeling is he should have
dismismed himself from the Team if the rest of the Tean
insisted on cutting hourly people. As I understand, even
the first line supervisors in the 71 D field were not
happy, to say the least, about this suggestion to cut
hanw!lv inohs in their area.
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My response to Glenn’s actlons is that we can not
eliminate hourly jobs anywhere with out losing a job
somewhere at the end of the backtracking chain, With all
the properties that are for sale right now, someone is
gdoing to lose a slot to move into every time any hourly
job is cut, and I hate to think we have a Union President
who encourages or even thinks about making such a cut. I
just wonder what other suggestions he might feel compelled
to make to help the Company through these hard times.

Among other things that our Unian President haa done which
are questionable is the fact that Glenn made an agreement
with the Company in Electra, Texas to allow contractors. to
‘be allowed to come in and replace Union represented
emplovees before the sale of the property was completed.
He went ocutside the contract in doing this. Fortunately
for those inveolved, the sale of the property was completed
shortly thereafter and the employees came out ahead. On
the other hand, if the-property had not sold then the
employees could had been forced to move years before it
would have been necessary. Regardless, I don't want any
President allowing contractors to come in and take my job
even for one day.

I don't know if you will agree with me but the following
incident was something that just did not leok goed from my
view point and is in no way a violation aof the Cantract or
By Laws. In 1989 Mobil wen an award from the government
for our safety record and Management asked Glenn to go to
Washington D.C. to receive this award on behalf of the
hourly employees. I feel anyone but the Union President
should have been the one to go on an all expense paid (by
the Company) trip to Washington D.C.

1 believe in these hard times, we need a Union Prasident k
‘ag hard as nails in dealing with the Company, We are all |
jgoing to be affected by property sales and backtracking is|
going to be more common place. Our future working for |
iMobil E. & P. is not bright and job stability is becoming
\; thing of the past, especially for the low in seniority,

but the low in seniority should be the mest concerned
bout having a strong Union. .

¥hat can you do now?

Pirst, going through the procedures of the By-Laws under
ARTICLE VII {g) it says in part, "The Executive Committee
shall have the responsibility of suspending or expelling
any officer..., who is found guilty of violating the
membership pledge.”

Have your Committeeman do this as the By-Laws call for.

Or secondly, going through the procedures of the By-lLaws
under ARTICLE II (f) on page 15, 25% of the members in
Glenn's local unit, must request a recall. Then at least
2/3's of the members then present for the vote are

A med +n e him ramallaA
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If possible we might be able to have a simple resignation
from Glenn, then we can go from there. I truly hepe Glenn
will resign for the best interest of the Union. We da not
need a lot of turmoil ta disrupt the Union right now, and

wa all need to stand together.

Plaase feel free to call me Lf you have any questions or

I comments. Call me at home at 1-512-242-9473 or at the
Big Mat 8-342~7448.

platform I operate,

Sincerely,

O I 7y avl

Bob Pembertan
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Natss of Blaction

- Dase.

This last Thuesday, we bad vur numinals
pe beld on &epruary 10, 1399, There were

the persannel scheduled for the first flight

01-03-94

o meeting for our representative clection which is to
only vght mubes i atleidinee which also wert
oifshore that morning.

Th.ael'.were 1w naminstians made at tha mesdog. David Bain and Mitchell Kyle, hath of
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EMLIOM GARZA, Crcuit Judge, dissenting:
The majority agrees with the National Labor Rel ations Board

(“the Board”) that the arbitral award in this case was *“not
susceptible to an interpretation consistent with the [Nationa
Labor Relations] Act.” | disagree.

In the case sub judice, the Board reversed the findings of
both the arbitrator and the admnistrative |aw judge (“ALJ").
Under its own standards, the Board should have deferred if:

(1) the proceedi ngs appear to have been fair and regul ar

(2) the parties agreed to be bound

(3) the decision is not “clearly repugnant to the

pur poses and policies of the Act”

Spi el berg Mnufacturing Co., 112 NL.R B. 1080, 1082 (1955)
(enphasi s added); see also Richnond Tank Car Co. v. NLRB, 721 F.2d
499, 502 (5'" Cir. 1984) (applying Spielberg). “d ear repugnance”
may be found only if the arbitral award was “not susceptible to an
interpretation consistent with the Act.” din Corp., 268 NL.R B
573, 574 (1984); see also R chnond Tank Car, 721 F.2d at 501
(applying Ain deference). Here, the Board held that the award was
“not susceptible to an interpretation consistent with the Act”
because Penberton was fired solely for activities that were both
“concerted” and “protected.” Mbil Ol Exploration and Produci ng,
US., Inc., 325 NLRB No. 18, 1997 W 713342, at *1, *3 (Nov. 8§,
1997); see generally NLRB v. Washington Al um num Co., 370 U S. 9,
16, 82 S. Ct. 1099, 1104, 8 L. Ed. 2d 298 (1962) (holding that § 7

prohibits dismssal only for those activities that are both
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“concerted” and “protected”).?®

“I't is the duty of the courts to i nsure Board adherence to the
Spi el berg doctrine,” NLRB v. South Cent. Bell Tele. Co., 688 F.2d
345, 350 (5'" Cir. 1982), keeping in mnd “the policy favoring the
settling of | abor disputes by arbitration.” R chnond Tank Car, 721
F.2d at 501 (citation omtted). W reviewthe Board s failure to
defer for abuse of discretion, see South Cent. Bell Tele. Co., 688
F.2d at 350; NLRB v. Magna Corp., 734 F.2d 1057, 1063 (5" Cr.

1984), and its findings that Penberton’s conduct was “concerted”

and “protected” for substantial evidence.?®

5 The t hree-nenber NLRB panel that decided this case split
2-1. Menber Hi ggins, dissenting, argued for deferral in Iight of
the fact that reasonable people could disagree about whether
Penberton’s conduct was “concerted” and “protected.” See Mobil
1997 W 713342 at *9 (Hi ggins, Menber, dissenting) ("“Under
Spielberg-Ain deferral principles, the fact that the Board could
reasonably conme to a different conclusion is not a basis for
refusing to defer.”). In his concurrence, Chairman Goul d agreed
wth Menber Fox that the arbitral award was “clearly repugnant,”
but al so argued for I essening the Ain deferral standard to require
arbitral awards to conply with Board precedent. See id. at *7
(Goul d, Chairman, concurring) (“For an arbitral award not to be
clearly repugnant to the purposes and policies of the Act under
Spielberg, | would require that it be consistent with Board
precedent.”). Despite the Chairman’ s reservati ons, we nust exam ne
this case as if Ain was unquestioned, as the Board nust followits
standards until they are properly changed. See Drug Plastics &
G ass Co., Inc. v. NLRB, 44 F.3d 1017, 1022 (D.C. Gir. 1995) (“In
order to diverge from agency precedent, the Board nust supply a
reasoned anal ysis indicating that prior policies and standards are
being deliberately changed, not casually ignored.”) (citation
omtted).

6 As the majority notes, we review the Board' s factua
findings for substantial evidence. See Universal Canera Corp. V.
NLRB, 340 U. S. 474, 477, 71 S. C. 456, 459, 95 L. Ed. 465, __
(1951); NLRB v. Thernon Heat Tracing Servs., Inc., 143 F.3d 181,
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To qualify as “concerted” activity, conduct need not
necessarily be comunal. However, to be considered “concerted,”
Penberton’s conduct “nust appear at the very least . . . engaged in
wth the object of initiating or inducing or preparing for group
action or that it had sone relation to group action in the
interests of the enployees.” NLRB v. Buddi es Supernmarkets, Inc.,
481 F.2d 714, 718 (5'" Cir. 1973). By contrast, it is well-settled
that purely personal “griping” is not concerted activity and thus
unprotected by the Act. See NLRB v. City D sposal Sys., Inc., 465
usS 822, 832 n.10, 104 S. . 1505, 1512 n.10, 79 L. Ed. 2d 839,
_(1984); Scooba Mg. Co. v. NLRB, 694 F.2d 82, 84-85 (5" Cr.
1982) (“Purely personal disputes are not wwthin the protection of
the Act. The [Board] nust showthat sone sort of collective worker
action is contenplated.”)

What the Board calls the “concerted precipitating event” of

185 (5'" Cir. 1998). However, when (as here) the NLRB has rejected
the findings of the ALJ, our review for substantial evidence
i nvol ves hei ghtened scrutiny. See Centre Property Managenent v.
NLRB, 807 F.2d 1264, 1268 (5'" Cir. 1987) (“Such scrutiny is nore
searching than it is when the Board and the ALJ are in
agreenent.”); U S. Contractors, Inc. v. NLRB, 697 F.2d 692, 695 (5!
Cir. 1983); Earle Industries, Inc. v. NLRB, 75 F.3d 400, 404 (8"
Cir. 1996) (“We exam ne the Board' s findings nore critically when,
as here, the Board' s conclusions are contrary to the ALJ' s, because
the AL’ s opinion is part of the record we nust consider.”); Ew ng
v. NLRB, 732 F.2d 1117, 1120 (2d Cir. 1984) (“Wen the Board
overturns the determnations nade by an ALJ . . . its own findings
must be stronger than would be [otherwi se] required.”); cf. Garcia
v. Secretary of Labor, 10 F.3d 276, 280 (5'" Gr. 1993) (“Although
this heightened scrutiny does not alter the substantial evidence
standard of review, it does require us to apply it with a
particularly keen eye.”).
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Penberton’s dism ssal is his statenent, to fell ow enpl oyees, that:

[Mobil] is tryingto fire nme, they have gotten a security
guy, John Burton after ne because | was trying to right
a wong. John Burton wll dig sonething up on ne. You
know what 1’1l do, I'lIl sue the shit out of them

[ Waszczak]’s the one who turned ne in to John Burton.
She knows about it. | wouldn’'t be surprised if he had
this phone tapped so he can hear what |’ m saying out
here. Do you know where [Mbil] gets its investigators

fromthe mlitary. John Burton called ne at ny

hone on Friday and Saturday night. Peopl e say to ne,
‘Bob, you are just out to get Thi bodeaux.’” | tell them
they are wong, I'’mnot out to get him He is wong, he

is giving things to [Mobil], we don’'t have a union, we

need to get in with the OCAW we can’t do anything

because of the [union]. He's not going to be president

much | onger.
The majority agrees with the Board that these statenents were
“another attenpt to enlist the support of other enployees in
opposition to the policies and alleged derelictions of the
i ncunbent Union |eadership, not nerely a personal conplaint.”

Mobi |, 1997 W. 713342 at * 3.

This assertion is sinply not supported by the record.’” The

! Despite the majority’s statenents to the contrary, see
Maj. Op. n. 1, all of the evidence considered by this opinion was
part of the record in this case. The parties agreed that the

record woul d i ncl ude not only the stipulation of facts but al so the
“attached Exhibits” to which the stipulations refer. Penberton’s
testinony before the arbitrator (a portion of which appears in the
text below), where he hinself described that the statenents for
whi ch he was fired had nothing to do with a desire to spark group
activity, was part of the record on which the ALJ rul ed, and which
the Board and this Court nust consider. See Stipulation of Facts,
1 42 (“A copy of the arbitration transcript is attached hereto as
Exhibit 15."); see also 29 U. S.C. 8§ 160(f) (mandating that Courts
of Appeal s revi ew Board action by exam ning the “record consi dered
as a whole”). | do not dispute that we are bound by the stipul ated
facts. However, none of the stipulated facts, alone or in
conbi nation, establish that the statenments for which Penberton was
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evi dence suggests that Penberton was nerely verbalizing his ongoi ng
personal dispute with Thi bodeaux, not attenpting to nobilize group
support for any “concerted” effort. At the arbitration hearing,
when asked to describe the aforenmentioned conversation, Penberton
replied:

The conversation was about G enn Thi bodeaux, and it was

about nme stating that))l was being investigated, that |

was pretty nuch in fear of nmy job and that the))l brought

up the tine, the overtine. | brought up about, oh, sone

ot her incidents that had happened further back in the

past with denn too.
Nei t her Penberton nor the majority identifies what “group action”
the statenents were intended to pronpt, and it is inpossible to
conjecture such intent fromthe statenents or the context in which
they were nade. There is thus no basis in the record for the

majority’s assertion that Penberton’s statenent was intended “to
serve as the catal yst for future group action.” Rather, the record
indicates that Penberton was solely addressing his personal
vendetta agai nst Thi bodeaux.

Considering only the evidence in the record, the facts in the
i nstant case are akin to those i n Buddi es Super markets, 481 F. 2d at

718-720. There, an enployee was fired because of his conplaints to

fell ow enpl oyees about his terns of conpensation. We held that

fired were “engaged in with the object of initiating or inducing or
preparing for group action.” Buddies Supermarkets, 481 F.2d at
718. At best, the stipulations prove that, in the past, Penberton
may have been involved in sone “concerted” activity. Penberton’s
testi nony, which does not contradict any of the stipulated facts,
proves that the particular acts for which he was fired were not
“concerted.”
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activity was not “concerted” Dbecause “it appears from the
conversations thenselves that no group action of any tine is
i ntended, contenplated, or even referred to.” 1d. at 718. The
enpl oyee at issue there, |i ke Penberton, had not been desi gnated by
other enployees as a group representative, and there was no
evidence in the record that any other enployees shared his
concerns. Rejecting the Board s assertion that “since he was
speaki ng on matters of comon concern to all of the [enpl oyees], he
was ipso facto engaged in concerted activity,” we held the
enpl oyee’s activity to be nere personal griping, not concerted
activity. |d. at 719.

Furthernore, the majority’ s distinction of NLRB v. Datapoint
Corp., 642 F.2d 123, 125-27 (5™ Cr. Unit A 1981), is not
persuasi ve. There, an enployee was di scharged for conplaining to
fell ow enpl oyees that planned conpany | ayoffs were “illegal.” W
reversed the Board's determnation that this activity was
“concerted,” citing the lack of evidence to indicate that the
statenents were intended to initiate group action even though ot her
enpl oyees obviously shared the di sm ssed enpl oyee’s concern (that
they would be fired). | d. Here, as in Datapoint, neither the
Board nor the majority has pointed to any evidence in the record

showi ng that Penberton intended to spark group activity.® If the

8 The mpjority seens to argue that our decision in
Dat apoi nt was based in sone respects on the manner in which the
enpl oyee made his statenents: “loudly” and ®“using profanity.”

97-60789. CVO 54



enpl oyee in Datapoint was, as the majority clains, a “disgruntled
| oner,” there is no evidence in the record by which to distinguish
t hat enpl oyee from Penberton. The Board’ s argunent that Penberton
sonehow sought to enlist group support for an anti-Thi bodeaux or
anti-union effort is nmere conjecture.®

The Board and the majority point to several other facts which
they claim support the construction of Penberton’s activity as
concerted. None, however, sufficiently support that construction.
First, the fact that Penberton may have nentioned a “union” at the
end of his speech is insufficient basis to hold his activity
“concerted.” See Scooba, 694 F.2d at 84 (“[T]he Board urges that

if any enployee uses the word “union” . . . he or she is

However, the decision in Datapoint clearly rested on our finding
that the enployee’' s statenents were not “concerted,” not on any
finding they were not “protected.” See Datapoint, 642 F.2d at 128
(“The Board’'s notion of concerted activity runs contrary to the | aw
of this circuit.”).

o The majority’'s reliance on Blue Crcle Cenent Co. .
NLRB, 41 F.3d 203 (5'" Cir. 1994) is inapposite. In Blue Crcle,
we held that an enployee’s use of the conpany copy nmachine to
duplicate articles protesting the conpany’s proposed burning of
hazardous waste was concerted activity. | d. We supported that
hol ding with several facts specific to that case: first, that the
uni on “had appoi nted [the enpl oyee] to |l ead the fight against [the
conpany’s] plan to use hazardous waste”, id. at 207; second, that
the actions were the logical outgrowh of the union’s plan to
oppose the conpany’s proposal, id. at 208; and, third, that the
Board had nerely affirnmed the findings of the ALJ on all fronts,
id. None of these facts are present in the case at bar. There is
no evi dence that Penberton was appoi nted a group representative for
the purpose of fighting Thibodeaux’s alleged corruption, no
evi dence that any other enployee or group thereof was engaged in
this activity, and the Board reversed the findings of the ALJ.
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automatically engaged in protected concerted activity. W do not
agree. . . . The [Board] nust show that sone sort of collective
wor ker action is contenplated..”). Second, the fact that possible
corruption of a wunion |eader nmay affect all enployees is
i nsufficient to establ i sh t hat speaki ng about it IS
“concerted’))the speaker nust intend that group activity result
from his speech. See Datapoint, 642 F.2d at 125-27; Pelton
Casteel, Inc. v. NLRB, 627 F.2d 23, 28 (7" Gir. 1980) (“[PJublic
venti ng of a personal grievance, even a gri evance shared by ot hers,
is not a concerted activity.”).

The arbitral award in this case was not “clearly repugnant” to
the policies of the Act protecting “concerted” activities. I n
fact, there is a strong argunent that Penberton’s statenents were
not “concerted” at all. The Board, therefore, failed to defer
despite the reasonabl eness of the arbitrator and ALJ's deci sions.

The Board and the majority also assert that Penberton’s
activities were of the type of concerted activities considered
“protected.” Even if they are “concerted,” statenents can | ose §
7 protection based on (1) their subject nmatter, see International
Bus. Machs. Corp., 265 NL.RB. 638, 638-39 (1982) (upholding
di sm ssal based on enployee revelation of wage data to other
enpl oyees), or (2) the manner in which they are nade, see United
Parcel Service, Inc., 311 NL.RB. 974, 975 (1993) (uphol ding

di sm ssal based on enployee’'s failure to stop inquiring into a
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conpany investigation, and stating that “[T]he manner in which an
enpl oyee exercises a statutory right can be so extrene as to | ose
the Act’s protections.”). See also City D sposal Sys., 465 U. S. at
836, 104 S. C. at 1514, 79 L. Ed. 2d at __ (holding that concerted
activities can be conducted “in such an abusive manner that [the
enpl oyee] | oses the protection of § 7).

Penberton’s statenents contain elenents of both inproper
subject matter, in that they arguably disclosed information about
a confidential investigation, and i nappropriate manner, in that the
statenents were rude and i nsubordi nate. The arbitrator and the ALJ
uphel d t he di sm ssal both because Penberton’ s di scl osure of Mbil’s
internal investigation was unreasonabl e and because, by disclosing
the investigation to his co-workers, Penberton “breached his freely
given confidentiality prom se.”

The Board, conducting a balancing test, held that the
Penberton’s interest in conducting “concerted activity” outwei ghed
Mobil’s “exceedingly mnimal” interests in keeping the information
confidential. The Board and majority agree that Mbil’s interest
was m ni mal because, in their words, “nothing in Penberton’s July
17" remarks could have al erted Thi bodeaux or anyone else to the

fact that Thi bodeaux was under investigation.”!® Essentially, they

10 The Board and nmmjority also argue that Mbil’s
confidentiality interest is “exceedingly mnimal” because
Thi bodeaux was already alerted to the fact that he was being
i nvestigated. Therefore, the Board asserted, the conpany no | onger
had any interest in keeping the investigation secret. Thi s
argunent ignores the fact that the conpany certainly, anong of
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opi ne that because Penberton’s statenents did not reveal the
exi stence of an investigation, the statenments did not disclose
confidential information or breach Penberton’s promse not to
di scl ose. 1!

The arbitrator found that Penberton had reveal ed t he exi stence
of the investigation after hearing the testinony of Penberton,
several co-workers, and WAszczak. Penberton, while admtting the
conversation involved both an “investigation” and “Thibodeaux,”
asserted that he never discussed the investigation of Thi bodeaux.
Waszczak (who al | egedly overheard the conversation) testified that
Penmberton did discuss the conpany’s investigation of Thibodeaux.
Wil e Penberton’s stipulated statenent was admttedly vague, the
arbitrator held that, in context, it reveal ed the exi stence of the
investigation and thus constituted insubordination of Burton’s
direct order not to reveal such information.

VWhet her or not Penberton’s conversation with his co-workers

pl ethora of potential reasons, had an interest in keeping the
i nvestigation secret to pronote disclosure on the part of other
enpl oyees and prevent the destruction of evidence. Neither Board
nor majority has provided any anal ysi s behi nd which to overturn the
ALJ’ s finding that Mobil had a “substantial and | egi ti nat e busi ness
interest in keeping such internal investigations confidential.”

1 There is a clear inconsistency inthe majority’ s anal ysis
of Penberton’s statenents. On one hand, the majority argues that
the statenents are “concerted” because they were intended to incite
group action to protest Thi bodeaux’s inproper activity. One the
ot her hand, the majority argues, the statenents were “protected’
because no one could understand the statenents to refer to
Thi bodeaux’ s al |l eged corruption. Both these statenents cannot be
true, and both nust be for the majority’ s analysis to be correct.
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di scl osed the existence of the security agreenent, a subject of
conflicting testinony, was a factual matter for the trial exam ner
to decide. It isdifficult to see howthe Board, two steps renoved
fromhearing live testinony on the subject, could have cone to a
contrary conclusion wth enough <certainty to declare the
arbitrator’s finding “pal pably wong.” Wen there is conflicting
testinony on an issue, Board deference to the findings of
arbitrators and ALJs should be at its apex, as credibility
determ nations are involved. See Blue Circle Cenent Co., 41 F.3d
at 206; ASARCO Inc. v. NLRB, 86 F.3d 1401, 1406 (5'" Gr. 1996)
(“We are bound by the credibility choices of the ALJ unl ess one of
the followng factors exists (1) the credibility choice is
unreasonabl e, (2) the choice contradicts other findings, (3) the
choice is based upon inadequate reasons or no reason, or (4) the
ALJ failed to justify his choice.”). There is not substanti al
evidence in the record to support the Board' s decision to overrule
the trial exam ner.

Deprived of its assertion that Penberton did not actually
di sclose the confidential information in his statenments, the
majority’s analysis falls of its owm weight. First, it is well-
settled that enployers may dismss enployees for disclosing
confidential information to the detrinent of the conpany. See
Texas Instrunents Inc., 637 F.2d 822, 826-28 (1t Cr. 1981)

(uphol ding dismssal of enployee for disclosing confidential

97-60789. CVO 59



enpl oyer information); NLRB v. Knuth Bros., Inc., 537 F.2d 950, 956
(7" Cir. 1975) (“In revealing the information, Popovitch acted in
reckless disregard of his enployer’s business interests.);
I nternational Bus. Machs. Corp., 265 N.L.RB. at 638 (affirmng
di scharge because of enployee disclosure of confidential wage
information); Altoona Hospital, 270 N.L.R B. 1179, 1180 (1984) (“An
enpl oyee’ s violation of an enployer’s rul e against the disclosure
of confidential information may also be the subject of |awful
di sci pline even when the disclosure is made for reasons arguably
protected by the Act.”)?? Second, the law clearly allows for

di sm ssal based on enpl oyee i nsubordi nation. “The |egal principle

12 The majority attenpts to distinguish Altoona as well as
several cases cited by Mbil and the ALJ by arguing that the
enpl oyee in those cases had “weak” clains of protected activity
bal anced against enployers’ “clearly legitimte” interests in
confidentiality. As described above, however, Penberton’ s cl ai mof
“concerted” activity was extrenely weak, far weaker than the
enpl oyees in Craig Hospital, 308 N L.RB. 158, 165 (1992), who
sought to use the confidential information to assist aggrieved
col | eagues, Altoona, 270 N L.RB. at 1180, which involved an
enpl oyee use of confidential information to support a statutorily
protected grievance, and Bell Federal Savings and Loan Ass’ n of
Bel | evue, 214 N.L.R B. 75, 76-8 (1974) whi ch i nvol ved an enpl oyee’s
using confidential information to alert the union to possible
inproprieties on the part of the conpany president. The nmgjority
supports its interpretation by citing 110 G eenwi ch Street Corp.
319 NL.RB. 331, 334 (1993). However, G eenw ch involved
enpl oyees displaying signs on their autonobiles asking their
enpl oyer to honor its commtnents. See id. Not only was that an
obvi ous case of concerted activity, but it did not involve (as in
this case) any enpl oyee di scl osure of confidential information. 1In
fact, neither the Board nor the majority cites any authority
describing a situation in which an enployer’s interest in
confidentiality of information was outwei ghed by enpl oyee interests
in disclosure.
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t hat i nsubordi nation, disobedience or disloyalty is adequate cause
for discharge is plain enough.” NLRB v. Local Union No. 1229

| nt ernati onal Brotherhood of Electrical Wrkers, 344 .S. 464, 475,
74 S. . 172, 178, 98 L. Ed. 195 (1953); see also NLRB v.
Finesilver Manu. Co., 400 F.2d 644, 649 (5'" Cir. 1968) (“An
enpl oyee cannot ordinarily be selective in the manner of obeying a
supervisor’s instructions. If instructions are flagrantly
di sobeyed, the enployee is properly discharged.”); cf. NLRB v.
Muel | er Brass Co., 509 F.2d 704, 713 (5'" Cir. 1975) (reversing the
Board because “[a]lny enployer has the right to demand that its
enpl oyees be honest and truthful in every facet of their
enpl oynent”) .

Therefore, there is a substantial question as to whether
Penberton’s statenents are the type of conduct “protected” by § 7.
The arbitrator’s and ALJ' s decisions holding that Penberton's
i nsubordi nati on was sufficient grounds for his dismssal were thus
not “pal pably wong” and shoul d have been affirnmed by the Board.

Whet her  Penberton’s conduct was both “concerted” and
“protected” is, at the very |east, debatable anong jurists of
reason. Thus, | cannot agree that the arbitral award was *“not
susceptible to an interpretation consistent wth the act.”
Recogni zing our duty to enforce Board adherence to its own
standards, see South Cent. Bell Tele., 688 F.2d at 350, and the

NLRA policy favoring arbitration of |abor disputes, see Ri chnond
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Tank Car, 721 F.2d at 501, | believe that the Board abused its
discretion in failing to defer to the arbitrator’s and ALJ s
decisions and that the Board's order should not be enforced.

Accordingly, | dissent.
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