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RCOLLI NG PLAI NS PRCDUCTI ON
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DAVI D WAYNE COOK; ANCGELYN STACY COCK,

Appel | ees/ Cr oss- Appel | ant s.

Appeals fromthe United States District Court
for the Northern District of Texas

March 9, 1999
Bef ore GARWOOD, BARKSDALE, and STEWART, Circuit Judges.

RHESA HAVKI NS BARKSDALE, Circuit Judge:

The district court having affirnmed the bankruptcy court’s
rejection of the objections by Rolling Plains Production Credit
Associ ation (PCA) to the discharge of David W and Angel yn S. Cook,
and the dischargeability of their debt to PCA primarily at issue
is whether, for federal crop insurance proceeds, Texas secured

transaction law is preenpted by federal law. W AFFIRM in Part;

REVERSE in Part; VACATE in Part: and REMAND.



The

Cooks’ i ndebtedness to PCA under prom ssory notes,

whi ch

matured in March 1996, was secured through a security agreenent.

Anmong ot her things, the agreenent covered crops. As a result, it

provi ded

(Enmphasi s

Thereafte

that the Cooks granted to PCA a

security interest not only to that described
above but also to all crops planted or grown
on the hereinafter described land and the
products thereof and proceeds thereof, and to
al | crops planted or grown upon the
herei nafter described land within five years
fromthe date hereof...

added.) And, the agreenent required the Cooks to

i nsure t he col | at eral W th conpani es
acceptable to [PCA] against such casualties
and in such ampbunts as [PCA] shall require
wth a standard nortgage clause in favor of
[PCA], and [PCA] is hereby authorized to
coll ect such sunms which may becone due under
any of said policies and apply sane to the
obl i gati ons hereby secured.

r, PCA perfected its security interest.

For their 1995 cotton crop, the Cooks purchased crop i nsurance

from PCA

Federal Crop I nsurance Act (FCl A).

at hand,

s in-house agency, which was reinsured pursuant

the i nsurance policy stated:

You nmay assign to another party your right to

an indemity for the crop year. The
assi gnnent nust be on our formand wll not be
effective until approved in witing by us.

The assignee will have the right to submt al
loss notices and forns as required by the

policy.

to the

Concerni ng the preenption i ssue



(Enphasi s added.) PCA did not, however, take such an assi gnnent of
the insurance proceeds. This was because, as two PCA enpl oyees
testified at trial, PCA did not take an assignnment unless either it
gquestioned the character of the debtor or the loan was in trouble.

In March 1996, the Cooks received crop insurance proceeds of
approxi mat el y $55, 000 for 1995 cotton crop | osses. But, instead of
usi ng those proceeds to reduce the PCA debt, David Cook satisfied
| oans to another creditor, secured by two vehicles which were
exenpt property; paid annual |and | ease paynents (i ncludi ng $10, 000
to his father-in-law); and used the bal ance for expenses. (In that
this opinion turns on the preenption issue, it is not necessary to
present other facts relevant to the di scharge and di schargeability
i ssues, such as clainmed representations by David Cook, including
upon his receiving the check for the crop insurance proceeds,
regardi ng paynent of those proceeds to PCA or his sale of
equi pnent that was PCA's collateral, including sales to his father-
in-law. O course, those matters wll be at issue on remand.)

In m d-1996, the Cooks filed a Chapter 7 bankruptcy petition.
Later that year, PCA filed an adversary proceedi ng in bankruptcy
court, objecting to discharge under 11 US. C § 727, and to
di schargeability of the Cooks’ debt, pursuant to 11 U S. C § 523.
Followng atrial inearly 1997, the bankruptcy court held that PCA
did not have a lien on the crop insurance proceeds, and denied its
obj ections to discharge and di schargeability. Late that year, the

district court affirned.



1.

PCA contends that the bankruptcy court erred by concl uding
that PCA did not have a valid lien on the crop insurance proceeds
because it did not obtain an assignnment in accordance with federal
| aw and regul ations; by finding that the Cooks were not on notice
of the security interest clained by PCA in those proceeds; and by
refusing to deny discharge under 11 U.S.C. 8§ 727(a)(2)(A) (court
shal | grant debtor di scharge unless “debtor, with intent to hinder,
del ay, or defraud a creditor or an officer of the estate ... has
transferred, renoved, destroyed, nutilated, or concealed
property of the debtor, within one year before the date of the
filing of the petition”), or under 8§ 727(a)(5) (court shall grant
debt or di scharge unless “debtor has failed to explain
satisfactorily ... any loss of assets or deficiency of assets to
nmeet the debtor’s liabilities”), or dischargeability of the PCA
debt under 11 U . S. C. 8 523(a)(6) (discharge under 11 U. S.C. § 727
does not discharge debtor from debt “for wllful and malicious
injury by the debtor to another entity or to the property of
another entity”).

Alternatively, PCA clains an equitable lien in the Cooks
exenpt vehicles (they cleared the title to those vehicles by using
the crop insurance proceeds to satisfy the |loans secured by the

vehi cl es).



On cross-appeal, the Cooks contend that the district court
erred by holding that they failed in bankruptcy court to preserve
the preenption issue.

Because it inplicates our standard of review, we consider de
novo the district court’s ruling that the preenption i ssue had not
been preserved. See, e.g., Southmark Corp. v. Coopers & Lybrand
(I'n re Southmark Corp.), 163 F.3d 925, 928 (5th Cr. 1999). And,
“[a]l though this case has al ready been reviewed on appeal by the
district court, we review the bankruptcy court’s findings as if
this were an appeal froma trial in the district court”. Phoenix
Expl oration, Inc. v. Yaquinto (Matter of Miurexco Petroleum Inc.),
15 F. 3d 60, 62 (5th Cr. 1994). It goes w thout saying that we
reviewthe bankruptcy court’s findings of fact for clear error; its
conclusions of |law, de novo. E.g., Border v. MDaniel (Mutter of
McDaniel), 70 F.3d 841, 842-43 (5th Gr. 1995).

A

The bankruptcy court held that crop insurance proceeds are
contract rights; and that PCA's security interest in “proceeds” of
crops did not constitute alien on federal crop i nsurance proceeds.
The court reasoned that PCA could obtain the lien only through an
assi gnnent under the FCI A and regul ations. PCA asserts that the
bankruptcy court erred by holding that, under state law, its lien
was invalid. It also nmaintains that the district court held

correctly that the preenption issue was not preserved;



alternatively, it maintains that, to the extent the bankruptcy
court relied on preenption, it erred. As stated, the Cooks cross-
appeal the district court’s ruling that preenption was not
preserved.

1

The bankruptcy court ruled from the bench that PCA could
obtain the lien only through an assignnent under the FCIA and
regul ati ons. Interpreting this as a holding that, in this
i nstance, state secured transaction |aw was preenpted by federal
| aw, PCA noved for a new trial, contending that Texas | aw was not
preenpted. |In denying the notion, the bankruptcy court stated that
its decision was not based on preenption; nevertheless, in that
sane order, it repeated its conclusion that, for the Iien, PCA was
required to obtain an assignnent conformng to the federal
regulations. Inthe light of its holding that the preenption issue
had not been preserved in bankruptcy court, the district court did
not address it.

At the very |least, the factual basis for the preenption claim
was raised in the pretrial order: that the crop insurance policy
was subject to the FCIA and to the FCI C reqgul ations; and that PCA
did not obtain an assignnent on the formspecified in the insurance
policy, pursuant to those regul ations. And, after the Cooks raised
the issue in their post-evidence argunent to the bankruptcy court,

the parties argued the issue fully to the court at that tine. The



i ssue was addressed again in PCA's newtrial notion and the Cooks’
response.

Mor eover, as noted, although the bankruptcy court, in denying
a new trial, stated that it did not rely on preenption in
concluding that PCA's lien was invalid, it neverthel ess repeated
its bench ruling that the FClI A regul ati ons constitute the exclusive
met hod for obtaining a security interest in federal crop insurance
pr oceeds. It thus concluded that conpliance with state secured
transaction | aw was insufficient to perfect a security interest in
t he proceeds. True, the bankruptcy court did not use the word
“preenption”; but, its conclusion is tantanount to hol ding that,
for federal crop insurance proceeds, state |aw governing the
perfection of a security interest is preenpted by federal
regul ati ons.

In the light of the foregoing, we conclude that the district
court erred by holding that the preenption issue had not been
rai sed in bankruptcy court. See Butler Aviation Int’l, Inc. v.
Wiyte (Matter of Fairchild Aircraft Corp.), 6 F.3d 1119, 1128 (5th
Cr. 1993) (to be preserved, “argunent nust be raised to such a
degree that the trial court may rule on it”).

2.

Pursuant to the FCIA the Federal Crop Insurance Corporation

(FAOAC was established “to pronote the national welfare by

inproving the economc stability of agriculture through a sound



systemof crop insurance”. 7 U S.C. 8§ 1502. Along this line, the
FCl A provides that “[s]tate and | ocal | aws or rules shall not apply
to contracts, agreenents, or regulations of the [FCIC or the
parties thereto to the extent that such contracts, agreenents, or
regul ati ons provide that such laws or rules shall not apply, or to
the extent that such laws or rules are inconsistent with such
contracts, agreenents, or regulations”. 7 US C 8§ 1506(1).
Concerning the lien at issue, the FCI A provides:
Clains for indemmi ti es under this chapter

shall not be liable to attachnment, |[evy,

garni shnent, or any other | egal process before

paynment to the insured or to deduction on

account of the indebtedness of the insured or

the estate of the insured to the United States

except clainms of the United States or the

[FCI C] arising under this chapter.
7 U S.C. 8§ 1509 (enphasis added).

Wth respect to creditors, the FCIA regul ations state that an
interest in an insured crop existing by virtue of alien “shall not
entitle the holder of the interest to any benefit wunder the
contract”. 7 C.F.R 8§ 401.5 (enphasis added). Along this |ine,
they provide that a debtor may assign the right to indemity; but,
t hat assi gnnent “nust be on [FCIC s] formand will not be effective
until approved inwiting by [FCIC]”. 7 CF.R 8 401.8. As noted,
t he Cooks’ insurance policy contained such a provision.

Regar di ng preenption, the regul ations state:

The regul ations contained in this subpart are

i ssued pursuant tothe [FCIA] ... to prescribe
t he procedures for Federal preenption of State
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| aws and regul ati ons not consistent with the
purpose, intent, or authority of the [FC A].
These regulations are applicable to all
policies of insurance, insured or reinsured by
the [FCIC], contracts, agreenents, or actions
aut horized by the [FCIA] and entered into or
i ssued by FCl C

7 CF.R § 400. 351.

(a) No state or l|ocal governnental body or
non-governnental body shall have the
authority to promul gat e rul es or
regul ati ons, pass | aws, or issue policies
or decisions that directly or indirectly
affect or govern agreenments, contracts,
or actions authorized by this part unless
such authority is specifically authorized
by this part or by the [FC (.

(b) The following is a non-inclusive list of
exanples of actions that State or |oca
governnental entities or non-governnent al
entities are specifically prohibited from
taking against the [FCIC] or any party
that is acting pursuant to this part.
Such entities may not:

(1) Inpose or enforce liens, garnish-
ments or other simlar actions
agai nst proceeds obtained or pay-
ments issued in accordance with the
[ FCI A], these regulations or con-
tracts or agreenments entered into
pursuant to these regul ations...

7 C.F.R § 400. 352.

For the proceeds in issue, PCA agrees that these provisions
preenpt state | aw for clains nade against the FCICor its reinsured
agents, but asserts that they do not preenpt state |aw governing
i ssues arising between PCA and the Cooks, after they received the

proceeds. The Cooks counter that the proceeds are not even subj ect



to a lien post-receipt, maintaining that the regul ati ons provide
the exclusive neans for a security interest in the proceeds.

“The pre-enption doctrine, whichis derived fromthe Suprenmacy
Clause, US Const., Art. VI, «c¢l.2, requires us to examne
congressional intent.” Rural Uilities Serv. v. Cajun El ec. Power
Cooperative, Inc. (Matter of Cajun El ec. Power Cooperative, Inc.),
109 F.3d 248, 253 (5th Gr. 1997).

Pre-enption nay be either express or inplied,
and i s conpel |l ed whet her Congress’ conmand is

explicitly stated in the statute’s | anguage or
inplicitly contained in its structure and

pur pose. W t hout explicit pre-enptive
| anguage in t he rel evant statute,
congressional intent to displace state | aw may
be inferred because ... the schene of federal

regulation may be so pervasive as to make
reasonabl e the i nference that Congress |left no
roomfor the States to supplenent it, because
the Act of Congress may touch a field in which
the federal interest is so dom nant that the
federal system wll be assuned to preclude
enforcenent of state | aws on the sane subj ect,
or because the object sought to be obtained by
federal |aw and the character of obligations
i nposed by it may reveal the sane purpose.

Even where Congress has not totally
supplanted a state law, the state law is
voided to the extent that it directly
conflicts with federal |[|aw This type of
conflict arises when conpliance with both
federal and state regulations is a physical
i npossibility; or when state | aw stands as an
obstacle to the acconplishnent and execution
of the full purposes and objectives of
Congr ess.

ld. at 253-54 (internal quotation marks and citations omtted).



O course, federal regul ati ons have the sane preenptive effect
as federal statutes. 1d. at 254. In review ng regulations which
preenpt state |law, we nust determ ne whether the agency’s “choice
represents a reasonabl e acconmodati on of conflicting policies that
were conmmtted to the agency’'s care by the statute”. | d. As
di scussed, toward this end, we review de novo the bankruptcy
court’s preenption ruling. See Branson v. G eyhound Lines, Inc.,
126 F.3d 747, 750 (5th Gir. 1997), cert. denied, ___ US, , 118
S. Ct. 1362 (1998).

For crop i nsurance proceeds that have been paid to the debtor,
neither the statute nor the regulations express an intent to
preenpt state secured transaction |law governing issues arising
between a debtor and a creditor. | nstead, the statute provides
that clains for indemmity are not subject to attachnent or other
| egal process “before paynent to the insured”. 7 U S C § 1509
(enphasi s added). O course, in this regard, the regulations
preenpt state lawonly to the extent that they are “not consistent
wth the purpose, intent, or authority” of the FCOA. 7 CF.R 8§
400. 351. And, the prohibition against the enforcenent of I|iens
agai nst such proceeds applies only to actions taken “against the
[FCIC] or any party that is acting pursuant to this part”. 7
C.F.R § 400.352(b).

Had Congress intended to preenpt state |law governing a

| ender’s enforcenent of a |lien against a debtor after the debtor’s
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recei pt of the proceeds, it would have provided for anti-attachnent
“before or after paynent to the insured”. It did not. Again, the
FCI A provides only that the lien shall not attach “before paynent
to the insured”. 7 U S. C. 8§ 1509 (enphasis added).

Therefore, we conclude that state law is preenpted only when
a creditor seeks to obtain the proceeds directly fromthe FC C or
one of its agents. \Wen the creditor does so, an assignnent in
accordance with 7 CF. R 8§ 401.8 is necessary. But, after the
proceeds are paid to the debtor, state | aw applies.

Recently, in a case involving very simlar facts, the
bankrupt cy judge who presided earlier over the case at hand reached
the sane conclusion as do we with respect to preenption. In re
Rees, 216 B.R 551 (Bankr. N. D. Tex. 1998), concerned whether the
Farm Service Agency had a perfected security interest in the
debtors’ crop i nsurance proceeds. There, as here, the creditor had
not obtai ned an assi gnnent of the proceeds in accordance with the
federal regulations. 1d. at 552.

The debtor in Rees (represented by the sane counsel as for the
Cooks) contended, as do the Cooks, that, “because federal
regul ations require assignnent of crop insurance proceeds to be
filed with the appropriate federal agency, such procedure preenpts
state | aw and prevents the [creditor] fromperfecting alien on the
crop proceeds under state law'. Id. at 552. And, the creditor in

that case, |like PCA here, countered that “the assi gnnment procedure
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is a nmethod of having the proceeds paid directly to the creditor,
but once the proceeds are received by the Debtors, they becone
subject to the [creditor’s] liens under state law. Id.

In Rees, the bankruptcy court held that the FCA and
regul ations did not prohibit the creditor fromenforcing its lien
under state |aw against federal crop insurance proceeds in the
hands of the debtor:

A readi ng of the above quoted regul ati ons
could | ead one to the conclusion that the only
way to obtain a lien on the proceeds of a crop
i nsurance policy is by an assignnent secured
in the manner described in the policy. This

is particularly true in reading the first
exanpl e under 8 400. 352(b) which prohibits the

inposition or enforcenment of liens on the
“proceeds obtained” or the “paynents issued”’
under the policy. However, such a reading

would clearly conflict with the |anguage of

the statute which prohibits liens on policy

proceeds “before paynent to the insured.” 7

U S C § 15009...
|d. at 554. Accordingly, the court concluded that, despite the
creditor’s failure to obtain an assignnent in accordance wth the
federal regulations, the creditor could “enforce its |ien against
the crop insurance proceeds in the hands of the insured Debtors”.
|d. at 556 (enphasis added).

The bankruptcy court’s reasoning in Rees is sound; its

conclusion, correct. Therefore, that same court erred earlier in

hol di ng that, for the case at hand, PCA could perfect its lien only

by obtai ni ng an assi gnnent in accordance with the FCl A regul ati ons.



3.

The bankruptcy court’s ruling on the validity of PCA's |lien
under Texas law is sonmewhat confusing. In ruling fromthe bench
it stated that the lien was invalid under Texas |aw because
i nsurance proceeds are contract rights, and the security agreenent
did not specify that the collateral included crop insurance
proceeds. Inits order denying PCA's newtrial notion, it repeated
that conclusion. But, it then stated that, even assunm ng arguendo
that, under Texas | aw, PCA had an enforceable |ien on the proceeds,
it still could not prevail because “[t]here was no nention of the
crop insurance proceeds in the security agreenent” and “[t]hus
there was no notice to the Cooks in the docunents prepared by the
PCA that the PCA was claimng a security interest in the crop
i nsurance proceeds”. In short, it is unclear whether the court
held the lien invalid because the security agreenent did not
mention crop i nsurance proceeds, or whet her that om ssion precl uded
PCA' s recovery irrespective of the lien's validity.

In any event, the bankruptcy court erred. The Cooks
apparently concede as nuch; they do not challenge or otherw se
respond to PCA's contentions regarding the lien’s validity under
Texas | aw. | ndeed, Texas |aw expressly provides that insurance
proceeds payable as the result of |loss or damage to collatera
constitute “proceeds” of that collateral:

“Proceeds” includes whatever is received
upon the sale, exchange, collection or other
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di sposition  of col | ateral or pr oceeds.

| nsurance payabl e by reason of | oss or danage

to the collateral is proceeds, except to the

extent that it is payable to a person other

than a party to the security agreenent...
TEX. Bus. & Cov CooE ANN. 8 9.306(a) (Vernon Supp. 1999) (enphasis
added) . Moreover, the Texas Suprenme Court has held that, under
Texas | aw, paynments to producers under federal farm ng prograns are
proceeds of collateral. See Sweetwater Production Credit Ass’' n v.
OBriant, 764 S.W2d 230 (Tex. 1988) (producer’s interest in crops
credited to producer to refrain fromplanting under PIK Diversion
Programcreated pursuant to 7 U.S.C. 8§ 1421 constituted “proceeds”
under 8§ 9.306(a)).

Accordi ngly, under Texas law, the term “proceeds”, which was
included in the security agreenent, enconpasses i nsurance proceeds.
Therefore, the Cooks were on notice that PCA was claimng a
security interest in their crop insurance proceeds.

B

PCA contends that the bankruptcy court erred by failing to
deny discharge under 11 U S. C. 8§ 727(a)(2)(A) and (a)(5), or
di schargeability of the debt pursuant to 11 U . S.C. § 523(a)(6). It
held that, because PCA did not have a lien on the proceeds, it
coul d not conpl ain about the Cooks’ use of them |In denying a new

trial, the court reiterated that, because PCA did not have the

lien, the Cooks were free to spend the proceeds as they chose; and



that, by using themto pay other creditors, the Cooks did not act
wth intent to hinder, delay, or defraud PCA.

Prelimnarily, the bankruptcy court held that there was no
evi dence that Ms. Cook participated in the activities about which
PCA conplains. PCA has not challenged this ruling. Accordingly,
PCA has abandoned its objections to Ms. Cook’s discharge. E. g.,
FED. R App. P. 28(a)(9); Huckabay v. Myore, 142 F.3d 233, 238 n.2
(5th Gir. 1998).

But, as for M. Cook, we conclude that the bankruptcy court’s
di scharge and dischargeability decisions were influenced by its
erroneous conclusions regarding PCA's Iien. Accordi ngly, those
i ssues nmust be reconsidered on remand.

L1l

For the foregoing reasons, that portion of the district
court’s judgnent affirm ng the bankruptcy court’s di scharge of Ms.
Cook is AFFIRVED;, that portion affirmng the bankruptcy court’s
concl usion that PCA did not have a valid |lien on the crop i nsurance
proceeds i s REVERSED; that portion affirm ng the bankruptcy court’s
deci sions on discharge and dischargeability is VACATED, and this
case is REMANDED for further proceedings consistent with this
opi ni on.

AFFI RVED i n PART; REVERSED i n PART,
VACATED i n PART; and REMANDED



