IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10046
Summary Cal endar

In The Matter O : BERRYMAN PRODUCTS, | NC.
Debt or

NATI ONW DE MUTUAL | NSURANCE COMPANY;
MATT VAN HART

Appel | ant s,

ver sus

BERRYMAN PRODUCTS, | NC.;
BERRYMAN PRODUCTS OF DELAWARE, | NC.

Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas

Bef ore W ENER, BARKSDALE, and EMLIO M GARZA, C rcuit Judges.
WENER, Circuit Judge:

This appeal arises fromthe Chapter 11 bankruptcy proceeding
of Berryman Products, Inc. and Berryman Products of Del aware, Inc.

(“Berryman” or “the Debtor”).! Appel l ants Nati onw de Mut ual

The briefs filed in this appeal reference a single Debtor,
“Berryman Products, 1Inc.,” but the appellees are listed as
“Berryman Products, Inc. and Berryman Products of Del aware, Inc.”
W refer to a single Debtor throughout the opinion, but to the
extent that both Berryman Products, Inc. and Berryman Products of
Del aware, Inc. are affected, the term Debtor in the singular



| nsurance Conpany and Matt Van Hart (collectively “Nationw de”)
appeal the district court’s grant of the Debtor’s notion to dism ss
Nat i onwi de’ s appeal of plan confirmation on the ground of nootness.
Based on the facts before us, we conclude that the nerits of the
appeal are noot and therefore, dism ss the appeal.
| .
FACTS AND PROCEEDI NGS

In March of 1993, the Debtor voluntarily filed for relief
under Chapter 11 of the Bankruptcy Code (the “Code”) as a result of
being cast in judgnment for $7.5 mllion in a products liability
suit. That case arose froman accident that occurred in California
on which Matt Van Hart (“Hart”) sued Berryman and others all eging
that he sustained injuries in a car that had been serviced wth
brake cl eaner manufactured by Berryman (the “Hart Lawsuit”). Anong
others, Hart also sued the distributor of the brake cleaner, C P
Hunt Conpany (“Hunt”). After a jury trial, the California court
found Berryman and Hunt jointly and severally liable for $7.5
mllion, being 80% of the damages sustained by Hart.

At the tinme of the accident, Berryman was i nsured by Corporate
Underwiters, Ltd., which failed to indemify Berryman for | osses
it suffered by virtue of the Hart judgnent. The specter of this
j udgnent notivated Berryman to file voluntarily for reorgani zati on

under Chapter 11 of the Code. Hunt, the party jointly and

ref erences both entities.



severally liable with Berryman for the Hart judgnent, was insured
by Nati onwi de, which then settled with Hart. Nationw de agreed to
pay Hart $6 million in exchange for a release fromliability and
the authority to pursue clains in Hart’s nane.

One nonth after Nationw de settled with Hart, Berryman filed
suit against its own risk manager and Nationwi de (the “Berryman
Lawsuit”), alleging negligence, breach of express and inplied
contracts and warranties, breach of fiduciary duties, and negli gent
m srepresentation in connection with their conduct during the Hart
Lawsuit. Additionally, Berryman appeal ed the verdict in the Hart
Lawsuit, which was eventually reversed for trial errors and
remanded in early 1995 for a new trial.? Both the Hart and
Berryman Lawsuits are still pending.

At the onset of the Berryman bankruptcy proceeding,
Nati onwi de, on behalf of Hunt, filed a proof of claim for $6
mllion, the anobunt paid on the personal injury/products liability
claim On the recommendation of Berryman, the court estimted
Nati onwide’s claimto be $6 mllion for purposes of voting and
evaluating the feasibility of a plan; resolution of the Hart and
Berryman Lawsuits was not predicted to occur until three to five
years after plan confirmation. Hart too filed a claim for the

remaining $1.5 mllion of the net $7.5 mllion personal injury

2Unl i ke Berryman, Nationw de di d not appeal the verdict in the
Hart Lawsuit.



j udgnent . 3

The Debtor’s Reorgani zation Plan (the “Plan”) was structured
to assure repaynent of 100% of the present value of the clains
t hrough i ssuance of interest-bearing, fifteen year notes for the $6
mllion and $1.5 mllion, respectively. As state court litigation
was ongoing, the termof the notes was set to conmence on entry of
final orders resolving all contested matters in the Hart and
Berryman Lawsuits. In other words, in an effort to avoid undue
delay in the admnistration of the Plan, Nationwi de’s clains were
characterized as contingent and unliquidated.* Nationw de objected
to the Plan on various grounds and was the only class of creditors
to vote against it. The bankruptcy court held a two-day hearing to
evaluate the Plan and contenplate Nationw de’s objections,
ultimately confirmng the Plan in July, 1994.

The next nonth, Nationw de sought a stay fromthe bankruptcy
court to prevent the Plan’s execution and appeal ed the bankruptcy
court’s order of confirmation to the district court. The
bankruptcy court denied the stay on the nerits, and Nationw de

appealed its request for a stay to the district court. GCiting the

3During the pendency of the bankruptcy proceedi ng and t he Hart
Lawsuit appeal, Matt Van Hart died and all clains in his nane have
subsequently inured to his estate.

‘See 11 U.S.C. § 502(c) (1994); Baxr. R 3018(a) (providing
for the estimation of clains for purposes of voting to accept or
reject a plan).



failure to follow Bankruptcy Rule 8005,° the district court
i kewi se denied the stay. Nati onwi de neither filed an anended
request to correct the deficiencies noted by the district court nor
appeal ed the denial of the stay to this court. |In the absence of
a stay to prevent execution of the Plan, the Debtor commenced
i npl ementation by paying its creditors (wth the exception of the
Nati onwi de cl ai ns, which were contingent).

As noted, Nationw de had al so appeal ed t he bankruptcy court’s
order confirmng the Plan to the district court. Arguing that this
appeal was noot, the Debtor filed a notion to dismss, which was
foll owed by an exchange of response and reply nenos. Mre than a
year after the appeal of plan confirmation was filed —in January,
1996 —— Nationw de requested a hearing on the matter, which the
district court denied. Al t hough it eventually set a hearing in
Decenber, 1997, the district court ultimtely cancel ed the hearing
and granted the Debtor’s notion, finding the appeal nobot and
i nequi t abl e. The district court focused on (1) Nationw de’s
failure to obtain or diligently seek a stay of the Plan, (2) the
Plan’s resulting inplenmentation, and (3) the inevitable prejudice

that the Debtor would incur from a reversal. Nationw de tinely

SBankruptcy Rul e 8005 provides that a notion for stay pendi ng
appeal nmade to the district court nust show why the relief was not
obt ai ned fromthe bankruptcy judge. BaAaNKR R 8005. The district
court found that “appellant in no way i ndicates the reasons for the
bankruptcy judge’ s denial of its request for a stay.” The district
court further noted that notw t hstandi ng t he procedural deficiency,
appellants failed to nake the necessary show ng that they were
entitled to a stay pendi ng appeal .

5



filed this appeal.
.
ANALYSI S

A. St andard of Revi ew

In the bankruptcy appellate process, we perform the sane
function as did the district court: Fact findings of the
bankruptcy court are reviewed under a clearly erroneous standard
and issues of law are reviewed de novo.?®

B. Applicable Law

Nati onw de contests the district court’s dismssal of its
appeal challenging confirmation of the Plan. Nationw de urges us
to reverse the order of dismssal and reach the nerits of the
appeal, contending that the npotness analysis applied by the
district court was flawed. Nati onwi de focuses on the district
court’s finding that reversal of the Plan would disrupt trade
rel ati onshi ps and jeopardi ze the Plan’s econom c core. | nst ead,

Nati onwi de asserts, the Debtor, inits exclusive discretion, could

Matter of Crowell, 138 F.3d 1031, 1033 (5th Cir. 1998);
Matter of U. S. Abatenent Corp., 79 F.3d 393, 397 (5th Cr. 1996);
In re Block Shim Dev. Co.-lrving, 939 F.2d 289, 291 (5th Cr.
1991). Nationw de urges this court to adopt a plenary standard of
revi ew because the district court on appeal did not have access to
the entire bankruptcy court record. In our review, we are not
limted to the record exam ned by the district court, but refuse to
adopt a plenary standard of reviewas it applies to i ssues of fact.
As we have repeatedly held, findings of fact are revi ewed under the
clearly erroneous standard. See Block Shim 939 F.2d at 291 (in
eval uating dism ssal of a case as noot, the court “reviews factual
findings of the district court using a clearly erroneous standard
inlight of the entire record.”).

6



choose to forego repaynent fromits creditors, thereby maintaining
the status of the Plan and precluding a finding of nopotness.

The standard for nootness in the bankruptcy context differs
froma constitutional nootness analysis. Articlelll of the United
States Constitution  requires aninquiry into whether a live case or
controversy exists; in contrast, reviewing courts considering
bankrupt cy appeal s such as the one now before us seek to determ ne
whet her i npl enentati on of the reorgani zation plan has progressed to
a point at which fundanental changes in the plan woul d jeopardize
its success.’” Stated differently, we nmay decline to consider the
merits of confirmation when a plan has been so substantially
consummated that effective judicial relief is no | onger avail able
——even though the parties may have a viable dispute on appeal.?
Hi storically, when evaluating dismssal of chall enges to
reorgani zati on plans in a bankruptcy case as noot, we have | ooked
to see whether (1) a stay has been obtained, (2) the plan has been
substantially consunmmated, and (3) the relief requested would
affect either the rights of parties not before the court or the

success of the plan.® Nationwi de argues that in this case each of

I'n re Manges, 29 F.3d 1034, 1038-39 (5th Cir. 1994), cert.
deni ed, 513 U. S. 1152 (1995).

81d. at 1039; see also In re Andreuccetti, 975 F.2d 413, 418
(7th Gr. 1992); Inre Cystal Gl Co., 854 F.2d 79, 82 (5th Cr.
1988); In re Roberts Farnms, Inc., 652 F.2d 793, 798 (9th Cr.
1981) .

Manges, 29 F.3d at 1039; Block Shim 939 F.2d at 291.
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the elenents is lacking in sone respect; accordingly, we now
eval uate each in turn

1. Failure to obtain a stay

The first question in a nootness inquiry is whether the
appel l ants secured a stay to prevent execution of the Plan. As
correctly noted by the Debtor, the requirenent of a stay
encapsul ates the fundanental bankruptcy policy of reliance on the
finality of <confirmation orders by the bankruptcy court.?1
Nati onw de asserts that because it diligently pursued a stay, its
failure to obtain the stay does not require dismssal of the

proceeding as nmoot.! W rejected this argunent in In re Manges. !?

In response to a simlar argunent, we cited with approval a Seventh

Circuit opinion that stated, “[a] stay not sought, and a stay

°See In re Public Serv. Co., 963 F.2d 469, 471-72 (1st Cir.)
(“the equitabl e conponent [to the npot ness doctrine] centers on the
inportant public policy favoring orderly reorganization and
settlenment of debtor estates”), cert. denied, 506 U S. 908 (1992);
In re Information Di al ogues, Inc., 662 F.2d 475, 476-77 (8th Gr.
1981) (“[T]he nopotness doctrine pronbtes an inportant policy of
bankruptcy |l aw —that court-appoi nted reorgani zati ons be able to
go forward in reliance on such approval unless a stay has been
obt ai ned. ”).

“Nationwide cites | n re Federated Dept. Stores, Inc., 44 F. 3d
1310 (6th Gr. 1995) and Matter of 203 LaSalle St. Partnership, 126
F.3d 955 (7th Gr. 1997), cert. granted, 118 S.C. 1674 (1998), to
support its proposition. In our view, however, neither of these
cases provide guidance. Federated involved the appoi ntnent of a
financi al advi sor, which the <court termed a “collatera
consequence” to reorgani zation, 44 F.3d at 1315-16, and 203 LaSalle
St. involved the reversal of a bankruptcy plan because innocent
third parties were unharned. 126 F.3d at 961

1229 F. 3d at 1039-40.



sought and denied, lead equally to the inplenentation of the plan
of reorganization.”®® |In Manges we recognized that a review ng
court’s decision not to grant a stay is often dispositive of a
nmoot ness chal | enge on appeal, but that provisions of the Bankruptcy
Code “preordain” such a consequence. !

In this case, Nationw de unsuccessfully petitioned both the
bankruptcy and district courts to obtain a stay, yet failed to
appeal the stay to this court or to anend its notion in the
district court to conply with procedural inadequacies. In the
absence of a stay, the Plan becane effective and was i npl enented
over the course of four years. Consistent with our Manges opi ni on,
we conclude that even though Nationw de sought a stay — pursued
wth a marked lack of diligence, we mght add — the stay was
deni ed and the Plan was | argely inpl enented. Consideration of this
factor thus mlitates in favor of dism ssal for nootness.

2. Substanti al consunmmati on of the Pl an

The second question in the nootness inquiry is whether the
Pl an has been substantially consummat ed, whi ch the Code defi nes as:
(a) transfer of substantially all property the plan proposes to
transfer; (b) the debtor’s assunption of the busi ness or managenent

of substantially all property dealt with by the plan; and (c)

BManges, 29 F.3d at 1040, quoting In re UNR Indus., Inc., 20
F.3d 766, 769-70 (7th Cir.), cert. denied, 513 U.S. 999 (1994).

“Manges, 29 F.3d at 1040 (citing to sections of the Bankruptcy
Code and Bankruptcy Rules that prohibit reversal or nodification
of unstayed bankruptcy orders).



conmencenent of distribution under the plan.® At this tine —nore
than four years after the effective date of the Pl an —the Debt or
has repaid $1.37 nmillion in trade debt and has retired $2.15
mllion in secured debt owed to an insider of the conpany; the
al l owed cl ai ns has been effectively repaid in full.?®

Nati onw de argues that because distributions have never
conmenced on its $6 mllion claim the plan cannot have been
substantially consummat ed. Nationwi de attenpts to characterizeits
claim as non-contingent and |iquidated because the bankruptcy
court, in an estimation proceeding, recognized the indemity
obligation owed to Nationwi de by the Debtor. Nationw de supports
its argunment by attenpting to distinguish its right to indemity
fromthe personal injury judgnent in the Hart Lawsuit, insisting
that its indemity claimis not contingent on the outconme of the
Hart Lawsuit appeal. We di sagree. The judgnment in the Hart
Lawsuit was partially satisfied by Nationw de, which sought
indemmity for its paynent. This paynent, however, is the basis of
the Debtor’s claim against Nationwi de on grounds of breach of

warr anty and fiduciary duties (the Ber r yman Lawsuit).

1511 U.S. C. § 1101(2) (1994).

¥The district concluded that substantial consummation had
occurred based on 150 distributions to trade creditors totaling
$337,000. Subsequent to the briefings in the district court, the
Debt or made additional paynents under the Plan. W evaluate all
paynents made by the Debtor at the tine this appeal, which includes
t hese additional paynents. See Manges, 29 F.3d at 1041 (“[T]his
court may review evidence as to subsequent events not before the
courts bel ow which bears upon the issue of npotness.”)

10



Consequently, the indemity obligation owed by the Debtor to
Nationw de is directly contingent on the outconme of both the Hart
and Berryman Lawsuits.

Furthernore, the bankruptcy court estimted the value of

Nati onwide’s claimat $6 mllion solely for voting and feasibility
pur poses —not for allowance. Nationwide's claimw Il not becone
an “allowed” claimuntil the conclusion of all the state court

litigation. At the present tinme, the Debtor has fulfilled all
obligations allowed under the Plan, thereby resulting in its
substantial consummation. W find Nationwde's argunents
unavailing and conclude that the second factor in this analysis
wei ghs in favor of dism ssal as noot.

3. Ef fect on parties not before the court

The final question in the npbotness inquiry is whether the
requested relief would affect the rights of parties not before the
court or the success of the Plan. Nationw de assures us that it
does not seek pieceneal revision or anendnent of the Plan, but
requests reversal of Plan confirmationinits entirety. 1n seeking
reversal of confirmation, Nationw de contends that the Debtor need
not restore distributions made under the Plan, citing section 549
of the Code to support this proposition. Nationw de’s argunent,

however, has no applicability in this context. Section 549

7See Block Shim 939 F.2d at 291 (finding substantial
consummat i on under the Code because “Block Shimand its creditors
have conpl eted every transfer contenplated by the plan.”).

11



provides, in pertinent part: “[T]he trustee may avoi d a transfer of
property of the estate . . . that is not authorized by this title
or by the court.”® Under this section, a two year statute of
limtations is placed on recovery of such post-petition transfers

unaut hori zed by the Code. ' In contrast to the situation addressed

in section 549, the Plan expressly authorized the paynents nmade by
the Debtor in accordance with the Bankruptcy Code. Section 549
does not address Nationw de’s argunent, and Nationw de does not
cite any authority for the proposition that, in reversing the Plan,
t he Debtor can forgo repaynent fromcreditors. To the contrary, we
remain satisfied that reversal of the Plan neans exactly that —
placing the parties in the status quo pre-confirmation. 2
Unraveling the Plan at this tinme clearly would affect the
position of trade creditors who granted concessions to the Debtor
under the reorganization. In fact, trade creditors reinstated
favorabl e pre-bankruptcy terns to the Debtor in exchange for ful
satisfaction of their clains. The restored terns fueled the

success of the reorganization and allowed the Debtor to pass

1811 U.S.C. § 549(a) (1994).

¥1'd. (enphasis added). The Debtor in this case would be
outside of the two year limt.

20See e.g. Manges, 29 F.3d at 1043 (doubting that the status
quo as it existed before the confirmation order could be attained
if the court unraveled the Plan); Mam Cr. Ltd. Partnership v.
Bank of New York, 838 F.2d 1547, 1557 (11th C r. 1988) (hol ding
that it would be legally and practically inpossible to restore the
status quo before confirmation), cert. denied, 488 U. S. 823 (1989).

12



savings on to its custoners. Reversal of these paynents woul d
frustrate creditor relations and the energence of the Debtor as a
vi abl e goi ng concern in the econony.?? W are satisfied that, |ike
the first two factors, this third one weighs against interfering
wth the Plan after the passage of sone four years.
L1,
CONCLUSI ON

The district court properly granted the Debtor’s notion to
di sm ss because Nationw de’s appeal net the test for nopotness
Nati onw de did not secure or diligently pursue a stay to prevent
execution of the Plan, as a result of which the Plan was
substantially consummat ed. The Debt or has exti ngui shed 100%of the
obligations provided for in the Plan, with the exception of the
Nati onwi de cl ai ns, which presumably will be all owed when all state
court litigationis finally resolved. Returning the Debtor to the
pre-confirmation status quo now woul d underm ne the success of the
Plan and jeopardize critical trade relations of the Debtor. For
the forgoing reasons, we decline to reach the nerits of the Plan,
and we dism ss the appeal of confirmation order as noot.

APPEAL DI SM SSED

2lsee Crystal G, 854 F.2d at 81 (“loss of this plan would
di srupt a very successful organization”).
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