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BENAVI DES, Circuit Judge:

Texas state prisoner Feliz Talaz Villegas appeals the
dismssal of his petition for a wit of habeas corpus. The
district court found that Villegas did not file his petitionwthin
the limtation period established by the Antiterrorism and
Effective Death Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat.
1214 (1996) (“AEDPA’). W conclude that the statute of limtations
was tolled while Villegas's second state habeas petition was
pendi ng. Because we exclude that tine period fromthe cal cul us, we
find that Villegas’'s federal petition was tinely. We therefore
vacate the judgnent and remand for further proceedi ngs.

I
On March 21, 1991, a jury convicted Villegas of one count of



aggravat ed sexual assault and two counts of i ndecency with a child.
The trial court sentenced himto a termof inprisonnent for thirty-
five years for the fornmer count and a term of inprisonnent for
fifteen years for each of the latter counts. On Sept enber 21

1992, the Court of Appeals affirnmed Villegas's conviction.
Villegas did not file a petition for discretionary reviewwth the
Texas Court of Crimnal Appeals.

Villegas filed his first state habeas corpus petition on
January 27, 1995. This application included a claim of
insufficient evidence, a claim based on the use of extraneous
offenses, a challenge to the indictnent’s charging three non-
property offenses arising out of the sane transaction, and an
argunent that the trial court erred in denying Villegas's notion
for a newtrial based on newly discovered evidence. This petition
was denied without witten order on June 28, 1995. Villegas filed
a second state habeas corpus petition on March 26, 1996. The
grounds raised in the second application were that Villegas was
denied a conplete copy of his trial court records and that he
received ineffective assistance of counsel. In accordance wth
section 4 of article 11. 07 of the Texas Code of Crim nal Procedure,

this petition was dism ssed as successive or an abuse of the wit



on April 9, 1997, over one year after it was filed.

Pursuant to 28 U.S.C. 8 2254, Villegas filed a petition for a
writ of habeas corpus in federal district court on or about Cctober
7, 1997. In support of this petition, Villegas clained that he
recei ved i neffective assi stance of counsel and that the trial court
erred in denying his notion for a new trial based on newy
di scovered evi dence. Because Villegas filed his petition after the
effective date of AEDPA, its provisions govern his clains. See
Li ndh v. Mirphy, 521 U.S. 320 (1997).

The respondent noved to disnmiss the petition on the ground
that it was barred by the statute of limtations set forth in 28
US C § 2244(d) (1), as anended by AEDPA. Vil l egas opposed the
not i on, relying on AEDPA's tolling provision, 28 U S . C
8§ 2244(d)(2). He argued that the pendency of his second state
petition had tolled the limtation period and that his federa
petition was therefore tinely. The nmagistrate judge to whom the
matter was referred recomended that the petition be dismssed with
prejudice as tine-barred. In making this recommendation, the
magi strate judge found that Villegas’s successive state application
had not been “properly filed” as that termis used in § 2244(d)(2)
and that, as a consequence, its pendency had not tolled the
limtation period. Villegas filed a witten objection to the
magi strate judge’ s recomendati on. The district court subsequently
adopted the nmagistrate judge's report and recommendation and
dismssed Villegas’s petition wth prejudice. Villegas filed a

timely notice of appeal, and the district court granted a
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certificate of appealability for our consideration of the question
whether Villegas’'s second state habeas corpus petition was
“properly filed” for purposes of 28 U S.C. 8§ 2244(d)(2).
I

Before AEDPA's enactnent, a prisoner faced no strict tine
constraints in filing a petition for a wit of habeas corpus. See
Davis v. Johnson, 158 F.3d 806, 809 n.4 (5th Cr. 1998). AEDPA
amended 28 U. S.C. §8 2244 to establish a one-year Iimtation period
for filing a habeas petition in federal court. |In nost cases, the
limtation period runs from®“the date on which the judgnent becane
final by the conclusion of direct review or the expiration of the
time for seeking such review” 28 U S C 8§ 2244(d)(1)(A). I n
United States v. Flores, 135 F. 3d 1000 (5th Cr. 1998), however, we
held that this one-year limtation period cannot be applied
retroactively to extinguish clainms that were technically tine-
barred prior to AEDPA s enactnent. Fl ores established that a
petitioner such as Villegas, whose conviction becane final prior to
AEDPA' s enactnent, is afforded one year foll ow ng AEDPA' s effective
date, April 24, 1996, to file an application for a wit of habeas
corpus.! See id. at 1006; cf. Flanagan v. Johnson, 154 F.3d 196
(5th Gr. 1998) (clarifying that AEDPA s enactnent date i s excl uded

fromthe conputation of the one-year period applicable to petitions

'Flores dealt with the linmtation period set forth in 28 U S. C
§ 2255, but relied on cases interpreting the simlar provision of
28 U.S.C. 8§ 2254. The holding in Flores applies to
petitions filed under both 8 2255 and § 2254. See Flanagan v.
Johnson, 154 F.3d 196, 200 n.2 (5th Gr. 1998).
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that woul d otherwi se be tine-barred as of April 24, 1996, such that
petitions filed on or before April 24, 1997, are tinely).

Villegas submtted his petition after April 24, 1997, but
asserts that his filing did not fall outside the l[imtation period.
Villegas relies on AEDPA' s tolling provision, codified at 28 U. S. C
§ 2244(d)(2), which states:

The time during which a properly filed application for

State post-conviction or other collateral review with

respect to the pertinent judgnent or claimis pending

shall not be counted toward any period of limtation

under this subsection.
In Fields v. Johnson, 159 F.3d 914 (5th Cr. 1998), we held that
petitioners whose convictions becane final before AEDPA s enact nent
may rely on this tolling nechanism during the pendency of a
petition covered by 8§ 2244(d)(2). Assessing the nerit of
Villegas’s claim requires that we ascertain the neaning of
“properly filed” as that term appears in 8 2244(d)(2), as only
properly filed applications wll trigger the Act’'s tolling
provision. Specifically, we nust determ ne whether a successive
state petition may fit within the scope of §8 2244(d)(2).

Villegas argues that his second state habeas corpus petition
was filed in accordance with Texas’ s procedural filing requirenents
and that the dismssal of that petition as successive has no
bearing on whether it was properly filed. The respondent argues
that Villegas’s second state petition was not properly filed
because it was dism ssed as successive. The respondent asserts

that allowing tolling based on the second petition would underm ne

t he purpose of the limtation period by allowi ng a prisoner to file
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endl ess state petitions while preserving his ability tofile stale,
but technically tinely, federal petitions.
The majority of courts that have considered this issue have

concl uded that a properly filed application’” is one submtted
according to the state’s procedural requirenents, such as the rul es
governing notice and the tinme and place of filing.” Lovasz v.
Vaughn, 134 F.3d 146, 148 (3d G r. 1998); accord, e.g., Souch v.
Harkins, 21 F. Supp. 2d 1083 (D. Ariz. 1998); Galindo v. Johnson,
19 F. Supp. 2d 697 (WD. Tex. 1998); Ellis v. Johnson, 11 F. Supp.
2d 695 (N.D. Tex. 1998); Hughes v. Irvin, 967 F. Supp. 775
(E.D.N Y. 1997). A handful of district courts have found instead
that a properly filed applicationis one that is not frivol ous, but
these courts have offered little analysis to support their
conclusion that the phrase “properly filed” connotes sone neasure
of nmerit. See Washington v. Granml ey, No. 97 C 3270, 1998 W. 171827
(ND II'l. Apr. 10, 1998); H Il v. Keane, 984 F. Supp. 157
(E.D.N Y. 1997); Valentine v. Senkowski, 966 F. Supp. 239 (S.D. N.Y.
1997) . W agree with the majority line of cases and, based on
principles of statutory construction and concerns regarding comty
and exhaustion, we hold that a “properly filed application” for
8§ 2244(d)(2) purposes is one that conforns with a state’'s

applicabl e procedural filing requirenents.? W further hold that

By procedural filing requirements, we nean those prerequisites
that nust be satisfied before a state court will allow a petition
to be filed and accorded sone |evel of judicial review Such
filing requirenents are not limted to the rules governing notice
and the tinme and place of filing and may include, for exanple, a
requi renent that the petitioner obtain judicial authorization for
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Villegas’s second petition, although dism ssed as successive, was
properly filed and thus tolled the applicable limtation period.

Nei t her AEDPA nor its |l egislative history explains which state
filings qualify as properly filed applications. See S. Rep. No.
104-179 (1995), reprintedin 1996 U S.C. C. A N 924; H R Conf. Rep.
No. 104-518 (1996), reprinted in 1996 U S.C.C A N 944. Like the
Third Grcuit, we are reluctant to engraft a nerit requirenent into
§ 2244(d)(2) without some indication of congressional intent to do
so. See Lovasz, 134 F.3d at 149 (“After all, Congress chose the
phrase ‘a properly filed application,’ one into which we do not
read any requirenment that the application be non-frivolous.”).
That we deal here with a statute that constrains the right to seek
a wit of habeas corpus also inclines us to resist an
interpretation that goes beyond the pl ain neaning of § 2244(d)(2).
Wthout a clear sign of congressional intent, this court ought not
derogate that right by reaching for an overbroad interpretation
See Glindo, 19 F. Supp. 2d at 706-08; cf. Lonchar v. Thomas, 517
U S 314, 330 (1996) (“[Given the inportance of a first federa
habeas petition, it is particularly inportant that any rule that
woul d deprive inmates of all access to the wit should be both
clear and fair.”).

W simlarly refuse to find that a successive state
application or one containing procedurally barred clains is per se
inproperly filed. Section 2244(d)(2) explicitly requires only that

a state application be properly filed. Had Congress intended to
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condition tolling on a state court finding of nerit, it could have
drafted 8 2244(d)(2) to exclude frivolous petitions fromits scope.
So too could Congress have crafted a provision that clearly
withheld tolling fromprisoners filing in state court successive
petitions or petitions containing procedurally barred clains.
Congress enacted AEDPA agai nst a backdrop of federal habeas |aw
dealing with procedurally barred clains. See, e.g., Coleman v.
Thonpson, 501 U. S. 722, 750 (1991) (barring federal habeas review
of clains defaulted in state court pursuant to an independent and
adequate state procedural rule wunless the petitioner can
denonstrate cause and prejudice or a fundanental m scarriage of
justice); cf. Souch v. Harkins, 21 F. Supp. 2d 1083, 1087-88 (D.
Ariz. 1998) (observing that an extensive body of |aw governs
federal habeas petitions raising procedurally barred clains and
reasoning that, if Congress had sought to alter this |Iegal
| andscape, it woul d have made such an intent clear). Congress also
dealt with the problens rai sed by successive petitions at the sane
time that it drafted § 2244(d)(2). See 28 U. S.C. § 2244(a)-(b).
That Congress nonet hel ess chose not to address successive state
petitions or procedurally barred clains in § 2244(d)(2) convi nces
us all the nore that we ought not assune an overly broad neani ng of
“properly filed.”

Qur <close reading of § 2244(d)(2) also conports wth
principles of comty and concerns regarding exhaustion. The
Suprene Court has stated that “the States should have the first

opportunity to address and correct alleged violations of state
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prisoner's federal rights.” Coleman, 501 U. S. at 731. AEDPA was an

attenpt on the part of Congress to “‘reduce federal intrusion into

state crimnal proceedings, Lovasz, 134 F.3d at 148 (citation
omtted), encourage claim exhaustion, see 28 U S.C. 82254(b)(1),
and accord greater deference to state court adjudications, see 28
US C 88 2254(d)(1)-(2), (e)(1); Gochicoa v. Johnson, 118 F. 3d
440, 444 (5th Cr. 1997); Drinkard v. Johnson, 97 F.3d 751, 767-69
(5th Gr. 1996). Qur interpretation of 8 2244(d)(2) is in keeping
wth these statutory purposes.

Wth respect to comty concerns, we agree with the Third
Circuit that “if a state allows petitioners to file second or
subsequent petitions for post-conviction relief, federal courts
shoul d not undermne the state’s decision by refusing to toll the
one-year period of limtation of 8§ 2244(d)(1l) where a second or
subsequent petitionis pending in the state court system” Lovasz,
134 F. 3d at 148. AEDPA evinces no congressional intent to enbroi
federal courts in problematic determ nations of the nerit of state
court filings. See id. at 149 (finding a nerit inquiry to be
i nappropriate and unnecessary); Hughes v. lrwin, 967 F. Supp. 775,
778-79 (E.D.N. Y. 1997) (highlighting the difficulties posed by a
substantive nerit inquiry). Moreover, we see no reason to second-
guess state legislatures’ decisions regarding the disposition of
state applications for post-conviction or other collateral review

At this tinme, as when Villegas filed his second state
petition, Texas places no absolute tine or nunerosity limtations

on the filing of applications for a wit of habeas corpus after a
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conviction not involving the inposition of the death penalty. See
Tex. Gim P. Code Ann. art. 11.07 (West Supp. 1999). Texas could
have pl aced greater restraints on the tinme or nunber of filings by
prisoners such as Villegas, see, e.g., id. art. 11.071 § 4
(establishing the tinme frame for filing a habeas application in a
death penalty case), but it did not. So too, Texas could have
enacted a statutory schene precluding the filing of a successive
petition w thout prior judicial authorization. See, e.g., 28
US C 8 2244(b)(3)(A)-(B) (conditioning the filing of a successive
federal habeas petition on the authorization of such filing by a
t hree-judge panel of the court of appeals);® Ind. R Proc. Post-
Conviction Renedies 1, 8 12 (directing Indiana state courts to
decline to authorize the filing of a successive petition unless the
petition formand proposed successive petition denonstrate that the
petitioner is entitled torelief). Nor did the State court refuse
to accept Villegas' s successive petition for filing, as it nmay do

in certain circunstances. See Lowe v. Scott, 48 F.3d 873, 875 (5th

The dissent argues that 8§ 2244(b)(3) is a procedural filing
requi renent pertaining to successive petitions. W agree. From
that fact, the dissent then leaps to the further concl usion that
any state rule pertaining to successive petitions nust also be a
procedural filing requirenent. This leap is unsupported in |ogic.
Congress relied on a filing requirenent to limt successive
petitions. |In contrast, sone states, including Texas, have sought
to di scourage successive petitions by limting the availability of
relief, instead of prohibiting the actual filing of such
appl i cations. Section 4 of article 11.07 of the Texas Code of
Crimnal Procedure allows the filing of a successive petition but
then requires judicial consideration of the application to
ascertain whether it contains sufficient facts to allow the court
to delve into the nerits of the individual clainms set forth in the
petition.
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Cr. 1995) (recognizing the abuse-of-the-wit doctrine which
“allows the court after finding that petitioner has abused the
wit, to refuse to accept or file the habeas petition absent a
show ng of cause that the contention could not have been raised in
the prior proceeding”); Ex parte Dora, 548 S.W2d 392, 394 (Tex.
Crim App. 1977) (delineating circunstances in which state court
may decline to file an application for a wit of habeas corpus);
cf. 28 U S.C. § 1915(g) (barring civil actions by prisoners whose
three or nore previous actions were dismssed as frivol ous and who
are proceeding in forma pauperis); id. 8 1915A (allow ng a court to
review prisoner conplaints for frivolous <clainms and imune
defendants prior to docketing); Tex. Crim P. Code Ann. art. 11.07
8 5 (“The Court of Crimnal Appeals may deny relief upon the
fi ndi ngs and concl usi ons of the hearing judge w thout docketing the
cause.”). In fact, Texas |l aw specifically contenplates the filing
of successive applications. The Texas Code of Crim nal Procedure,
al though sharply constraining Texas courts in their review of
successive petitions, allows them to grant relief in limted
i nstances, notwithstanding the filing of an earlier application

See Tex. CGim P. Code Ann. art. 11.07(4) (delineating the
circunstances in which a court may consider the nerits of or grant

relief based on a successive petition).* Thus, |ike Congress with

“Section 4 of article 11.07 precludes a grant of relief based on
a successive petition, unless the petitioner denonstrates facts
sufficient tofit wwthin a statutory exception allowng relief. W
view 8 4 as alimtation on a Texas state court’s ability to grant
relief for a successive petition, as opposed to an absolute bar to
the filing of such a petition. Although, pursuant to 8§ 4, a Texas
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AEDPA, Texas has established a policy regarding successive
petitions. As that matter is left to the states--the first forum
for resolution of habeas clains--we find it unlikely that Congress
intended its tolling provision to result in indifference to, or
even interference with, a given state’s handling of petitions for
post -conviction relief.

We agree with the Third Crcuit that we should not enbrace an
interpretation of 8 2244(d)(2) that would “di scourage petitioners
fromexhausting all their clainms in state court, even by neans of
a second or subsequent petition for post-conviction relief where
perm ssible under state |aw, before seeking habeas review in
federal court.” Lovasz v. Vaughn, 134 F.3d 146, 148 (3d Cr. 1998).
Maki ng tolling contingent upon sone neasure of success before the
state courts would underm ne AEDPA' s enphasis on exhaustion.
Unable to predict whether the state court will find that their
successive petitions fit within the statutory exceptions all ow ng
relief, many prisoners seeking to ensure conpliance with AEDPA' s
limtation period either would forgo the successive state filing
and submt a premature federal petition or would sinultaneously

file state and federal petitions. Federal courts would then face

state court will not automatically consider the nerits of clains
raised in a successive petition, it wll accept the petition for
filing and review the application to determ ne whether the
statutory exceptions are net. See, e.g., Ex parte Tucker, 973

SSW2d 950 (Tex. Crim App. 1998) (exam ning whether second
application for wit of habeas corpus contained facts sufficient to
establish an exception allowng a grant of relief on the basis of
the application); Ex parte Sowell, 956 S.W2d 39 (Tex. Crim App.
1997) (sane). |If the successive petition does not fit within an
exception, the state court wll dismss it. This process is
distinct fromthe refusal to accept a petition for filing.
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the dil emma of hol ding petitions in abeyance or di sm ssing w thout
prejudice petitions that nmay |ater be tine-barred by virtue of the
ensui ng state court determ nation. See Brewer v. Johnson, 139 F. 3d
491, 493 (5th Cr. 1998) (per curianm) (noting a district court’s
authority to abate or dismss a petition if the prisoner has not
exhausted avail able state renedies). Section 2244(d)(2), as we
have interpreted it, avoids these pitfalls by allowing tolling if
a prisoner conplies wth the state's procedural filing
requi renments. |In this nmanner, AEDPA encourages exhaustion, avoids
pi eceneal and successive federal filings, and | eaves established
doctrine to deal with procedurally barred cl ai ns.

W are mndful of the respondent’s concern that allow ng
tolling for meritless state petitions wll undermne thelimtation
period i nposed by AEDPA. Al t hough our interpretation may forestal
final resolution of sonme petitions, it will not extend to an
excessive degree the tine for filing; in nearly every case, the
tolling will last only as long as the state court takes to resol ve
t he pending application because any |apse of tinme before a state
application is properly filed will be counted agai nst the one-year
limtation period. See Flanagan v. Johnson, 154 F.3d 196, 199 n.1
(5th CGr. 1998). Thus, a prisoner will not be able to revive an
expired limtation period by sinply filing a state petition in
conformty with basic procedural requirenents. Furthernore, the
potential for delay may decline as states place stricter
restrictions on the filings that are the basis of tolling. In the

meantime, Texas’s judicial abuse-of-the-wit doctrinewll| serve as
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an inpedinent to the repeated filing of neritless petitions. This
doctrine, which is simlar to AEDPA's successive-petition
provi sions, allows the Texas Court of Crimnal Appeals to refuseto
accept a successive application froma petitioner who has abused
the wit, unless the petitioner denonstrates that his claimcould
not have been raised in an earlier proceeding. See, e.g., Lowe v.
Scott, 48 F.3d 873, 875 (5th Gr. 1995). Thus, the abuse-of-the-
wit doctrine mnimzes the extent to which a petitioner can extend
the federal I|imtation period. In the end, however, the
respondents’ concerns pertain to policy and are nore appropriately
directed to Congress and the state |egislature. Any del ay
occasioned by tolling is insufficient to force an interpretation
not supported by the statute.
11

For the reasons discussed above, we conclude that 28 U S.C
8§ 2244(d)(2) authorizes tolling during the pendency of petitions
filed in accordance with a state’s procedural filing requirenents.
W hold that Villegas's second state habeas petition, although
di sm ssed as successive, was properly filed within the neaning of
8§ 2244(d)(2). Wth the benefit of the resulting toll, Villegas
filed his federal within the limtation period established by the
AEDPA. We therefore VACATE the judgnent and REMAND for further

proceedi ngs consistent with this opinion.
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EMILIO M. GARZA, Circuit Judge, dissenting:

| write separately because | conclude that Villegas' s second state habeas petition did not toll
the limitations period. | concur with the conclusion of the maority opinion that 28 U.S.C. 8§
2244(d)(2) authorizes tolling the limitations period during the pendency of petitions filed in
accordance with a state’ s procedural filing requirements. | disagree, however, with the mgjority’s
conclusion that Texas law places no limit on the number of successive state habeas petitions. |
conclude that Villegas' s second petition was not “properly filed” for the purposes of § 2244(d)(2),
because Villegas did not file his petition in accordance with Texas' s procedural requirementsfor the
filing of a successive habeas petition.

Villegasfiled two petitionsfor state collateral relief following the conclusion of direct review
of his convictions. The Texas Court of Crimina Appeals dismissed his second petition as a
Successive or Abuse of the Writ Petition, in accordance with Article 11.07, Section 4, of the Texas
Code of Criminal Procedure. See TEX. CODECRIM. P. ANN. art. 11.07 (West Supp. 1999). Villegas
filed the instant habeas petition in federal district court. The magistrate judge found that the second
state petition was not aproper filing, becausethe Texas court had refused the petition under statelaw
as an abuse of the writ. The magistrate judge then concluded that the second petition was not
“properly filed” according to the AEDPA, and thuswould not toll the limitations period for filing the
federal habeas petition. See 28 U.S.C. § 2244(d)(1). Subsequently, the district court adopted the
magistrate judge’ s recommendation that the petition be dismissed with prejudice on the ground that
it was barred by limitations. Villegas timely appealed.

Title 28 U.S.C. § 2244(d)(1) provides for a one-year limitations period for a state prisoner
to file awrit of habeas corpus. Section 2244(d)(2) tolls the limitations period: “The time during
which a properly filed application for State post-conviction or other collatera review with respect
to the pertinent judgment or clam is pending shall not be counted toward any period of limitation
under this subsection.” The statute does not define the meaning of the phrase “properly filed,” and

the legidative history issmilarly slent asto itsimport. See, e.g., Hughesv. Irvin, 967 F. Supp. 775,
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778 (E.D.N.Y. 1997). Federal courtsroutinely defer to state procedural filing requirements, in lieu
of creating federal filing requirements, to determine whether a habeas petition is “properly filed” in
state court.® See, e.g., United Sates ex rel. Morgan v. Gilmore, 26 F. Supp. 2d 1035, 1038 (N.D.
[ll. 1998) (stating that a “properly filed application” is one filed in accordance with a state's
procedural requirements).

The parties dispute when a petition qualifies as “properly filed” under Texas law. Villegas
arguesthat apetitionis*”properly filed” in Texaswhenit “isfiled in the court in which the conviction
being challenged was obtained.”® The Respondent arguesthat apetition cannot be considered to have
been “properly filed” if the petition was dismissed under state procedural rules as successive. The
Respondent argues, essentialy, that the failure to comply with Article 11.07, Section 4, means that
Villegas's state habeas application was not “properly filed.”

The magority opinion does not properly characterize the Respondent’s argument. The
majority statesthat “we are reluctant to engraft a merit requirement into 8§ 2244(d)(2) without some
indication of congressional intent to do so.”” The opinion states later that, “[w]e similarly refuse to
find that a successive state application or one containing proceduraly barred claims isper se
improperly filed.” Such statements, which make no reference to state law filing requirements,
indicate that the majority opinion is addressing whether the phrase “properly filed” should include a

federally-created merits inquiry irrespective of state law. The issue of whether to read additional

®> In other words, if astate requires an applicant to file apetition in thirty days, afedera court will
defer to that state requirement, in lieu of creating a federal requirement.

® Villegas citesto Article 11.07, Section 3, of the Texas Code of Criminal Procedure. See TEX.
CoDE CRIM. P. ANN. art. 11.07, 8§ 3.

 Such statementsindicate that the majority views Article 11.07, Section 4, as an inquiry into the
meritsof the habeaspetition. Theinquiry required by Section 4 isdistinct from, and occurs precedent
to, a consideration of the merits. Section 4(a) prohibits a court from considering the merits of a
petition unless the petitioner can show either (1) cause for failure to bring the claim previoudly, or
(2) that, but for aviolation of the United States Constitution, no rational juror could have found the
applicant guilty beyond a reasonable doubt. See TEx. CoDE CRIM. P. ANN. art. 11.07, §4(a). The
first provision is not concerned with the merits of the claim. The latter provision resembles a
harmless-error analysis, and does not involve an inquiry into the merits of the clam. For thisreason,
it isincorrect to discuss Section 4 asif it requires an inquiry into the merits.
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federa requirements into the meaning of “properly filed” is irrelevant, however, to the issue of
whether a petition is not “properly filed” because it fals to comply with a state’s procedural
requirements. The Respondent is not requesting that we add federal requirements beyond those
required by Texas procedural law. Rather, the Respondent’s argument is grounded fundamentally
onVillegas sfalureto comply with Texas procedure. The Respondent arguesthat Villegas ssecond
petition, which was dismissed as an abuse of thewrit under Article 11.07, Section 4, failed to comply
with Texas's procedural requirements. Thus, the issue on appeal is whether Texas' s abuse-of-the-
writ statute is a state procedural filing requirement.

Because | disagree with the mgjority’ s characterization of the Respondent’ sargument, | also
disagree with the relevance of many of itsarguments. Much of the mgjority’ s discussion considers
whether “properly filed” includes a merits requirement independent of a state’s procedura
requirements. The majority states that it will not engraft a merits requirement into 8 2244(d)(2)
without some indication of congressional intent to do so. After acknowledging that the plain
language and the legidative history are silent asto the meaning of “ properly filed,” the mgority infers
congressional intent from the language, structure, and purposes of the AEDPA. There is no
indication, however, that Congress even considered thisissue. Moreover, to the extent that one can
infer congressional intent from the language, structure, or purposes of the AEDPA, theinference is
that federal courts should defer to state procedural filing requirements.

The mgjority reasons from the absence of language in the AEDPA that refersto either merits
requirements or successive-petition requirements. For example, the majority states that, “[h]ad
Congress intended to condition tolling on a state court finding of merit, it could have drafted §
2244(d)(2) to exclude frivolous petitions from its scope. So too could Congress have crafted a
provision that clearly withheld tolling from prisoners filing in state court successive petitions or
petitions containing procedurally barred clams.” Yet, Congress's choice of the phrase “a properly
filed application” does not have any bearing on which types of state requirements apply. |If federal

courts require a petition to have “merit” if state procedural law so requires, then there was no need

-17-



for Congressto add arequirement that the petition be non-frivolous. On the other hand, some states
may not include any form of “merits’ inquiry in their state procedural filing requirements. For

petitions filed in these states, federal courts should not perform a “merits’ inquiry, because these
states would not. If Congress had “crafted a provision that clearly withheld tolling from prisoners
filing successivepetitions,” asthe mgjority suggests, thenin statesthat alow successive petitions, this
provision would bein conflict with state law. A specification by Congressthat “properly filed” shall

include, or shal not include, certain procedural requirements would be inconsistent with deferring to

the states. It is doubtful that Congress wished to add procedura filing requirements beyond those
required by the states. To the contrary of the majority’ sopinion, the congressional intent ascertained

from the phrase “properly filed” suggests deferring to all state procedura filing requirements,

including those for successive petitions.

The mgjority opinion suggeststhat the structure of the AEDPA evinces congressional intent.
Themaority states” Congressenacted AEDPA against abackdrop of federal habeaslaw dealing with
procedurally barredclaims.” Themagjority intimatesthat consi dering successive-petition requirements
in the AEDPA’ s tolling provisions would alter this “legal landscape.” Y et, the “legal landscape’ is
no more altered by recognizing states successive-petition requirements than it is by recognizing
timing requirements. Procedural default applies to claims that are filed late, and yet the majority
recognizes that a “properly filed application” is one that is not filed late. See, e.g., Coleman v.
Thompson, 501 U.S. 722, 749, 111 S. Ct. 2546, 2564, 115 L. Ed. 2d 640 (1991) (“By filing late,
Coleman defaulted his entire state collateral appeal.”). The majority did not ook for congressional
intent to alter thelaw on procedural default beforeit held that a“ properly filed application” conforms
with a state’ s applicable procedura requirements, which includes timing requirements. Therefore,
it is disingenuous for the mgority to cite the law regarding procedural default as an indicator of
congressiona intent.

The mgority also supportsits structural interpretation by referenceto 28 U.S.C. § 2244(a)-

(b). Theopinion explainsthat Congressdealt with the problemsrai sed by successivefederal petitions
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at the same time that it drafted the tolling provisions in § 2244(d)(2). The majority states that
Congress's choice not to address successive state petitions in § 2244(d)(2) means that we should
narrowly read the phrase “properly filed.” This structural choice, however, is easily explained.
Although Congress created federal procedural filing requirementsto properly fileasuccessivefederal
petition, it refrained from specifying state procedural filing requirements. This structural choice can
be read as a display of comity toward state procedural filing requirements, which may or may not
include successive-petition requirements. |f anything, 8 2244(b) suggests that a state’ s procedural
requirements may include successive-petition requirements. In order to obtain a Certificate of
Appedability (*COA"), § 2244(b)(3) requires an applicant to show either cause for failure to bring
theclaminaprior petition or actual innocence. Y et, a successive federal habeas petition would not
be “properly filed” if the petitioner did not obtain a COA. The COA requirement suggests that a
state’s “applicable procedura requirements’ for a petition to be “properly filed” may, in some
situations, include successive-petition requirements. Thus, | am unconvinced that the structure of the
AEDPA favors the mgjority’ s interpretation of congressional intent.

The majority explains that its interpretation comports with the principle of comity. To the
extent that the mgjority is declining to add a federal substantive requirement to “properly filed,” |
agree. However, to the extent that the majority refuses to recognize certain state procedural
requirements, | find the majority opinion antithetical to the principle of comity. Asexplained above,
if comity is a concern, then federal courts should look to state procedural filing requirements to
ascertain whether a petition is filed properly. If a state does not allow prisoners to file frivolous
successive petitions, then the federal courts should not undermine the state’ s decision by tolling the
AEDPA'’s limitations period. Given that it is the state that created the successive-petition
requirements, it cannot be said that thefederal court that recognizesthose state-created requirements

is, according to themajority, second-guessing the statelegid ature’ sdecisionregarding thedisposition
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of state applications for post-conviction relief.® It cannot be said that the federal court isintruding
into state proceedings or is not according adequate deference to the state courts.

The magjority also explains that its interpretation comports with concerns regarding
exhaustion. It states that we shoul d not adopt an interpretation of § 2244(b)(2) that would
discourage petitioners from exhausting claims in state court, “even by means of a second or
subsequent petition for post-conviction relief where permissible under statelaw.” Lovasz, 134 F.3d
at 148. This statement recognizes that, if a state has expressed its preference that its courts should
not hear certain clams, then there is no reason to toll the federal limitations period while the
petitioners pursue those claims in state court. |f a court determines that an application is not filed
according to state procedural requirements, which may or may not include successive-petition
requirements, then that application should not toll the limitations period. Although the AEDPA has
an emphasison exhaustion, asthe majority asserts, it dso directsfederal courtsto toll the limitations
period only for applications that are “properly filed” in state court.

In discussing the exhaustion requirement, the majority reasons that including a merits
requirement in “properly filed” would incur problematic results. The mgority’s concern is that
prisoners will file unexhausted claims in federal court, and the federal district courts will abate the
petitions or dismiss them without prejudice. If the state court determines that a petition does not
meet the state’ s procedural requirement, and this determination occursoutsidethelimitations period,
then the prisoner’s frivolous petition is barred from federal review. Thisresult is not problematic,
because the only petitions that the limitations period will bar are those that are in violation of the
state’ sprocedural rules. Inany event, the results are no more problematic than those associated with
some state timing requirements recognized by federal courts. See Triggsv. Cain, No. CIV. A. 97-
2430, 1999 WL 127249, at *2, 3 (E.D. La. Mar. 8, 1999) (finding that an application was not

8 In this case, the Texas legidature passed a statute that the Texas state courts can not consider
successive habeas petitions that are an abuse of the writ. Itis perplexing that the mgority professes
to see no reason to “second-guess state legidatures decisions,” and yet it disregards the Texas
statute.

-20-



“properly filed” where the petitioner failed to prove a statute-of-limitations exception that applies
where the petitioner receives new information). Further, if a state law bars certain successive
petitions, then we should not alow apetitioner to forestall thefederal limitations period by repeatedly
filing such petitions.® Thus, | disagree with the majority’ s exhaustion concerns.

| turn to whether Texas's abuse-of-the-writ statute is a state procedural filing requirement.
Article 11.07 of the Texas Code of Criminal Procedure provides the “ Procedure after
conviction without death penalty”:

8 1. This article establishes the procedures for an application for writ of habeas corpusin
which the applicant seeksrdief from afelony judgment imposing a penalty other than death.

§4 ' (&) If asubsequent application for writ of habeas corpusisfiled after final disposition of

aninitia application chalenging the same conviction, a court may not consider the merits of

or grant relief based on the subsequent application unless the application contains sufficient

specific facts establishing that:

(1) the current claims and issues have not been and could not have been presented previoudly

in an original application or in a previously considered application filed under this article

because the factual or legal basisfor the claim was unavailable on the date the applicant filed

the previous application; or

(2) by apreponderance of the evidence, but for aviolation of the United States Constitution,

no rationa juror could have found the applicant guilty beyond a reasonable doubt.
TEX. CODE CRIM. P. ANN. art. 11.07. We should interpret the Texas statute as a Texas court would
interpret it. See United States v. Cobb, 975 F.2d 152, 156 (5" Cir. 1992). “The primary rule in
statutory interpretation isthat acourt must look to the intent of thelegidature.” Union Bankersins.
Co. v. Shelton, 889 S\W.2d 278, 280 (Tex. 1994). When determining legidative intent, courts may
look to the language of the statute and the legidative history. Seeid.

Turning to the statute’s language, Section 1 states that Article 11.07 establishes the
procedures for an application for a writ of habeas corpus. Section 1 confirms that Section 4 is a
procedural requirement. Under Section 4, if asuccessive habeas application isfiled, acourt may not

consider the merits of the application absent one of the statutory exceptions, i.e. cause or actual

® Themgjority statesthat “the respondents’ concerns pertain to policy and are more appropriately
directed to Congress and the state legidature.” The Respondent’s concerns, however, have been
addressed by the Texas legidature in Article 11.07, Article 4. It isincongruent for the majority to
encourage the Respondent to request changefromthestatelegidatureand thento refuseto recognize
the state legidature’ s response to such requests.
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innocence. The inquiry into whether the petition meets one of the statutory exceptions occurs
precedent to aninquiry onthe merits. The majority opinion statesthat Texas law places no absolute
time or numerosity limitation on the filing of applications. Article 11.07, Section 4, places a limit,
however, on the number of successive habeas applications—prisoners are limited to one habeas
application except in limited circumstances.® Although asuccessive habeas application may befiled,
it should not be considered “properly” filed if a state court rejectsit on the procedural groundslisted
in Section 4.

The magority argues that Section 4 is not a procedural filing requirement by comparing it to
other sectionsinthe Texas Code of Crimina Procedure. Themajority comparesArticle 11.07, which
providesthe “Procedure after conviction without death penalty,” to Article 11.071, which provides
the “Procedure in death penalty cases.” Specifically, the mgority makes a compariso to Article
11.071, Section 4, which provides some procedures for the filing of applications.’> The proper
comparison, however, isnot to Article 11.071, Section4. The counterpart of Article 11.07, Section
4, is Article 11.071, Section 5, which specifies the procedures for “Subsequent or Untimely
Applications.” Article 11.071, Section 5(a), provides that, if an application is untimely or is a

subsequent application, then a court may not consider the merits of the application unless the

19 Texas's procedural rules for the proper filing of successive petitions are comparable to the
AEDPA’ srequirementsfor obtaining aCOA. See28 U.S.C. § 2244(b) (requiring applicant to show
cause for failing to bring the claim in a prior petition or innocence).

" Some courts considering similar procedural provisions have come to the contrary conclusion.
See, eg., Lovasz, 134 F.3d at 148-49 (explaining that Pennsylvania law alows the filing of
subsequent petitionsand sometimesgrantsrelief in such proceedings, and thusthestateruleregarding
the granting of subsequent petitions does not affect whether a petition is* properly filed”); Souch v.
Harkins, 21 F. Supp. 2d 1083,1086-87 (D. Ariz. 1998) (concluding that apetitionis* properly filed,”
irrespective of Arizona's rule on procedural default, if the petition complies with basic state
requirements regarding place and time of filing). | am unpersuaded by these cases because | believe
that, in addition to Texas sruleson thetime and place for filing petitions, Texas' slaw on subsequent
petitions affects whether an application is “properly filed.”

2 Article 11.071, Section 4 (a), gives the place and time requirements fa filing a habeas
application. Section 4(b) states that an application filed after the filing date is presumed untimely,
unlessthe applicant can establish good cause by showing particul arized justifying circumstances. See
TeEX. CoDE CRIM. P. ANN. art. 11.071, § 4 (a)-(b).
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applicant establishes (1) cause for failure to present the claim in atimely initial petition, (2) actual
innocence, or (3) that the jurors would have answered differently the specia sentencing issues. See
TEX. CoDE CRIM. P. ANN. art. 11.071, 8 5 (). This Section clearly parallels Section 4 of Article
11.07. The comparison to Article 11.071 also benefits by consideration of Section 6 of Article
11.071. Section 6 states that, if the convicting court receives notice that the petition meets the
requirements of Section 5, then awrit of habeas corpus shall issue. See TEX. CODE CRIM. P. ANN.
art. 11.071, 8 6. Theclerk of the convicting court then makes a notation that the writ has issued and
assigns afile number to the case. Seeid.

Section 5 limits the timing and number of habeas applications. As provided by Section 6, a
writ will not issue unlessthe petition meetsthe requirements of Section 5. Thus, Section 5 of Article
11.071isaprocedural filing requirement. We have interpreted Section 5(a) asaprocedural rulethat
“prohibitsthefiling of subsequent or untimely habeas applications, absent cause or actual innocence.”
Emery v. Johnson, 139 F.3d 191, 195 (5" Cir. 1997), cert. denied,  U.S. _, 119 S. Ct. 418, 142
L. Ed. 2d 339 (1998); see also Fuller v. Johnson, 158 F.3d 903, 906 (5™ Cir. 1998) (stating that
Article 11.071, Section 5, “precludes a state court from considering the merits of claims presented
in a successive habeas application unless predicate facts for a statutory exception are established”),
cert. denied, U.S. |, 143 S. Ct. 1809, 143 L. Ed. 2d 1012 (1999). The comparison to Section
5 suggests that Article 11.07, Section 4, is also a procedural filing requirement.

The legidative history of Texas's abuse-of-the-writ statute supports this interpretation.
“Senator Montford, the author of the bill that added § 4(a) to Article 11.07, stated on the Senate
floor that the provision ‘ adoptsthe abuse of the writ doctrine currently used in federal practicewhich
limits an inmate to a one time application for writ of habeas corpus except, and | want to emphasize
except, in exceptional circumstances.’” Ex parte Torres, 943 SW.2d 469, 473 (Tex. Crim. App.
1997) (en banc) (quoting S.B. 440, April 19, 1995, Tape 1, Side 2). This statement suggests that,
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in enacting Section 4, the legislature intended to limit the number of successive habeas petitions.™
The Texas legidature has established procedural rules limiting the number of successive habeas
applications. Based on the legidative history, we should consider Section 4 to be arequirement for
an application to be “properly filed.”

L ooking to thelanguage of the statuteand thelegidative history, | concludethat Texascourts
would consider Article 11.07, Section 4, of the Texas Code of Criminal Procedure to be a state
procedural requirement for the filing of successive petitions. See Ex parte Davis, 947 SW.2d 216,
220 (Ct. Crim App. 1996) (en banc) (“Articles11.07 and 11.071 both include smilar restrictions on
thefiling of subsequent applicationsfor writ of habeas corpus with both statutes becoming effective
September 1, 1995. Both contain provisions that the merits of a subsequent application may not be
considered unless the application contains sufficient facts establishing that certain conditions have
been met.”). Thus, compliance with Section 4 is required for an application to be “properly filed”
under the AEDPA. Considering al of a state’ s procedural filing requirements, including those that
may contain successive-petition requirements, is an approach that comports with comity and
congressional intent. Villegas's state habeas petition, which was dismissed under Section 4, should
not be considered “properly filed,” and thus should not toll the AEDPA’s limitations period.

Therefore, | would affirm the district court.

3 Thefloor discussion related solely to capital cases, however, Senator Montford had explained
earlier that the subsequent writ provision applied to both capital and non-capital cases. See Ex parte
Torres, 943 SW.2d at 473 n.6.
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