IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10340

CLYDE WESLEY STRI NGER
Peti ti oner- Appel | ant,

V.

DAVI D WLLI AMS, Tarrant County Sheriff
Respondent - Appel | ee

Appeal fromthe United States District Court
for the Northern District of Texas

Novenber 16, 1998

Bef ore KING GARWOOD and H G3 NBOTHAM Circuit Judges.
PATRICK E. H Gd NBOTHAM Circuit Judge:

This case presents a state prisoner who, relying on double
j eopardy and collateral estoppel grounds, seeks to enjoin his
further prosecution. W have no jurisdiction to grant relief for
any violation of state law, and we find that the prisoner’s
underlying constitutional clains have no nerit. W therefore
refuse to grant a certificate of appealability, and we dism ss the
appeal .

| .

I n August 1995, Cyde Stringer, on parole froma prior felony
conviction, was charged by a Texas grand jury in four separate
indictments with two counts of possession of a controlled

subst ance, and one count each of possession of a firearmby a felon



and aggravated robbery. On Septenber 25, 1995, a hearing officer
determ ned that Stringer had violated his parole by commtting the
of fense of possession of a firearm by a felon and one of the
charged offenses of possession of a controlled substance. The
hearing officer, however, determned that there was insufficient
evi dence to showthat Stringer had conmtted t he aggravat ed robbery
or the other controlled substance offense. Based on these
findings, the parol e board revoked Stringer’s parole. Stringer now
seeks to prevent Texas from prosecuting him for any of the four
charged of f enses.

After exhausting state habeas renedies, Stringer filed an
application, which he styled as being pursuant to 28 U.S. C. § 2241,
in federal district court, challenging the pending prosecutions.
He contended that the state was barred on doubl e jeopardy grounds
fromprosecuting himfor the two offenses that the hearing officer
determ ned he had conm tted, and was barred on col |l ateral estoppel
grounds from prosecuting himfor the other two offenses. Stringer
mai ntained that the state had already punished him for those
of fenses by revoking his parole and by failing to give himcredit
towards his prior sentence for the tinme that he successfully spent
on parol e.

On March 11, 1998, the district <court, characterizing
Stringer’s habeas petition as being pursuant to 28 U S.C. § 2254,
dismssed it. Because Stringer sought an injunction against
ongoi ng state crim nal proceedings, the court rul ed that abstention

was required under Younger v. Harris, 401 U S. 37, 49-52 (1971).




After Stringer filed his notice of appeal, the district court on
March 18, 1998, construed this notice as a request for a

certificate of appealability, see Murphy v. Johnson, 110 F.3d 10,

11 (5th Gr. 1997), and denied the certificate.
1.

As a threshold matter, we nust determ ne whether a state
pri soner whose parole has been revoked and who awaits trial on
additional state charges requires a certificate of appealability
(COA) to challenge dism ssal of a habeas petition. Under 28 U S. C
§ 2253, a COA is needed to appeal either (1) “the final order in a
habeas corpus proceeding in which the detention conplained of
arises out of process issued by a State court” or (2) the fina
order in a 8§ 2255 proceeding.

The record here does not make clear whether Stringer is
currently being detained pursuant to the revocation of parole,
which he does not challenge here; or whether that period of
incarceration has expired or he is otherwise being held as a
pretrial detainee. Only in the latter event would “the detention
conpl ai ned of arise[] out of process issued by a State court.” The
ultimate di sposition of the case, however, turns out to be the sane
regardless of Stringer’s status. W thus initially assune that
Stringer is being held solely as a pretrial detainee, and we w ||
reverse this assunption subsequently.

In Go v. INS, 106 F.3d 680, 681 (5th Cr. 1997), we stated:

By its terns, 8 2253 requires COA's only for appeals in
habeas proceedi ngs involving process issued by a state
court (i.e., proceedings under 28 U S C. § 2254) and
appeals fromfinal orders in proceedings under § 2255.
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Conspi cuously absent fromthe statute is any nention of
appeal s in 8 2241 proceedi ngs.

Id. We therefore nust determne first, whether Stringer’s petition
is properly characterized as a § 2241 petition. W think that it
iS.

Section 2254 “applies only to post-trial situations and
affords relief to a petitioner ‘in custody pursuant to the judgnent

of a state court.’ Di ckerson v. State of Louisiana, 816 F.2d 220,

224 (5th CGr. 1987) (quoting 8§ 2254). Pretrial petitions are
properly brought under 8§ 2241, “which applies to persons in custody
regardl ess of whether final judgnent has been rendered and
regardl ess of the present status of the case pending against him?”
Id. (footnote omtted); see also 8 2241(c)(3) (“The wit of habeas
corpus shall not extend to a prisoner unless ... [h]e is in
custody in violation of the Constitution or |aws or treaties of the
United States.”). Although Stringer is “in custody pursuant to the
judgnent of a state court,” i.e. the prior felony conviction for
whi ch his parole was revoked, he is not attacking the state court
j udgnent . Rat her, he is seeking release from the pending state
crim nal proceedings against him Therefore, we should construe
Stringer’s filing as a habeas petition with § 2241 as the

jurisdictional basis. See D ckerson, 816 F.2d at 224; Robinson v.

Wade, 686 F.2d 298, 302-03, 303 n.8 (5th Cr. 1982).

Qo involved a federal detainee involved in deportation
proceedi ngs, rather than a state prisoner confined by process
i ssued by a state court. See 106 F.3d at 682. W concl uded that
a COA was not required in the § 2241 proceeding at issue there,
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because 8 2253 clearly does not enconpass challenges to federa
detention under § 2241. Just as clearly, however, 8§ 2253 does
enconpass challenges to state detention under 8 2241, since “the
detention conplained of arises out of process issued by a State
court.” We hold that, assumng Stringer is a pretrial detainee, he
must obtain a COA
L1,

To obtain a COA, Stringer nmust nmake “a substantial show ng of
the denial of a constitutional right.” 8 2253(c)(2). The district
court rejected Stringer’s request for a COA, and we nust consi der

whet her to grant a COA. See id.; see also Fed. R App. P. 22(b)

(“I'f the district judge has denied the certificate, the applicant
for the wit may then request issuance of the certificate by a
circuit judge.”).
A

The district court dismssed Stringer’s clains on the basis of
Younger abstention, perhaps viewi ng the clains as cogni zable, if at
all, under state |aw W read the petition to assert double
j eopardy and col | ateral estoppel as constitutional protection from

a second “trial.” We therefore do not rely on Younger abstention.

See Showery v. Sanani ego, 814 F.2d 200, 201 n.5 (5th Cr. 1987)

(finding that the Younger doctrine does not apply to double
jeopardy clains); see also N chols v. Scott, 69 F.3d 1255, 1269

(5th Gir. 1995).



In United States v. Witney, 649 F.2d 296 (5th Gr. Unit B

June 1981), we held that the Doubl e Jeopardy C ause does not apply
to parole and probation revocation proceedings. W distinguished

Breed v. Jones, 421 U S. 519 (1975), in which the Suprenme Court

held that the Clause barred the prosecution of a juvenile as an
adult for conduct that had resulted already in a juvenile court
adj udi cation. As we explained in Wiitney: “[P]arole and probation
revocation proceedings are not designed to punish a crimnal
defendant for violation of a crimnal law.” 649 F.2d at 298. The

holding in Witney controls. Cf. Douglas v. United Servs.

Aut onobile Ass’n, 79 F.3d 1415, 1422 n.8 (5th Cr. 1996) (noting

that “Unit B’ cases are binding precedent on the Fifth Grcuit).

C.
In Ashe v. Swenson, 397 U S. 436, 445 (1970), the Suprene

Court noted that the doctrine of collateral estoppel is “enbodi ed
in the Fifth Amendnent guarantee against double jeopardy.” |If
Stringer’s collateral estoppel claimis sinply an effort to state
a Doubl e Jeopardy Clause claim it fails as we explained. If it is
an effort to state an independent violation of the Fourteenth
Amendnent’ s Due Process Clause, it also fails. The Showery court
refused just such an attenpt: “W are unpersuaded . . . by his
attenpts to erect a due process basis, independent of the double
j eopardy cl ause, for the application of collateral estoppel.” 814

F.2d at 203.



Stringer may be attenpting to state a claimunder Texas | aw.

I ndeed, in Ex parte Tarver, 725 S.W2d 195 (Tex. Crim App. 1986)

(en banc), the Texas Court of Crim nal Appeals held that coll ateral
estoppel applies to prevent prosecution of an offense that the
state failed to establish in a probation revocation hearing. Even
so, prosecution wuld not constitute a “violation of the
Constitution or laws or treaties of the United States.” 28 U. S. C.

8§ 2241(c)(3); cf. Pennhurst State Sch. & Hosp. v. Hal derman, 465

U S 89 (1984) (identifying constitutional |imtations onthe power
of federal district courts to inpose injunctive relief based on
state law). The state clains are for the state court.

D.

Rel atedly, if Stringer is not conplaining of his current
detention, but nerely trying to enjoin a pending prosecution, he
cannot do so.

| V.

We refuse to issue a certificate of appeal ability, and we deny

injunctive relief fromthe pending state prosecutions.

DI SM SSED.



