IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10396

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

vVer sus
ALLEN LANDERVAN,

Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court
for the Northern District of Texas
February 12, 1999
Before KING Chief Judge, and POLI TZ and BENAVI DES, G rcuit
Judges.
BENAVI DES, Circuit Judge:

Al I en Lander man appeal s the sentence inposed after he
pl eaded guilty under 18 U.S.C. § 371 to one count of conspiracy
to conmt mail fraud, wre fraud, and noney |aundering. W affirm
in part and dism ss the appeal in part.

Landerman participated in a schene that established
conpanies to market oil and gas drilling projects and to solicit
investors. Acting as attorney for marketing conpani es established
as part of the schene, Landerman m sl ed sal esnen and investors,
drafted intentionally m sl eadi ng docunents, served as a reference
to encourage investnents in the schene, drafted prom ssory notes

to conceal the conspirators’ actual use of invested funds, and



hel ped design a shell holding conpany to hide other transactions
within the schene. Landerman al so worked to establish Exciting
Tans, a business providing sexually oriented services to reward
sal esnen and ot her enpl oyees of the schene. Landernman | aundered
checks for $15,000 and $8, 000 through his attorney trust account
to cover Exciting Tans start-up expenses, despite his know edge
that the funds in fact were oil drilling investnents. The schene
rai sed approximately $6.4 mllion while Landernman was i nvol ved,
resulting in a net loss to investors of approximately $6.1
mllion.

A jury convicted Landerman of two counts of noney | aundering
and one count of conspiracy to commt mail fraud, wire fraud, and
money | aundering. This Court overturned Landerman’s conviction
and remanded for further proceedings. See United States v.

Lander man, 109 F. 3d 1053, as nodified, 116 F.3d 119 (5th Cr
1997). Follow ng remand, Landerman entered into a plea agreenent
and pleaded guilty to conspiracy. The district court accepted his
pl ea and granted the governnment’s notion to dism ss the other
charges. Acting pursuant to the United States Sentencing
CGuidelines, the district court sentenced Landerman to sixty
months in prison and three years of supervised rel eased and
ordered Landernman to pay a $10, 000 fi ne.

Landerman rai ses three i ssues on appeal. First, he argues

that the district court erred when it sentenced hi munder the



nmoney | aundering gui deline by considering the total anount | ost
to the fraudul ent schene, instead of just the anpbunt that he
hi msel f | aundered. Second, Landerman argues that the district
court abused its discretion when it denied his request for a
downward departure fromthe sentence set by the guidelines.
Third, Landerman argues that the district court erred in inposing
t he $10, 000 fine. We uphold the sentence.

A

We review the district court’s application of the Sentencing
Gui delines de novo and its findings on the value of funds used to
determ ne the sentence for clear error. See United States v.
Dupre, 117 F.3d 810, 825 (5th Cr. 1997), cert. denied, 118 S
Ct. 857 (1998). W uphold the sentence as long as it results from
a correct application of the guidelines to factual findings that
are not clearly erroneous. See United States v. Sarasti, 869 F.2d
805, 806 (5th Cir. 1989).

Lander man argues that the district court erred in grouping
together, for sentencing purposes, the fraud and noney | aunderi ng
of fenses that underlay his conspiracy conviction. A defendant
convicted of a conspiracy to conmt nore than one offense is
treated as if he had been convicted on a separate count of
conspiracy for each underlying crinme. See U S. Sentencing
Qui del i nes Manual § 1B1.2(d). The guideline applicable to a

conspiracy count is 8 2X1.1, which directs the court to sentence
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conspirators accordi ng to whi chever guidelines would apply to
their underlying substantive offenses--in this case, 8§ 2F1.1
which is the fraud guideline, and § 2S1.1, which is the noney
| aundering guideline. The district court, according to Lander man,
acted pursuant to 8 3Dl1.2(d)! and grouped together the fraud and
nmoney | aundering offenses in order to consider the aggregated
$6.1 million as the harmof a single offense. Fromthere,
according to Landerman’s analysis, the district court, pursuant
to 8 3D1.3(b), applied the relevant guideline that produced the
hi ghest offense level, 8 2S1.1 instead of § 2F1.1. Section 2Sl1.1
provides that if the value of funds invol ved exceeds $6, 000, 000,
then the offense | evel increases by eight. There is no increase
in the offense level if the |aundering involves $100, 000 or |ess.
Lander man argues that, when sentencing himunder 8§ 2S1.1, the
court shoul d have considered only the $23,000 that he hinself
| aundered and shoul d not have grouped that anmount with the total
anount acquired through fraud.

We begin by noting that the record does not evince on its
face that the district court grouped Landerman’s of fenses. The

presentence report relied on 8 1B1.3 to recommend a base of fense

!Section 3D1.2(d) groups together counts involving
“substantially the sane harni when “the offense level is
determ ned largely on the basis of the total anmount of harm or
| oss, the quantity of a substance involved, or sone other neasure
of aggregate harm” Note 6 of the comrentary acconpanyi ng
8§ 3D1.2(d) states that a conspiracy to commt an offense is
covered under that subsection if the offense that is the object
of the conspiracy is covered under the subsection.
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| evel of 30. Under 8§ 1Bl1.3, Landerman bears responsibility for
“all reasonably foreseeable acts and om ssions of others in
furtherance of [] jointly undertaken crimnal activity.” The
presentence report states that virtually all of the $6.1 mllion
acquired by the schene during Landerman’s invol venent was

| aundered. Under this factual scenario, because that |aundering
was reasonably foreseeable to Lander man, who hel ped devise a
shel | conpany to hide fraudul ently obtained funds, § 1Bl.3 makes
Landerman responsible for the entire $6.1 mllion. Al though

8 1B1.3(a)(2) allows for grouping offenses to which § 3D1.2(d)
woul d apply, the presentence does not reach this provision and

i nstead hol ds Landerman responsi ble for the foreseeable

| aunderi ng undertaken by his co-conspirators. The district court
specifically adopted the presentence report’s factual findings.

These findings provide an adequate basis to affirm Landerman’s

sentence w thout our having to determine the 8§ 3D1.2(d) issue.?

2Landerman apparently argues that the district court could
not have reached a base offense | evel of 30 w thout grouping,
because contrary to the presentence report, nothing in the record
suggests that the entire $6.1 mllion was | aundered. A district
court may rely on a presentence report in making factual
determ nations. See United States v. Montoya-Otiz, 7 F.3d 1171
1180 (5th Gr. 1993). “If information is presented to the
sentenci ng judge with which the defendant would take issue, the
def endant bears the burden of denonstrating that the information
cannot be relied upon because it is materially untrue, inaccurate
or unreliable.” United States v. Angulo, 927 F.2d 202, 205 (5th
Cir. 1991). Al though Landerman objected at sentencing to the
presentence report, he did not show by a preponderance of the
evi dence that the noney was not | aundered. See, e.g., United
States v. Mouwurning, 914 F.2d 699, 706 (5th Cr. 1990). As such,
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Were we to assune that the district court grouped
Landerman’ s of fenses under 8§ 3D1.2(d), such grouping would be
proper. Landerman relies on United States v. Tansley, 986 F.2d
880 (5th Gr. 1993), United States v. Johnson, 971 F.2d 562 (10th
Cr. 1992), and United States v. Hildebrand, 152 F.3d 756 (8th
Cir. 1998), to support his argunent that the district court
shoul d have considered only $23, 000 when sentenci ng hi m under
§ 2S1.1. Contrary to Landerman’s assertion, nothing in Tansley
conpel s the conclusion that a court sentencing a defendant under
t he noney | aundering gui deline may consider only noney that the
def endant | aundered or that he hinself was “reasonably capabl e’
of laundering. Furthernore, in United States v. Leonard, 61 F.3d
1181 (5th Gr. 1995), this Court distinguished Johnson and its
kin fromcases in which, as here, the noney | aundered was
reinvested into and perpetuated the fraudulent activity. Al though
Hi | debrand counsel s agai nst grouping fraud with noney

| aunderi ng, ® Lander man cannot escape the precedent set by this

the district court’s factual finding that the conspirators

| aundered virtually all of the $6.1 mllion was not clearly
erroneous, see Sarasti, 869 F.2d at 806, and we will not disturb
it on appeal.

\We al so note that, whatever its reasoning as to grouping,
Hi | debrand woul d nonet hel ess support Landerman’s sentence under
the 8§ 1Bl1. 3 reasoning. “OfF course, if a sentencing court finds
that all fraud proceeds were | aundered, then the anount of fraud
| oss and the value of noney | aundered will be the sane for
sentenci ng purposes.” Hildebrand, 152 F.3d at 763 n. 2.
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Court in Leonard, which explicitly would allow grouping.*
B
Lander man next conplains that the district court abused its
di scretion and deni ed hi m due process when it denied his notion
for a downward departure pursuant to Sentencing Cuideline
8§ 5K2.0. We have jurisdiction to review a district court’s
deci sion not to depart downward fromthe guideline range only if
the district court based its decision upon an erroneous beli ef
that it |acked the authority to depart. See United States v.
Di Marco, 46 F.3d 476, 478 (5th Gr. 1995). Moreover, sonething in
the record nmust indicate that the district court held such an
erroneous belief. See United States v. Wlley, 57 F.3d 1374, 1392
n.32 (5th CGr. 1995). Nothing so indicates here. To the contrary,
the district court indicated at sentencing that it could, but
that it refused to, grant Landernman the downward departure he
requested. Accordingly, Landerman’s appeal of this issue is
di sm ssed for lack of jurisdiction.
C
In a supplenental brief before this Court, Landernman argues

that the district court abused its discretion by ordering himto

“We al so note and reject Landerman’s assertion that his
sentence violates his constitutional right to due process. See
United States v. Lopez, 923 F.2d 47, 50-51 (5th Cr. 1991)
(“[T]he error asserted, involving as it does the techni cal
application of a single guideline, is far from an obvi ously
constitutional one.”).
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pay a $10,000 fine. Because Landerman did not challenge the

i nposition of the fine before the district court, we review for
plain error only. See United States v. Ml donado, 42 F.3d 906,
909-12 (5th Gir. 1995).

The Sentencing Cuidelines require a defendant to prove his
inability to pay a fine. See United States v. Fair, 979 F.2d
1037, 1041 (5th Gr. 1992). The defendant nmay rely on the
presentence report in order to establish his inability to pay the
fine. See id. If a district court chooses to disregard the
presentence report recomrendation, it nust nake specific findings
regarding the defendant’s ability to pay a fine. See id.
Landerman’ s presentence report states, “lIt does not appear the
def endant has the financial resources or future earning capacity
to pay a fine within the guideline range [$15,000 to $150, 000]."
The report, however, further advises: “Subject to the defendant’s
ability to pay, the Court shall inpose [a] fine anbunt that is at
| east sufficient to pay the cost to the governnent of any
i nprisonment, probation or supervised rel ease ordered, unless the

Court finds it is clearly unreasonable to do so.” The report al so
contains evidence that indicates that Landerman m ght be able to
pay a lesser fine, i.e., that Landerman and his w fe have a net
nonthly cash flow of $387. Wthout nmaking additional specific

findi ngs concerning Landerman’s ability to pay, the district

court inmposed a fine of $10,000, w thout interest, payable in
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$300 monthly installments beginning sixty days after Landerman is
rel eased on supervision. In inposing this fine, which is
consi derably bel ow the CGuideline range, the district court did
not depart fromthe presentence report. Therefore, we see no
pl ain error and uphold the inposition of the fine.
D

For the foregoing reasons, we DI SM SS Landerman’ s appeal of
the district court’s refusal to grant the requested downward
departure fromthe Sentencing Guidelines. In all other respects,

we AFFI RM Lander man’s sent ence.



