UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 98-11113

JACK WADE CLARK,
Peti ti oner- Appel | ant,

VERSUS
GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT

OF CRIM NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,
Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas

January 28, 2000

Before KING Chief Judge, and JOLLY and DeM3SS, Circuit Judges.
DeMOSS, Circuit Judge:

Petitioner Jack Wade Cl ark, a Texas death row i nmate, whose
petition for habeas corpus relief and request for a Certificate of
Appeal ability (“COA”") fromthe denial thereof were both denied by
the federal district court below, now seeks a COA fromthis Court
pursuant to 28 U S.C. § 2253(c)(2). For all of the reasons set

forth bel ow, we deny the request for a COA



| . BACKGROUND

According to his own witten confession, which was admtted at
trial, dark observed the decedent, Mlisa Ann Garcia, naking a
t el ephone call at a public tel ephone in the early norning hours of
Cct ober 15, 1989. He approached her, asked her for a light, wal ked
around the corner to wait for her to finish her call, and then
st abbed her in the shoul der as she conpleted her call. He then
forced her into her own car, drove it away, and subsequently
sexual |y assaulted her. All the while, the decedent was passing in
and out of consciousness. After sexually assaulting her, he
st abbed her again in the heart, drove her car and parked it near
hi s house, cleaned the knife, and hid it in the attic.

Cl ark's confession was al so supported by the testinony of a
hi gh school honor roll student, who was incarcerated with Cark
while he was in the Lubbock County Jail, and in whom C ark had
confided regarding his involvenent in the nurder. The wi tness
testified that Cark, in a bragging tone, described how he had
asked the victimfor a lighter, stabbed her, forced her into the
car, drove her sonewhere, and “screwed her through her nouth, her
ass, and her pussy.” Cark further explained to the wi tness that
he stabbed her again so that she could not identify him and that
he had ground the knife down so that it could not be identified as
t he murder weapon. There was no evi dence that the witness received
any benefit for comng forward with Cark's jail house confession

sone six weeks after the witness was released fromjail.



The state's pathol ogi st confirmed both of the stab wounds as
well as the injuries which were indicative of sexual assault, i.e.
traumati zed external genitalia, a laceration on the remainder of
the hynmen, and abrasions, contusions, and swelling of the vagi nal
area. Additionally, the pathol ogist testified that the decedent's
anus was dil ated, indicating post nortemdistention. The evidence
presented at trial also included testinony that the knife |ater
retrieved fromdC ark showed evi dence of recent grinding.

The def ense presented no evi dence what soever during the guilt

phase of the trial and waived argunent.

1. PROCEDURAL HI STORY

Clark pleaded not guilty and was tried before a jury on the
charge of capital nurder in the course of commtting or attenpting
to commt sexual assault. On February 15, 1991, the jury returned
a guilty verdict and on February 21, 1991, during the sentencing
phase, the sanme jury returned answers in the affirmative to the two
special issues in the applicable version of article 37.071 of the
Texas Code of Crimnal Procedure. Accordingly, the trial court
i nposed upon C ark the sentence of death.

Cl ark's convi ction and sentence were automatical ly appealed to
the Texas Court of Crimnal Appeals. On March 9, 1994, that court
affirmed A ark's conviction and sentence. See Clark v. State, 881
S.W2d 682 (Tex. Crim App. 1994) (en banc). And on February 21,
1995, the Suprene Court denied Cark's petition for wit of
certiorari. See Cark v. Texas, 115 S. C. 1114 (1995).



Clark then filed an application for state habeas relief. The
sane judge who had presided over Cark's crimnal trial entered
findings of fact and conclusions of |aw recomendi ng denial of
Clark's state habeas petition. On June 10, 1998, the Texas Court
of Crimnal Appeals adopted the trial judge's findings of fact and
concl usions of |aw and denied O ark's application for state habeas
corpus relief. Clark then filed his petition for habeas corpus
relief in federal district court. The Texas Attorney General
answered Clark's federal petition and noved for summary judgnent.
On August 25, 1998, the district court granted the notion for
summary judgnent and dism ssed Clark's petition for wit of habeas
corpus with prejudice. On Septenber 25, 1998, the district court
denied Cark's request for a COA on each of the issues raised

her ei n.

[11. DI SCUSSI ON

Clark seeks a COA fromthis Court on each of the foll ow ng
i ssues: (1) whether sunmmary judgnent is an appropriate mechani sm
for the disposition of petitions for habeas corpus relief filed
pursuant to 28 U S.C. 8§ 2254; (2) whether Cark was afforded an
adequate opportunity to develop the factual basis underlying his
clains for relief, i.e. whether he was entitled to di scovery and an
evidentiary hearing before sunmmary judgnent would have been
appropriate; (3) whether the district court erred in deferring to
state court findings regarding his claims A B, C E and F,

because he had not been afforded the opportunity to develop the



underlying factual basis for those clains at an evidentiary
hearing; (4) whether the district court erred in failing to grant
a continuance so as to permt Clark to develop the underlying
factual basis of his clains; (5) whether the district court erred
i n denying Cark the appoi ntment of an expert in forensic pathol ogy
to hel p devel op his clains; (6) whether the district court erred in
deferring to as reasonable the state habeas court's findings
regarding his clains that a juror failed to disclose the extent of
her relationship with the prosecutor thus violating his due process
rights; and (7) whether the trial court's failure to define
“mtigating evidence” in the punishnent charge to the jury
unconstitutionally denied Cark an appropriate vehicle for
consi deration of such evidence.

Clark's petition for wit of habeas corpus was filed on June
22, 1998, and is thus governed by the provisions of the
Antiterrorismand Effective Death Penalty Act (“AEDPA’). See Lindh
v. Murphy, 117 S. C. 2059, 2068 (1997); United States v. Carter,
117 F.3d 262 (5'" Cir. 1997). Under AEDPA, before an appeal from
the dism ssal or denial of a 8§ 2254 habeas petition can proceed,
the petitioner nmust first obtain a COA, which will issue “only if
the applicant has nade a substantial showing of the denial of a
constitutional right.” 28 U S.C 8§ 2253(c)(2). W have held that
a petitioner nmakes a “substantial show ng” when he denonstrates
that his petition involves i ssues which are debat abl e anong jurists
of reason, that another court could resolve the i ssues differently,

or that the issues are suitable enough to deserve encouragenent to



proceed further. See Drinkard v. Johnson, 97 F.3d 751, 755 (5'"
Cir. 1996) overruled in part on other grounds, Lindh, 117 S. C
2059 (1997). The sane standards which governed issuance of the
pre- AEDPA version of the COA the certificate of probable cause
(“CPC"), apply to requests for a COA. See id. at 756
The post-AEDPA version of 28 U S.C. 8§ 2254(d) provides as

fol | ows:

(d) An application for a wit of habeas

corpus on behalf of a person in custody

pursuant to the judgnent of a State court

shal |l not be granted with respect to any claim

that was adjudicated on the nerits in State

court proceedings unless the adjudication of

the clai m

(1) resulted in a decision that was contrary

to, or involved an unreasonable application

of, <clearly established Federal Ilaw, as

determ ned by the Suprene Court of the United

States; or

(2) resulted in a decision that was based on

an unreasonabl e determ nation of the facts in

light of the evidence presented in the State

court proceedi ng.
28 U . S.C. § 2254(d). W review pure questions of |aw under the
“contrary to” standard of subsection (d)(1), m xed question of |aw
and fact under the “unreasonable application” standard of
subsection (d)(1), and pure questions of fact wunder the
“unreasonabl e determnation of facts” standard of subsection
(d)(2). See Lanmb v. Johnson, 179 F.3d 352, 356 (5'" Cr. 1999)
(citing Drinkard, 97 F.3d at 767-69), cert. denied, 1999 W. 754407
(U.S. Nov. 15, 1999) (No. 99-6272).

An application of Ilaw to facts wll not be deened

unr easonabl e, unl ess reasonable jurists “woul d be of one viewthat
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the state court ruling was incorrect.” Drinkard, 97 F.3d at 769.
And under this standard, we will grant habeas relief “only if a
state court decision is so clearly incorrect that it would not be
debat abl e anong reasonable jurists.” | d. Addi tional ly, under
§ 2254(e)(1), a state court's determ nation of a factual issue nust
be presuned correct, and the habeas petitioner bears the burden of
rebutting the presunption by clear and convincing evidence. The
presunption is especially strong when the state habeas court and
the trial court are one in the sane. See Anps v. Scott, 61 F.3d
333, 347 (5" Gr. 1995); Janmes v. Collins, 987 F.2d 1116, 1122 (5'"
Cr. 1993) (citing Buxton v. Lynaugh, 879 F.2d 140, 146 (5th Cr
1989)) .

And while the nature of the penalty in a capital case is an
appropriate consideration for determ ning whether to issue a COA
the severity of the penalty at issue does not, in and of itself,
require the issuance of a COA See Lanb, 179 F.3d at 356.
However, in capital cases, doubts as to whether a COA shoul d i ssue
must be resolved in favor of the petitioner. See id.; see also
Buxton v. Collins, 925 F.2d 816, 819 (5'" Cir. 1991). Bearing the
foregoing principles in mnd, we turn to consider those issues

raised by Cark in his request for a COA

A
Clark first contends that he is entitled to a COA on the basis
that summary judgnent is not contenplated by 28 U S.C. 8§ 2254 or
the Rules CGoverning 8 2254 Cases. He contends that the Texas



Attorney Ceneral cited no cases, statutes, or rules in the original
motion for summary judgnment which hold that summary judgnent is
appropriate in 8 2254 cases. Yet in his ow briefings, Cark cites
no authority for the opposite proposition.

As a general principle, Rule 56 of the Federal Rules of G vil
Procedure, relating to summary judgnent, applies with equal force
in the context of habeas corpus cases. See Rule 11 of the Rules
Governing 8 2254 Cases; Fed. R Gv. P. 81(a)(2). W have
previously recogni zed the appropriateness of summary judgnent in
habeas corpus proceedings. See e.g., Barnes v. Johnson, 160 F. 3d
218, 222 (5" Cir. 1998), cert. denied, 119 S. C. 1768 (1999);
Harris v. Johnson, 81 F.3d 535, 539 (5" Cir. 1996) (both applying
summary judgnent standard in a 8 2254 case). And nothing in
Clark's briefing convinces us that sunmary judgnent 1is not
ot herwi se appropriate in habeas corpus cases filed pursuant to 28
U S C § 2254 W find that this issue would not be debatable
anong jurists of reason, and Cark has thus failed to nmake a
substantial showng of the denial of a constitutional right.

Accordingly, we deny Cark's request for a COA on this issue.

B.

Clark's second, third, and fourth issues are related, and
revol ve around the district court's alleged error in refusing to
allow O ark discovery, an evidentiary hearing, and a conti nuance,
all of which he requested in an effort to investigate and devel op

the underlying factual basis of his clains, specifically, his



clains related to a juror's alleged failure to fully disclose the
extent of a personal relationship with the prosecutor and the
State's alleged use of testinony from a subsequently discredited
pat hol ogi st. He contends that his clains required extensive
i nvestigation because the pertinent facts are “usually hidden,”
and that he would have needed a few nore nonths to “continue to
develop a claim” According to Cdark, sunmmary judgnent was
i nappropriate in the face of his undevel oped cl ai ns.

Wth regard to discovery, an evidentiary hearing, and a
continuance for nore tinme to conduct an investigation of his
clains, Cark exhausted all of the funds provided by the state
court for investigation, and his request for additional funds was
denied. He again requested discovery, an evidentiary hearing, a
conti nuance, and the appointnent of a pathol ogi st expert in his
federal habeas case in order to develop his juror bias and
di scredited pathologist clains. H's requests were denied by the
district court.

Under AEDPA, a habeas petitioner's entitlenment to an
evidentiary hearing when he has failed to devel op the factual basis
of a claimis restricted to the narrow exceptions of 28 U S. C
§ 2254(e)(2), which provides:

(2) If the applicant has failed to devel op
the factual basis of a claimin State court
proceedi ngs, the court shall not hold an
evidentiary hearing on the claim unless the
appl i cant shows that--

(A) the claimrelies on--
(i) a newrule of constitutional |aw, nade
retroactive to cases on collateral review by

the Suprene Court, that was previously
unavail abl e; or



(ii) a factual predicate that could not
have been previously discovered through the
exerci se of due diligence; and
(B) the facts underlying the claimwould be
sufficient to establish by «clear and
convi nci ng evi dence t hat but for
constitutional error, no reasonable fact-
finder would have found the applicant guilty
of the underlying offense.
28 U S.C. 8§ 2254(e)(2). These exceptions apply only where the
failure to develop the factual basis is directly attributable to a
deci sion or om ssion of the petitioner. See MDonald v. Johnson,
139 F.3d 1056, 1059 (5'" Gir. 1998).

Rel ying on McDonal d, C ark argues that 8§ 2254(e)(2) does not
apply to preclude an evidentiary hearing here because the failure
to fully devel op the record belowis not attributable to any fault
of his own, but rather to the state court's failure to permt him
addi tional discovery. Wile we agree that 8§ 2254(e)(2) does not
apply to Cark's situation, as we stated in MDonal d, overcom ng
the preclusive effect of 8§ 2254(e)(2) does not guarantee an
evidentiary hearing, it only opens the door for one. See
McDonal d, 139 F.3d at 1059-60. Pursuant to Rule 8 of the Rules
Governing 8 2254 Cases, the district court retains discretion over
the decision to grant an evidentiary hearing once a petitioner
overcones the barriers presented by § 2254(e)(2). See id. at 1060.
The district court's decision to deny Cark's request for an
evidentiary hearing will thus be reviewed by us on appeal for an
abuse of discretion. See id. Li kew se, the district court's

deci sion regarding the availability of discovery is also commtted

to the sound discretion of the district court, and is revi ewed
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under the abuse of discretion standard. See Rule 6(a) of the Rules
Governing 8 2254 Cases; Canpbell v. Blodgett, 982 F.2d 1356 (9'"
Cr. 1993). Qur pre-AEDPA jurisprudence is instructive in
eval uati ng whether the district court's denial of discovery and an
evidentiary hearing was an abuse of discretion.

Prior to the enactnent of AEDPA, we consistently held that
when there is a factual dispute which “‘if resolved in the
petitioner's favor, would entitle [the petitioner] to relief and
the state has not afforded the petitioner a full and fair hearing,
a federal habeas corpus petitioner is entitled to discovery and an
evidentiary hearing.” Perillo v. Johnson, 79 F.3d 441, 444 (5"
Cir. 1996) (quoting Ward v. Witley, 21 F.3d 1355, 1367 (5" Cir.
1994); see al so Mpbawad v. Anderson, 143 F.3d 942, 947-48 (5" Cr.),
cert. denied, 119 S. C. 383 (1998). To find an abuse of
discretion which would entitle Cark to discovery and an
evidentiary hearing to prove his contentions, we would necessarily
have to find that the state did not provide himwth a full and
fair hearing and we nust be convinced that if proven true, his
allegations would entitle himto relief. See Mawad, 143 F. 3d at
948.

Wth respect to whether Cark was afforded a full and fair
hearing by the state court, Cdark contends that he requested
additional funds (once he exhausted those provided by the state
court) and an evidentiary hearing to develop the record, but that
the state court denied his requests. The state court then denied

his request for state habeas relief based upon the pleadings and
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affidavits which had been submtted and wthout holding a |ive
evidentiary hearing, i.e. Cark was given only a "paper hearing."
See Perillo, 79 F.3d at 446 n.7.

A full and fair hearing does not necessarily require live
testinony. |ndeed, we have repeatedly found that a paper hearing
is sufficient to afford a petitioner a full and fair hearing on the
factual issues wunderlying the petitioner's clains, especially
where, as here, the trial court and the state habeas court were one
in the sane. See id. at 446-47 (listing cases where the
presunption of correctness, whi ch attached to factual
determ nations nade after a full and fair hearing under the pre-
AEDPA version of 8 2254(d), was established with only a paper
heari ng before the sane state judge who presided over the crim nal
trial). We conclude that the state habeas court, after first
presiding over Clark's crimnal trial, after providing Clark with
state-funded exploration of his clains, though not to the extent
Clark may have |liked, and after considering the pleadings and
affidavits before it, provided Clark with a full and fair hearing.

I n eval uati ng whether the district court abused its discretion
in denying Cark discovery and an evidentiary hearing, we next
consi der whether there is a factual dispute which, if resolved in
Clark's favor, would entitle himto relief. Based upon our review
of the record, including all of the affidavits submtted by d ark
in support of his petition, we find that Cark has all eged no fact
which if proved, would entitle himto relief on his habeas cl ai ns.

Clark's allegations wth respect to the State's testifying

12



pat hol ogi st, Dr. Erdmann, do not involve specifics. Rather, Cark
contends that “many problens [were] discovered in autopsies
conducted by Dr. Erdmann.”  ark presented no specific evidence of
m sconduct in the performance of the victinis autopsy in this case.
In his request for the appointnent of an expert forensic
pat hol ogi st, Cark did advise the district court that a Dr. den
G oben, after reviewing Dr. Erdnmann's testinony, initially opined
that Dr. Erdmann's procedures and conclusions may be false or
m sl eadi ng. However, the cited passages of Dr. Goben's initial
opi nion reference only differences of opinion and allegations of
the lack of other physical evidence to support Dr. Erdnmann's
conclusions as to the sequence of the victims injuries. No
specific errors are cited. We previously examned a nearly
identical allegation involving the sanme Dr. Erdmann in Boyle v.
Johnson, 93 F.3d 180 (5'" Cir. 1996), cert. denied, 117 S. Ct. 968
(1997). In Boyle, the petitioner presented evidence by other
experts who disagreed with Dr. Erdmann's concl usions, but since
Erdmann' s testinony was consistent with the overwhel m ng physical
evi dence, we found that the presunption of correctness owed to the
state habeas court's findings, which findings rejected the claim
that Erdmann testified falsely or mslead the jury, had not been
overcone. See Boyle, 93 F.3d at 186-87.

Here as well, the overwhel m ng evidence, including Cark's
unassail ed confession, conports with Dr. Erdmann's concl usi ons as
to the sequence and extent of the victimis injuries, the sexual

assault, and the cause of death. | ndeed, the record clearly
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reveals that even without Dr. Erdmann's testinony, each of his
concl usi ons had been independently established by other evidence
and testinony. Furthernore, while Cark refers to evidence that
Dr. Erdmann was accused of msconduct in other cases, he has
presented no evidence that Dr. Erdmann did soin this case. Sinply
put, Cark has failed to present clear and convincing evidence
sufficient to rebut the presunption of correctness to which the
state habeas court's factual findings are entitled, and he has
failed to establish that evenif resolved in his favor, the factua
dispute as to Dr. Erdmann's credibility would entitle him to
relief.

Wth respect to Cark's clains that ajuror failed to disclose
the extent of her relationship with the prosecutor, Cark clains
the facts underlying this claimare hidden and that he needed both
time and nore resources to conplete his investigation and to
develop a claim H's request is tantanmount to a request for an
i nperm ssible fishing expedition. See Perillo, 79 F.3d at 444
(noting that Rule 6 of the Rules Governing 8 2254 Cases “‘ does not
aut hori ze fishing expeditions.””) (quoting Ward v. Wiitley, 21 F. 3d
1355, 1367 (5'" Cir. 1994)). Di scovery nust relate solely to a
specifically alleged factual dispute, not to a general allegation.
See Ward, 21 F.3d at 1367.

In its order granting summary judgnent and dism ssing Cark's
petition, the district court noted that Cark has failed to
denonstrate by “clear and convincing” evidence that the state

court's dispositive factual findings regarding his juror disclosure
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clains are incorrect, and based upon our own review of the record,
we agree. Clark is not entitled to relief as these clains were
adequat el y devel oped bel ow, and as the district court noted, he has
failed to denonstrate anything nore than was disclosed at voir
dire. He seeks nerely to cast a line in the hopes of hooking
addi ti onal evidence which m ght support his clains, and has not
sought discovery or an evidentiary hearing wth respect to a
specific factual allegation which wuld entitle himtorelief. The
di scovery provisions of Rule 6 do not contenplate the type of
fishing trip on which O ark seeks to enbark

Rel ated to his alleged need to nore fully develop his clains
prior to the entry of sunmary judgnent, Cark lastly contends that
the district court erred in denying his request for a continuance
of the habeas proceedings in order to afford him nore tinme to
devel op the factual basis of his juror and pathol ogist clains. A
district court's denial of a notion to continue in habeas cases is
governed by the abuse of discretion standard. See Spinkellink v.
WAi nwright, 578 F.2d 582, 590-91 n. 11 (5" Cir. 1978) (citing United
States v. Mendoza, 574 F.2d 1373 (5'" Gir. 1978)). For the reasons
di scussed above, we find that Cark was not entitled to any
additional discovery or an evidentiary hearing, and thus he was
i kewi se not entitled to additional tine to devel op those clains
which the district court determ ned had al ready been adequately
devel oped.

In sum because Cark was provided a full and fair hearing by

the state court on his clains, and because there is no factua
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di spute which if proven true, would entitle Cark to relief, we
find that he was not entitled to, and the district court did not
abuse its discretion in denying him additional discovery, a
continuance, or an evidentiary hearing. The issues had been
sufficiently devel oped bel ow such that the district court was able
to decide as a matter of |aw whether, when construing all of the
facts, both devel oped and al |l egedly undevel oped, in a |light npst
favorable to Cark, he was not entitled to habeas relief.
Accordingly, the district court did not err in deferring to factual
determnations of the state court and sunmary judgnent was
appropriately entered. W thus find that Cark has failed to
denonstrate that his petition involves issues which are debatabl e
anong jurists of reason, that another court could resolve the
issues differently, or that the issues are suitable enough to
deserve encouragenent to proceed further, and accordingly we deny

a COA on CUark's second, third, and fourth issues.

C.

In his fifth issue, Cark contends that he is entitled to a
COA on the basis of the district court's failure to grant his
nmotion for the assistance of an expert in forensic pathology. As
wth his requests for additional discovery and an evidentiary
hearing, the basis for Cark's request for the assistance of an
expert in forensic pathol ogy was to hel p hi mdevel op his cl ai mt hat
Dr. Erdmann, the state's pathol ogist, may have testified fal sely at

his trial.
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Cl ark's request for expert assistance was filed pursuant to 21
U S.C 88 848(q)(4)(B) and (q)(9).! The npbst pertinent provisions
of 8§ 848(q) provide as follows:
(9) Upon a finding that investigative, expert, or
other services are reasonably necessary for the
representation of the defendant, whet her in
connection with issues relating to guilt or the
sentence, the court nmay authorize the defendant's
attorneys to obtain such services on behalf of the
defendant and, if so authorized, shall order the
paynent of fees and expenses therefor under
par agraph (10).
21 U.S.C. 8§ 848(0q)(9). Claimants under this section “need only
show indigence and that the services requested are 'reasonably

necessary. Fuller, 114 F.3d at 502.

That dark was indigent is without dispute. However, because
we find that Cark has failed to establish that he had a
substantial need for the assistance of an expert forensic
pat hol ogi st under the statute, he was not denied a constitutional
right that would require the issuance of a COA As di scussed
above, the state trial court, in reviewwng Cark's state habeas
petition made specific findings which rejected dark's contention
that Dr. Erdmann perjured hinself in Cark's case. Those factua
findings are entitled to a presunption of correctness, especially
whereas here the trial judge and state habeas judge were the sane.

See Boyle, 93 F.3d at 186. And Cark has failed to present clear

and convincing evidence sufficient to overcone the presunption of

1 W note that while a COA is required for habeas appeals,
there is no such requirenment for appeals brought under
§ 848(q)(4)(B). See Fuller v. Johnson, 114 F.3d 491, 501 n.4 (5'"
Cr.), cert. denied, 118 S. C. 399 (1997).
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correctness to which those state court factual findings are
entitl ed.

W note again, as the district court did, that the state
presented a great deal of other evidence, including Cark's two
confessions, all of which overwhelmngly established Cark's
i nvol venent, the nature and extent of the victims injuries, the
sexual assault, and the cause of death, as well as those
conclusions to which Dr. Erdmann testified. | ndeed, the record
clearly reveals that even without Dr. Erdmann's testinony, each of
his conclusions had been independently established by other
evi dence and testinony, and that irrespective of this fact, his
testi nony was consi stent with the physical evidence which the state
presented. As a result, we cannot conclude that the assistance of
an expert in forensic pathol ogy was substantially necessary since,
in light of the strength of the case presented against d ark,
i npeachnment of Dr. Erdmann's credibility would have been futile.
The district court did not abuse its discretionin failing to grant
Clark's request for the assistance of an expert forensic
pat hol ogi st, and because he has failed to make a substanti al
show ng of the denial of a constitutional right, we deny Cark's

request for a COA on this issue.

D.
In his sixth issue, Gark argues that he is entitled to a COA
because the district court erred in deferring to as not being

unr easonabl e t hose state habeas court fact findings used to defeat
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his clains that a juror failed to disclose the extent of her
relationship with the prosecutor thus violating his due process
rights. Clark contended that venire nenber, Sondra Kay Jones,
failed to disclose the extent of her “close relationship” wth the
district attorney and that he was consequently denied the right to
be tried by an inpartial jury. For primarily the sanme reasons
given by the district court, and based upon our own review of the
record, we find that Cark has not made a substantial show ng of
the denial of a constitutional right on this issue. The sane
evi dence which C ark presented to the district court was presented
to the state habeas court, which as we have noted above, was the
same court which conducted Clark's crimnal trial. Therefore, the
state habeas court's factual findings are entitled to a presunption
of correctness, and Cark has failed to rebut the presunption of
correctness with “clear and convi nci ng” evidence that such factual
findings are incorrect. The evidence presented established nothing
nmore than that M. Jones had a strictly professional working
relationship with the district attorney.

Furt hernore, under AEDPA, the state court's adjudication of
this issue is dispositive unless it involved an unreasonable
application of clearly established federal |aw or was based on an
unreasonabl e determ nation of the facts in |ight of the evidence
present ed. Based on Cark's failure to put forth anything nore
than what was disclosed during voir dire and based upon the
affidavits and proffers presented to it, the state court's factual

determnation that M. Jones answered truthfully regarding the

19



extent of her relationship with the district attorney, as well as
its conclusion that there was no constitutional violation, were
bot h reasonabl e and without error. Cark has failed to denonstrate
that this issue would be debatable anong jurists of reason, that
another court could resolve the issue differently, or that the
issue is suitable enough to deserve encouragenent to proceed
further. We therefore deny Clark's request for a COA on this

i ssue.

E

In his final issue, Cark argues that he is entitled to a COA
because the trial court's punishnment phase jury instruction failed
to define mtigating evidence in violation of the Ei ghth Amendnent
and the due process clause of the Constitution. Cl ark contends
that the jury instruction given at the punishnment phase of his
trial was devoid of a proper definition of mtigating evidence and
failed to focus the jury on his personal and noral cul pability or
bl amewor t hi ness.

The jury in this case was instructed as foll ows:

When you del i berate about the questions posed
in the Special |ssues, you nust consider any
mtigating <circunstances raised by the
evi dence present in both phases of the trial.
You are instructed that any evidence which, in
your opinion, mtigates agai nst the inposition
of the death penalty, nmay cause you to have a
reasonabl e doubt as to whether or not the
death penalty should be inposed in this case.
Even if you find and believe beyond a
reasonabl e doubt that the conduct of the
defendant which caused the death of the
deceased was commtted deliberately and with
the reasonabl e expectation that the death of
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the deceased, [the naned decedent], would
result; and even if you find and believe
beyond a reasonable doubt that there is a
probability that the defendant would commt
crim nal acts of viol ence that woul d
constitute a continuing threat to society; if
you have a reasonable doubt based upon the
mtigating evidence that has been presented in
this case as to whether the death penalty
shoul d be inposed in this case, then you wll
answer the Special |ssues propounded to you
herein “No.”

We find that Cark has failed to nake a substantial show ng of
the denial of a constitutional right with respect to this issue.
The district court noted that the rel evant question with respect to
this issue is whether there was a reasonable |ikelihood the jury
interpreted the given instruction as precluding their consideration
of constitutionally relevant mtigating evidence. See Johnson v.
Texas, 509 U. S. 350, 367 (1993). The district court concl uded, and
we agree that the jury was in no way hindered or limted in their
consideration of mtigating evidence. The decisions of the state
courts, both on direct crimnal appeal and on state habeas review,
denying relief on this ground were neither contrary to clearly
establi shed Suprene Court precedent nor based on an unreasonabl e
application thereof, and are thus dispositive of the issue. Here
again, Cark has failed to denonstrate that this issue would be
debat abl e anong jurists of reason, that another court coul d resol ve
the issue differently, or that the issue is suitable enough to
deserve encouragenent to proceed further, and accordingly we deny

a COA on this issue as wel|.

V. CONCLUSI ON
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Havi ng carefully reviewed the record, we conclude that d ark
has failed to make a substantial showing of the denial of a
constitutional right with respect to any of the issues raised in
hi s request for COA, and accordi ngly we DENY his request for COA on

all issues raised therein.
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