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EDITH H JONES, G rcuit Judge:

In this 81983 excessive force case, the question of
qualified imunity hinges on whether a plaintiff’s hypnotically-
refreshed testinony is adm ssible to prove that two arresting police
of ficers assaulted her. The magistrate judge admtted the testinony
for summary judgnment purposes, leading him to deny qualified
immunity. Because this testinony was uncorroborated and was based

on a hypnotic procedure | acking recogni zed saf eguards, we concl ude



that the magistrate judge abused his discretion in admtting it.
Absent any other evidence to prove that an assault occurred, the
plaintiff’'s case fails, and the officers should have received
i Muni ty.

FACTS AND PROCEDURAL HI STORY

At about noon on Septenber 9, 1994, Dall as police officers
were summoned to a disturbance involving Mersch, Janmes Gegory
Brown, and a nei ghbor of Mersch’s. Mersch and Brown had just cone
from a bar, where Mersch admtted to having drunk six to eight
beers. While wal king from the bar to Mersch’s nearby apartnent
conpl ex, Brown got into an argunent with a nei ghbor across a fence.
When Mersch attenpted to clinb the fence separating Brown and the
nei ghbor, she fell about three feet down and | anded on her butt ocks.

Several w tnesses observed the incident. One saw Brown
bei ng rough and verbal | y abusi ve t owards Mersch. The w tnesses al so
reported that Mersch was falling to the ground and unable to
mai nt ai n her bal ance. Her stockings were torn and she had abrasi ons
on her knees.

After the police and an anbul ance arrived, Mersch was
cited for public intoxication, and she and Brown were taken off in
separate police cars. Mersch and the arresting officers, Dethloff
and Klein, differ as to what happened next. According to the police

officers, they drove Mersch straight to the detox center. There,



while the officers were nonentarily distracted, Mersch fell into a
door and hit her head as she attenpted to wal k unassisted up a
handi capped ranp. The officers sumobned energency personnel, who
treated Mersch’s forehead bunp. Mersch was then admtted to the
detox center and the officers left. Post-hypnosis, Mrsch states,
however, that one of the officers jabbed her twice in the abdonen
wth a flashlight or a nightstick during the ride to the detox
center. Then the officers stopped the vehicle, yanked her out, and
struck her on the top of the head. Knocked unconsci ous, she revived
| ying face down on asphalt with a t hrobbi ng head and bl urred vi si on.
She | ooked up and saw three or four officers standi ng around, and
soneone in a white uniformshirt with blue letters onit sitting on
a short fence. At this point, she was put back in the police car
and driven to the detox center. She has no nenory of being treated
by energency personnel there.

At the detox center, Mersch conpl ai ned of stomach pains
and blood in her urine. Late that evening, she was transported to
a hospital and treated for a ruptured bl adder.

Mersch did not initially accuse the police officers of
beati ng her. In her deposition, she stated that when her sister
visited her in the hospital, her sister was suspicious that the
police had caused Mersch’s injuries. Mersch further stated that

al t hough she was suspi cious of the police officers before hypnosis,



she had no grounds for her suspicions other than the fact that she
had been in the custody of the police. Mersch and her sister
continued to discuss their suspicions of the police officers after
she went hone fromthe hospital.?

Mersch visited Dr. Wiss, a |licensed psychologist, to
undergo hypnotism as suggested by her attorney. During two
sessions, she “renenbered” the all eged assault descri bed above. At
her deposition, she testified that prior to undergoi ng hypnosis she
did not renmenber being beaten by the police officers. The hypnosis
was recorded on audi ot ape, but the tape has been m spl aced and was
never made avail able to defendants’ counsel or the court.

Mersch filed suit against the City of Dall as, Police Chief
Ben Cick, and officers Klein and Dethloff, alleging the use of
excessive force. The nmagistrate judge granted sunmary judgnent to
the City of Dallas and Police Chief dick, but denied Klein and
Dethl of f’ s summary j udgnent notion after approving the adm ssi on of
Mersch’ s post - hypnosi s testinony. This interlocutory appeal ensued.

JURI SDI CTl ON
Mersch argues that this Court |acks jurisdiction because

whet her the hypnotically-enhanced evidence is admssible is not a

1 I n Decenber 1994, Mersch reported to an investigating officer that
she had been assaul ted frombehi nd by an unknown suspect on Septenber 9. At that
tinme, she did not state that she had been assaulted by police. She told the
responding officer that she nmade the report in order to receive noney froma
state-sponsored Victinm s Conpensation fund.
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pure question of law, but rather concerns the sufficiency of the
evi dence, an issue not cogni zable on interlocutory appeal. This
reasoning is incorrect.

Interl ocutory orders denyi ng summary j udgnent on t he basi s
of qualified inmmunity are i nmmedi ately appeal abl e when they concern

a concl usi on of | aw. See Mtchell v. Forsyth, 472 U. S. 511, 530,

105 S.Ct. 2806, 2817, 86 L.Ed.2d 411 (1985). Such orders are not
i mredi ately appeal able if they are based nerely on sufficiency of

t he evidence, see Johnson v. Jones, 515 U. S. 304, 313, 115 S. C

2151, 2156, 132 L.Ed.2d 238 (1995). Nonethel ess, a question of |aw
may be presented despite the exi stence of a genui ne, but subsidiary,

issue of material fact. See Behrens v. Pelletier, 516 U S. 299,

312, 313, 116 S.Ct. 834, 842, 133 L.Ed.2d 773 (1996).

In this case, before reaching the question whether a fact
i ssue exists, we nust ascertain whether Mersch’s post-hypnosis
testi nony enbodi es adm ssible facts at all. This is because Rule
56 states that a court nay consider only adm ssible evidence in
ruling on a summary judgnent notion. Fed. R Cv. Proc. 56; see

Stults v. Conoco, Inc., 76 F.3d 651, 654 - 55 (5th Gr. 1996).

Where, as here, the adm ssibility of particular evidenceis critical
to a summary judgnent founded on qualified immunity, this court has

not hesitated toreviewthe adm ssibility of the evidence on appeal.



See Hayter v. Gty of ©Munt Vernon, 154 F.3d 269, 274 (5th Cr

1998) .
MERSCH S POST- HYPNOTI C STATEMENTS
Mersch’ s post-hypnotic testinony is the only evidence that
inplicates the police officers in her injuries. It is undisputed

t hat before she was hypnoti zed, Mersch had no recol | ection of being
| abbed i n the abdonen or struck in the head by the officers. On the
ot her hand, she and her sister had di scussed the possibility of such
an assault and she had seen the arrest report which naned officers
Det hl of f and Kl ei n, t hough she had no i ndependent prehypnotic nenory
of their names. W reviewthe admssibility of Mersch’s testinony
for manifest error. See Hayter, 154 F.3d at 273-74.

Al t hough this Court has dealt with the adm ssibility of
hypnoti cal | y-enhanced testinony in the crimnal context, it has not
done soinacivil case. Wile constitutional safeguards applicable
to crimnal cases may suggest extra caution when hypnotically-
enhanced evidence is offered by the prosecution, there is no other
reason why the analyses should substantially differ, and other
courts have adopted a consi stent approach to both civil and cri m nal
cases. This court will be guided by our earlier cases.

Hypnoti cal | y-enhanced testi nony i s not per se i nadm ssi bl e

in the Fifth Crcuit. See Wcker v. MCotter, 783 F.2d 487, 492




(5th Cir. 1986).2 Rather, courts in this Crcuit evaluate such
testi nony on a case-by-case basis, weighing the probative val ue of
the testinony against its possible prejudicial effect. See id.
This approach requires consideration of a nunber of factors,
i ncluding whether: 1) the hypnosis is done by a psychol ogist or
psychiatrist trained in its use and i ndependent of either party; 2)
the hypnosis is done in a neutral setting with only the hypnoti st
and the subject present; 3) an audio or video recording is nmade of
al | interrogations before, during and after hypnosis; 4)
corroborating evidence exists; and 5) the pre-hypnosis and post-

hypnosi s statenents substantially correspond. See Rock v. Arkansas,

483 U.S. 44, 60 - 61, 107 S.Ct. 2704, 2713 - 2714, 97 L.Ed.2d 37
(1987); White v. leyoub, 25 F.3d 245, 247 - 248 (5th Gr. 1994).

This Court has, however, identified one situation where
hypnoti cal | y-enhanced testinony is per se i nadm ssi bl e. In United

States v. Valdez, a Texas Ranger participating in surveillance to

2 Courts have been cauti ous of hypnotically-enhanced t esti nony because

of the tendency of hypnosis to create i naccurate nmenories. Three characteristics
of hypnosis cause this risk. First, the subject becones highly “suggestible”,
easily susceptible to cues from the hypnotist. Second, the subject is nore
likely to “confabulate”, i.e., drawon the i nagi nation to round out an i nconpl ete
nenory. Third, the subject’s menory becones “hardened”, increasingthe subject’s
confidence in both true and fal se nenori es and t hus maki ng cross-exam nation | ess
effective. See Rock v. Arkansas, 483 U. S. 44, 59-60, 107 S. Ct. 2704, 2713, 97
L. Ed.2d 37 (citing M One et al., Hypnotically Induced Testinony, in Eyew tness
Testinony: Psychol ogi cal Perspectives 171 (G WIlls & E. Loftus, eds., 1984) and
Di anond, Inherent Problens in the Use of Pretrial Hypnosis on a Prospective
Wtness, 68 Calif.L. Rev. 313, 333-342 (1980)). Courts around the country
accordingly differ on the standards of admi ssibility. See discussion in Boraw ck
v. Shay, 68 F.3d 597, 604-606 (2d. Cr. 1995).
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i nvestigate an extortion attenpt wi tnessed a man approach t he noney-
drop area and then turn away. He was |later unable to identify the
man in a lineup. The Ranger knew that Val dez was the prinme suspect
in the investigation. After undergoing hypnosis, the Ranger
identified the man he had seen as Val dez. There was no other
corroboration for the identification of Valdez at the drop site.

See United States v. Valdez, 722 F.2d 1196, 1197 - 1198 (5th Cr.

1984) . This Court held that “when ... a hypnotized subject
identifies for the first tinme a person he has reason to know is
al ready under suspicion, the post-hypnotic testinony is inadm ssible
what ever procedural safeguards were used to attenpt to sanitize the

hypnotic session.” United States v. Valdez, 722 F.2d at 1203.

Mersch’s case appears to fit squarely within the hol ding
of Val dez. Mersch knew that her sister suspected the police
officers of being responsible for Mersch's injuries. She al so
admtted in her deposition that, pre-hypnosis, her own suspicions
of the police officers were based on the fact that she had been in
their custody rather than on any concrete nenory of an assault.
Li ke the Ranger in Valdez, Mersch had a suspicion but no direct

evi dence to substantiate her suspicion. Under such circunstances,



as we recognized in Valdez, hypnotically-enhanced testinony is so
unreliable as to be nore prejudicial than probative.?

Even if Valdez is sonehow di stingui shable fromthis case,
Mersch’s testinony would still be inadm ssible under the totality
of the circunstances test. Mersch neglected to provide the tria
court with rudinmentary information to support the objectivity and
| ack of suggestion at her hypnosis sessions. For exanple, she did
not establish whether Dr. Wi ss had any training in hypnoti smor how
much he knew about the case before he hypnotized Mersch. Moreover,
those factors on which she provided information point against
adm ssion. No recording of the session can be produced; there is
no corroborating evidence; and Mersch’s statenents about the events
before and after hypnosis are quite different. G ven these indicia
of wunreliability and the dearth of evidence of procedura
safeguards, the totality of the circunstances weighs strongly
agai nst adm ssion of the post-hypnotic testinony.

The Second and the Eighth Crcuits enploy a simlar
totality of the circunstances test for determning the adm ssibility

of hypnotically-enhanced testinony in civil suits. See Boraw ck v.

8 The magistrate judge held that Valdez was inapplicable, reasoning

that Mersch’'s pre-hypnosis suspicions constituted sufficient pre-hypnosis
identification of defendants to avoid the Valdez rule. Mersch’'s suspicions —
whi ch she admitted were not grounded in any independent menory of the event -
cannot be considered a pre-hypnosis identification under Valdez. On the
contrary, her suspicions, drawn fromthe sheer fact of injury and having been in
police custody, are exactly the kind of prior suspicions that Valdez was
concerned about .



Shay, 68 F.3d 597, 608 - 609 (2d G r. 1995); Sprynczynatyk v.

Ceneral Motors Corp., 771 F.2d 1112, 1119 - 1124 (8th Cr. 1985).

In addition, both <circuits inpose on the proponent of the
hypnoti cal | y-enhanced testinony the burden of proof during the
proceeding and recomrend that district courts conduct pretrial
evidentiary hearings on the matter. See Boraw ck, 68 F. 3d at 608 -

609; Sprynczynatyk, 771 F.2d at 1122 - 1123.*%

W find these cases persuasive and concur in their
approach. If requested, the district court should hold a hearing
when a case presents a significant issue concerning hypnotically-
enhanced testinony. Such a hearing would have better enabl ed the
parties in this case to air their positions on admssibility.
Alternatively, in a case proceeding toward trial, the often conpl ex
determ nati on about the adm ssibility of such testinony can be nade
on an evidentiary record conpiled without the distraction and haste
that may occur before and during trial.

Whet her considered under Valdez or the totality of the

ci rcunst ances, Mersch’s post-hypnosis testinony shoul d not have been

4 In Wiite v. leyoub, this Court stated that “the court should
determ ne whether the defendant has shown, from the totality of the
ci rcunst ances, that the post-hypnosis testinony is unreliable.” Wiite v. |eyoub,
25 F.3d at 248 - 249. \Wite arose, however, in the habeas context, where the
petitioner bears the burden of showi ng constitutional error. In the ordinary
civil or crimnal case, the proponent of hypnotically-enhanced testinony bears
the burden of showing it is adm ssible.
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adm tt ed. The magistrate judge commtted manifest error in
admtting it.
CONCLUSI ON

The police officers have established that there is no
genui ne issue of material fact, and they are entitled to judgnent
as a matter of |aw upholding their qualified imunity. The only
evi dence of their all eged excessive force was Mersch’ s i nadm ssi bl e
post - hypnosi s testinony. Wthout that testinony, she has no case.
For these reasons, we REVERSE t he di strict court and RENDER j udgnent
in favor of the defendants.

REVERSED and RENDERED
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