IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-11141

W EN Al R ALASKA, | NC.
Pl ai ntiff-Appell ant

ver sus

GERALD 1. BRANDT
Def endant - Appel | ee

Appeal fromthe United States District Court
For the Northern District of Texas

Novenber 5, 1999

Bef ore REAVLEY, H G3 NBOTHAM and DENNI'S, Circuit Judges.
H G3 NBOTHAM Circuit Judge:

In this diversity case, we consider whether a foreign
defendant’s contacts with Texas are sufficient to confer personal
jurisdiction under the Due Process d ause. Because we find
sufficient mninumcontacts exi st and the assertion of jurisdiction
woul d not be wunfair or wunreasonable, we REVERSE the district
court’s dismssal and REMAND for further proceedi ngs consistent

with this opinion.

Wen Air Alaska, Inc. (Wen Air) is an Al askan corporation



based i n Texas, whose sol e sharehol der is Thor Tjontveit. Gerald I.
Brandt is a citizen of the Federal Republic of Germany who provi ded
his services as an attorney for Wen Air from approxi mately August
1989 to April 1991. Brandt originally visited Texas in 1989 to
help Tjontveit acquire Wen Air, then conducted nost of his
busi ness with Wen Air through foreign neetings, correspondence and
communi cations to Texas, and a final set of neetings in Texas in
April 1991.

Wen Air was in the business of leasing US. aircraft and
pl anned to expand into Eastern Europe. Brandt hel ped Wen Air
devel op this plan. On Septenber 29, 1990, Wen Air authorized
Brandt to formtwo Gernman conpanies to maintain airport facilities
in Germany. Late that year, Wen Air learned that Brandt’'s |aw
partner, Hubertus Kestler, represented another airline conpany, GAC
Trans-Air Carrier Lease GrbH Flugzeugleasing (GAC) and its sole
shar ehol der St ephan G zi nek. Kestler was devel opi ng a plan for GAC
that conpeted with Wen Air’s plans.

Brandt told Wen Air that he represented only Wen Air’'s
i nterests and suggested that Wen Air m ght be abl e to purchase GAC
because of GAC s financial problens, provided Wen Air sold GAC
sone airplanes first. Tjontveit proposed to buy GAC and Brandt
told Tjontveit on January 3, 1991 that GAC woul d accept Tjontveit’s
offer if Tjontveit would pay $1.3 nmillion earnest noney to Brandt,
toward the full price of 5 mllion deutsche marks (DM . Acceptances
of this offer were exchanged during February and March 1991.

At the sane time, Brandt arranged for Wen Air to purchase a



25% stake in Flugservice Berlin (FSB), a conpany owned by the
former East German Airlines. On February 25, 1991, in Germany, a
docunent was prepared, signed, and notarized, which supposedly
creat ed a new conpany, Neue Fl ugservi ce und Devel opnent Berlin GrbH
(NFSB), as a holding conpany for the FSB purchase. Stock in NFSB
was never turned over to Wen Air. Only in Cctober of 1993 was it
di scovered by Ms. Long, an enpl oyee of Wen Air, that Brandt owned
the FSB stock hinself and had acquired the interest March 1, 1991.

Tjontveit nmet Brandt in Germany on March 11, 1991 to cl ose
Wen Air’'s purchase of GAC and Wen Air’'s sale of aircraft to GAC
but GAC stock was not delivered and the transaction did not close.
Brandt’s |aw partner Kestler, however, allegedly wthdrew DM 5
mllion from Wen Ar’s bank in Germany that day wthout
Tjontveit’s know edge or perm ssion, using a power of attorney
given to Kestler by Wen Air at Brandt’s request.

Brandt prepared a new docunent, confirmng the GAC deal,
signed by GAC, notarized by Ms. Long, which set a new cl osing date
for the sale: March 26, 1991. Later, Brandt would tell Wen Air
that this docunent was unenforceabl e under Gernman | aw because it
was not notarized by a German notary. At that tinme, Brandt told
Tjontveit to go to Iceland on March 25, 1991 to close the GAC
transacti on. Tjontveit went there, but neither Brandt nor GAC
appeared. Brandt called and said closing would occur instead in
md-April 1991. On March 28, 1991 and April 2, 1991, Brandt wote
Tjontveit in Texas promsing that all transactions would be

conpl eted as i ntended.



On April 6, 1991, Tjontveit termnated Brandt’s services for
hi msel f and Wen Air, and on April 10, 1991, Tjontveit told Brandt
that Wen Air had retained another |awer as counsel and warned
Brandt not to transfer or vote shares of FSB. Tjontveit then asked
Brandt to return Wen Air’'s power of attorney and to take no
further actions until instructed. Tjontveit stated, however, that
he was not termnating Brandt as an attorney, but wanted to
continue the relation once the GAC situation was resol ved.

The GAC deal did not close on April 15, 1991. The next day,
Brandt called Tjontveit in Texas to again prom se that the GAC dea
woul d cl ose. Brandt said he would come to Texas to close all
outstanding matters on April 21 and 22, 1991.

Meetings in Texas on April 21 and 22 occurred with both Brandt
and Tjontveit present. At these neetings, Brandt stated the
followng: (1) Brandt would conplete the German registration
process for the two Wen Air subsidiaries; (2) FSB stock bel onged
to Wen Air, but Brandt held it in trust for Wen Air; (3) Brandt
woul d return all of Wen Air’s docunents and all val uabl e personal
property of Tjontveit; (4) Brandt would go back to Germany and
determ ne the status of FSB and report back to Wen Air; and (5)
Brandt was still acting as Wen Air’s attorney.

Brandt did not disclose that he had appropriated the interest
in FSB to hinself or explain what had happened to the DM5 mllion
Kestler had taken. Brandt then denmanded DM 1.3 mllion for past
services. Wen Air agreed to pay this based on the above prom ses

and representations, signing a docunent in German all ow ng Brandt



to withdraw the noney froma Wen Air account in CGernany.

Finally, on May 9, 1991, in New York, Brandt announced t he GAC
deal would not close and GAC stock would not be delivered. He
expl ai ned that the docunent evidencing that deal was not binding
because it had not been notarized by a German notary. Brandt said
he did not represent Wen Air or Tjontveit, but only represented
GAC.

Wen Air brought suit in Texas state court alleging fraud
fraudul ent i nducenent, and breach of contract and fiduciary duti es.
The case was renoved to federal court. Brandt sought dism ssa
asserting | ack of personal jurisdiction and forum non conveniens.
The district court did not hold an evidentiary hearing but based
its decisions on the affidavits and pl eadi ngs of the parties. The
court granted dismssal, holding that Wen Air was unabl e to nake
a prima facie showi ng that the defendant had the necessary m ni mum
contacts with Texas to support specific jurisdiction. W REVERSE
t he dism ssal because we find that the defendant’s contacts with
Texas suffice to show the requisite mninmum contacts and that the
assertion woul d not be unfair or unreasonabl e. The i ssue of forum

non conveni ens was not rai sed on appeal and we do not consider it.

.
Wen Air seeks to establish jurisdiction over Brandt under the
Texas long arm statute, which Texas construes to extend to the

limts of due process. See Schl obohmv. Schapiro, 784 SW 2d 355,




357 (Tex. 1990); WIlson v. Belin, 20 F. 3d 644, 647 (5th Gr. 1994).

(bt ai ni ng personal jurisdiction over a non-resident of a state is
constitutionally permssible if the nonresident “purposefully
availed hinmself of the benefits and protections” of Texas by
establishing “mnimumcontacts” with Texas such that the def endant
coul d “reasonably anticipate[] being haled into court in the forum
state” and the exercise of jurisdiction does not offend

“traditional notions of fair play and substantial justice.” Holt

Ol & Gas Corp. v. Harvey, 801 F.2d 773, 777 (5th Cr. 1987);
Wlson, 20 F.3d at 647.

At issue is whether Brandt’s contacts wth Texas are
sufficient to support an assertion of personal jurisdiction.
Because the district court did not hold an evidentiary hearing on
the issue of jurisdiction, Wen Air need only establish a prim

faci e case. See WIlson, 20 F.3d at 648. Were the facts are not

in dispute, the review of the district court’s determ nation of
personal jurisdictionis de novo. |d. at 647-48. \Were facts are
di sputed, the plaintiff presenting a prinma facie case is entitled

to have the conflicts resolved in his favor. See Bullion v.

Gllespie, 895 F.2d 213, 216-17 (5th Cr. 1990); Felch wv.
Transportes Lar-Mex SA De QV, 92 F.3d 320, 327 (5th Cr. 1996).

The district court concluded that while Brandt “had contact with
Wen Air in Texas on several occasions, those contacts related to
and devel oped out of an ongoing relationship between the parties
established in Germany and do not establish that Brandt

purposefully availed hinself of the benefits and protections of



Texas | aw. Even if the parties forned their relationship in
Cermany, however, a single act by Brandt directed toward Texas t hat
gives rise to a cause of action by Wen Air can support a finding

of m ni mum cont acts. See Calder v. Jones, 465 U S. 783 (1984);

Ruston Gas Turbines, Inc. v. Donaldson Co., 9 F.3d 415, 419 (5th

CGr. 1993).

In Calder m nimumcontacts were found when a journalist wote
a defamatory article in Florida which he knew would affect the
plaintiff’s reputationin California. The Court specifically found
t hat the defendant had “expressly ainmed” the tort at California.
Id. at 789. The defendants in Calder anal ogi zed thenselves to a
wel der who works on a boiler in Florida which |ater explodes in
Cal i forni a. The defendants argued that jurisdiction over the
wel der would not be proper (even if allowable over the
manuf acturer) because the welder did not control where the
manuf acturer sold the boiler and the wel der “derive[d] no direct
benefit” from such distant sales. 1d. The Court rejected this
anal ogy based on the fact that the defendants were charged wth
intentional, tortious conduct directed toward the forumstate. In

t hose circunstances, the defendants nust reasonably anticipate
being haled into court there’ to answer for the truth of the
statenents nade in their article.” 1d. at 790, 789-90.

This test applies outside the context of defamation, see

Allred v. Peterson, 117 F. 3d 278, 286-287 (5th Gr. 1997), although

it has been remarked that the effects of defamation are npre

obviously felt in a foreign forum than the effects of other



intentional torts. 1d. at 287 (citing Wallace v. Herron, 778 F. 2d

391, 395 (7th Cir. 1985)). The foreseeable effects of a tort “are
to be assessed as part of the anal ysis of the defendant’s rel evant
contacts with the forum” 1d. (quoting Wallace, 778 F.2d at 395
(enphasi s added)). Foreseeable injury alone is not sufficient to
confer specific jurisdiction, absent the direction of specific acts

toward the forum See, e.qg., Jobe v. ATR Marketing, Inc., 87 F.3d

751, 753-54 (5th Cr. 1996); Southmark Corp. v. Life Investors,

Inc., 851 F.2d 763 (5th Cir. 1988).

According to the plaintiff’s allegations, however, Brandt
performed several tortious actions outside of Texas directed
towards Wen Air in Texas. These actions had foreseeable effects
in the forumand were directed at the forum These contacts take
the form of letters, faxes, and phone calls to Texas by Brandt
whose cont ents cont ai ned fraudul ent m srepresentati ons and proni ses
and whose contents failed to disclose material information.

For exanple, Wen Air provides a sworn affidavit fromits
enpl oyee Ms. Long stating that nunerous calls, letters and faxes
were made by Brandt to Wen Air in Texas, and she avers that these
calls contained the prom ses, assurances, and representations that
are at the heart of the lawsuit. In her words, “M. Brandt told ne
by phone to Texas that the delivery of the GAC stock woul d occur on
March 11, 1991.” She al so stated that

[t]here were several tines between late 1990 and |l ate

1991 when M. Brandt called ne either at ny hone in Texas

or at the office in Texas, regardi ng these transacti ons.

He call ed many tines between | ate February, 1991 through

April, 1991 and reassured ne that a deal had been

consunmat ed, that the GAC woul d be delivered to Wen Air,

8



and that the aircraft purchases would all close.

Brandt al so perforned services through these conmmuni cati ons.
For exanple, Long states that Brandt sent by fax a copy of a Notary
Act he prepared, notarized by Kestler, whi ch  supposedl y
“constituted acceptance of an offer M. Tjontveit had nmade to buy
100 percent of the GAC stock fromM. G zi nek” accordi ng to Brandt.

Anot her exanple provided by Wen Air is a letter sent from

Brandt to Texas, dated April 2, 1991, in which Brandt states, with

respect to the GAC deal: “You know, |’ m al ways hel pi ng you where |
can. Also in this special matter, we will find a solution, which
w il satisfy you. This | prom sed you.” In another letter to

Texas, dated March 28, 1991, Brandt states: “M. Gzinmek couldn’t
reach you by phone and so he beg[gled ne to confirm that all
pendi ng contracts between you and Wen Air Alaska and hi mand GAC
are valid and wll be fulfil[l]ed by hi mand GAC, when both parties
fulfil[l] their obligations.”

Brandt disputes the nunber and content of the conmunications
bet ween Brandt and Wen Air in Texas. Brandt clains, for exanple,
that there were fewor no calls, and even if there were any, there
is no evidence that their content related to or gave rise to any
cause of action. At this stage, however, any conflict between the
plaintiff and defendant with respect to the content and exi stence
of these communi cati ons nmust be construed in favor of Wen Air. As
such, the prim facie evidence indicates that Brandt directed
affirmative m srepresentations and omssions to the plaintiff in

Texas.



The def endant argues that communi cations directed into a forum
standing alone are insufficient to support a finding of mninmm

contacts. See, e.qg., Holt Gl & Gas Corp. v. Harvey, 801 F.2d 773,

778 (5th Cr. 1987); Patterson v. Dietz, Inc., 764 F.2d 1145, 1147

(5th Gr. 1985); Nationwi de Mutual Ins. v. Tryg International Ins.,

91 F.3d 790, 796 (6th Gr. 1996); Reynolds v. International Amateur

Athletic Fed., 23 F.3d 1110, 1116 (6th Gr. 1994); ED C v. Ml np,

939 F.2d 535 (8th Gr. 1991); Austad Co. v. Pennie & Ednonds, 823

F.2d 223 (8th Gr. 1987). C. Allred v. More & Peterson, 117 F. 3d
278 (5th CGr. 1997) (service of process on plaintiff in forum
insufficient to support personal jurisdiction in abuse of
prosecution clainm.

In all of these cases, however, the communications with the
forumdid not actually give rise to a cause of action. |Instead,
the comunications nerely solicited business from the forum
negotiated a contract, formed an initial attorney-client
relati onship, or involved services not alleged to formthe basis of
the conpl aint. These cases are thus distinguishable from the
present case. When the actual content of conmunications with a
forumgives rise to intentional tort causes of action, this al one
constitutes purposeful avail nent. The defendant is purposefully
availing hinself of “the privilege of causing a consequence” in

Texas. Cf. Serras v. First Tennessee Bank National Ass’n., 875

F.2d 1212 (6th Cr. 1989). It is of no use to say that the
plaintiff “fortuitously” resided in Texas. See Holt G I, 801 F. 2d

at 778. If this argunent were valid in the tort context, the

10



defendant could nmail a bonb to a person in Texas but claim Texas
had no jurisdiction because it was fortuitous that the victinms zip
code was in Texas. |t may have been fortuitous, but the tortious
nature of the directed activity constitutes purposeful avail nent.

O course, when a lawyer chooses to represent a client in
another forum that initself does not confer personal jurisdiction
if the claim does not arise fromthe |lawer’s contacts with the

f orum See Austad, 823 F.2d at 226. However, when the claim

arises from a breach of fiduciary duty based on a failure to
di scl ose material information, the fact that the | awyer continual |y
communi cated with the forumwhile steadfastly failing to disclose
material information shows the purposeful direction of nmateria

onm ssions to the forumstate. C . D anond Mrtgage Corp. v. Sugar

913 F.2d 1233 (7th Cr. 1990). In Dianobnd Mortgage, attorneys

failed to disclose conflicts of interests at the tine in which they

rendered sone of their services within the state of Illinois, which
the Seventh GCrcuit found sufficient for “arising wunder”
jurisdiction under a state long-armstatute. 1d. at 1245-46. The

court also found the assertion of jurisdiction was constitutional
under the Due Process Clause. See id. at 1247. The services were
performed not only by visits to the forum but also by letters and

phone calls. Furthernore, the court noted that “the precise nunber

of physical visits to Illinois . . . may be irrelevant,” because
““i1t is an inescapable fact of nodern comercial life that a

substantial anmount of business is transacted solely by mail and

W re communi cati ons across state |ines, thus obviating the need for

11



physi cal presence within a State in which business is conducted.’”

Id. (quoting Burger King, 471 U S. at 476) (enphasis added). Cf.

Serras, 875 F.2d at 1218 (rejecting in dictum as “feeble” the
defendant’s argunent that “if it had a duty to disclose . . . ,
t hat duty coul d have been perfornmed anywhere so that any failure to
perform shouldn’t be held to establish a M chigan contact,” at
| east when the plaintiff had also alleged affirmative acts of
m srepresentation in M chigan).

In addition to the communi cations Brandt directed into Texas
from outside of Texas, Brandt also visited Texas during 1989 at
which time he allegedly gained from Tjontveit the confidential
informati on he would | ater use against Wen Air. He also net with
Wen Air during April of 1991. During the April neeting, Brandt
all egedly made m srepresentations regarding his continuing |egal
representation of Wen Air. Brandt, however, clains he was no
| onger Wen Air’s attorney during this tinme period (and thus under
no duti es) because his services as conpany attorney were term nated
on April 6, 1991, as pleaded in Wen Air’'s conpl ai nt.

Even if Brandt’s services were termnated on April 6, 1991,
the evidence shows that on April 10, Tjontveit stated that he was

not halting Brandt’s services except with respect to the GAC

di sput e. Hs letter to Brandt dated April 10 reads: “I want to
make it clear that | am not discharging you as ny attorney and |
wsh to continue our relationship as attorney and client.” | t

continues to say “[i]f we can settle the GAC dispute

satisfactor[il]y to both of us it is my wwsh that | can revoke this

12



letter and we can reestablish our relationship as we did before
this dispute arose.”

Furthernore, at the April 22, 1991 neeting, Brandt denanded
paynment for past |egal services for dates up to and including the
nmeeting dates, indicating a continuing attorney relationship with
Wen Air. Brandt also allegedly promsed that he was still
functioning as Wen Air’s attorney at that neeting in Texas and
also promsed to conplete legal work for Wen Ar that he
supposedly had already started. This also indicates that an
attorney client relationship continued to exist.

An attorney-client relationship can be Ilimted wthout
canceling it, and even a termnated relationship can be resuned.
Construing the facts nost favorably to the plaintiff, this is what
appears to have occurred. Furthernore, by virtue of his alleged
m srepresentations, Brandt i nduced the plaintiff to sign a docunent
allowing Brandt to withdraw nearly $1 mllion froma trust account
in Germany. Brandt also failed to disclose information regarding
the GAC deal, insofar as Brandt allegedly no |onger represented
Wen Air’'s interests.

According to the evidence, Wen Air reliedtoits detrinment on
such m srepresentations and om ssions when it authorized Brandt to
take even nore of Wen Air’s noney with the hope that finally the
GAC deal would cl ose. Brandt clains that no material fraud or
m srepresentati ons could have occurred at the April, 1991 neeti ngs
in Texas because all relevant contracts had al ready been entered

i nto. Thus, none of his representations could have been relied

13



upon in relation to the contracts, since they already were forned.

This does little to conbat the clainms of breach of contract
wWth respect to fiduciary duty, however. Furthernore, the evidence
shows that the GAC deal had not closed as of April 22, 1991. G ven
Brandt’s assertion that the GAC contract was invalid, it does not
behoove himto argue that it was already entered into. Construing
the situation nost favorably to the plaintiff, the parties appeared
to have been continually nodifying a deal whose terns had yet to
becone final wuntil the April neetings. The fact that the
def endant’ s partner nmay have al ready converted the entire purchase
price of DM 5 mllion does not nean that Wen Ar did not
detrinentally rely on the defendant’s representations in Texas in
April: Wen Air authorized Brandt to receive an additional DM 1.3
mllion in order to close the GAC deal. Then, during the next
month, Wen Air went to New York in hopes of closing this deal
only to be thwarted again. All  of this shows detrinental
reliance.

This case is nbst simlar to Carteret Savings Bank, F.A. .

Shushan, 954 F.2d 141 (3rd Cr. 1992). Carteret Savings concerned

m srepresentation and breach of fiduciary duty clains. M ni mum
contacts were found when the defendant directed letters and phone
calls to the forumand then went to the forumfor a final neeting
in which he failed to advise his client of material facts regarding
conflicts of interest. 1d. at 149. Simlar to the present case,

the neeting in Carteret Savings was a neeting regardi ng a busi ness

transaction prior to the closing of the deal. ld. at 146, 149.

14



Not only did the court in Carteret Savings find m ninmm contacts,

but the court also found it insignificant that the defendant m ght
have cone to the forumat the request of the plaintiff or that the
defendant mght not have initially solicited the plaintiff’s
business. 1d. 150. W likewise find irrelevant such allegations
by the defendant. For all of these reasons, we find that Wen Air
has established a prinma facie case of m ni mumcontacts over Brandt
Wth respect toits clains for fraud, fraudul ent i nducenent, breach
of contract and breach of fiduciary duty.

Once a plaintiff has established m ni numcontacts, the burden
shifts to the defendant to showthe assertion of jurisdiction would

be unfair. See Akro Corp. v. Luker, 45 F. 3d 1541, 1547 (Fed. Cr

1995). To show that an exercise of jurisdiction is unreasonable
once m nimum contacts are established, the defendant nust nake a

“conpel ling case” against it. Burger King Corp v. Rudzew cz, 471

US 462, 477 (1985). It is rare to say the assertion is unfair
after m ni num contacts have been shown. Akro, 45 F.3d at 1549.
The standards to be used are the “traditional notions of fair play
and substantial justice.” Felch, 92 F.3d at 323 (quoting Wlson 20
F.3d at 647; Asahi Metal Indus. Co. v. Superior Court, 480 U S

102, 113 (1987)). The interests to balance in this determ nation
are the burden on the defendant having to litigate in the forum
the forum state’'s interests in the lawsuit; the plaintiff’'s
interests in convenient and effective relief; the judicial systems
interest in efficient resolution of controversies; and the state’s

shared interest in furthering fundanental social policies. See

15



Ruston Gas Turbines, Inc. v. Donal dson Company, Inc., 9 F.3d 415,

421 (5th Cr. 1993).

| f a cause of action for fraud comm tted agai nst a resi dent of
the forumis directly related to the tortious activities that give
rise to personal jurisdiction, an exercise of jurisdiction likely
conports with the due process clause, given the obvious interests

of the plaintiff and the forumstate. See, e.qg., D.J. Investnents,

Inc. v. Metzeler Mtorcycle Tire Agent Greqq, Inc., 754 F.2d 542,

548 (5th Cir. 1985).

Brandt clains the assertion would be unfair and unreasonabl e
because he is a German citizen, nost of the wtnesses are in
Cermany, the courts in the U S. would not be able to subpoena the
Cerman witnesses, Cerman |aw applies to all of the issues, the
judicial systenmis interest in efficiency would dictate GCermany
shoul d resol ve this dispute, and Texas has no interest in the case.
Wen Air’s prima faci e evidence di sputes many of these assertions,
especially the issue of where nobst of the w tnesses reside and
whet her they would be available to testify.

Admttedly, litigationinthe U S. would place a burden on the
def endant . However, once m ninmum contacts are established, the
interests of the forumand the plaintiff justify even | arge burdens
on the defendant. See Asahi, 480 U S. at 115. Mor eover, Texas
clearly has an interest because the dispute involves a corporation
whose principal place of business is in Texas, and the corporation
al l egedly was defrauded. Thi s distinguishes Asahi, in which no

California parties remained in the lawsuit by the tine the i ssue of

16



personal jurisdiction in California arose. See id. at 114.

Resolving the conflicts in a light nost favorable to the
plaintiff, we find no overwhelmng burden to the defendant that
outweighs the legitimte interests of the plaintiff and the forum
state. At nost Brandt denonstrates an i nconveni ence whi ch woul d be
equally felt by forcing the plaintiff to litigate in Germany. For
all of these reasons, we hold that the assertion of jurisdiction
over the defendant is fair and reasonabl e.

REVERSED and REMANDED.
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