IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-11356

EQUAL EMPLOYMENT OPPORTUNI TY
COWM SSI ON,
Pl ai ntiff-Appellee,

ver sus

EXXON CORPORATI ON,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

February 11, 2000

Before H GE NBOTHAM and SM TH, Circuit Judges, and DUPLANTI ER,
District Judge.”’
PATRICK E. H Gd NBOTHAM Circuit Judge:

In this appeal under the Anericans with Disabilities Act
(“ADA”), we review the neasure of a safety-based qualification
standard defended as a business necessity. The EEOC noved for
partial summary judgnent arguing that the only defense avail abl e
under the ADA when an enployer inposes a safety qualification
standard is for the enployer to prove that the individual poses a

“direct threat.” The district court granted the notion. W are

" District Judge of the Eastern District of Louisiana, sitting
by desi gnati on.



not persuaded by the position of the EEOCC and accepted by the
district court. Rather, we find that applying direct threat only
in cases in which the enpl oyer inposes a special safety standard in
an individual case offers a nore coherent neaning of the statute

and of the role of safety under it. W REVERSE

I
The EEOC brought this suit on behalf of certain Exxon
enpl oyees, alleging that Exxon's substance abuse policy violates
the ADA. The policy permanently renoves any enployee who has

undergone treatnent for substance abuse from certain safety-

sensitive, little-supervised positions. The policy affects about
ten percent of Exxon’s positions. Exxon adopted the policy in
response to the 1989 Exxon Valdez incident, in which one of its

tankers ran aground, causing environnmental injury and resulting in
billions of dollars of liability for Exxon. Concerns arose that
the tanker’s chief officer’s al coholism which had previously been
treated, m ght have contributed to the accident.

The EEOC clains that pursuant to the policy, Exxon denoted
enpl oyees who underwent treatnent several decades ago. Exxon
justifies its policy as pronoting safety in jobs in which it is
unabl e to oversee enpl oyees to ensure they are not relapsing into
subst ance abuse, as well as furthering environnental protection,
the prevention of future tort liability, and good corporate
citizenship. Before trial, the EEOC noved for partial summary
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j udgnent on the grounds that Exxon nust defend its policy under the
“direct threat” provision of the ADA The nmagistrate judge
recommended summary judgnent for the EECC, and the district court
adopted that recommendation but acknow edged the difficulty and
certified the issue for appeal. W granted |leave to Exxon to

appeal the interlocutory order under 28 U . S.C. 8§ 1292(Dh).

I
The ADA prohibits an enployer from using qualification
standards that screen out a disabled individual or class. See 42
US C § 12112(b)(6) (1999). An enployer may raise certain
affirmati ve defenses to such a charge.! The relevant portions of
the statute’s “Defenses” provision read:

(a) I'n general

It may be a defense to a charge of discrimnation under
this chapter that an all eged application of qualification
standards . . . that screen out or tend to screen out or
ot herwi se deny a job or benefit to an individual with a
disability has been shown to be job-related and
consi stent wi th business necessity.

(b) Qualification standards
The term “qualification standards” may include a
requi renent that an individual shall not pose a direct
threat to the health or safety of other individuals in
t he workpl ace.
§ 12113. Saf ety-based qualification standards are an accepted
ground for a defense; the question before us is whether an enpl oyer

may defend t he questi oned personnel decision as based on a standard

! Whet her the enpl oyees on whose behal f the EECC i s suing are
“di sabl ed” within the neaning of the ADA is not before us.
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justified as a business necessity or nust denonstrate a “direct
threat” in each circunstance.?

Exxon contends that because the statute does not explicitly
mandate the direct threat test for every safety-based qualification
standard, it nmay defend its policy under either section of the
provision. The EEOC argues that the direct threat test nust be
used in every case where a safety-based requirenent is at issue.
The EEQCC has i ssued I nterpretive Gui dance, which generally requires
enpl oyers to neet the direct threat test:

Wth regard to safety requirenents that screen out or

tend to screen out an individual with a disability or a

class of individuals with disabilities, an enpl oyer nust

denonstrate that the requirenent, as applied to the

i ndi vidual, satisfies the “direct threat” standard in

8§ 1630.2(r) in order to showthat the requirenment is job-

related and consistent with business necessity.

29 CF.R pt. 1630, App. 8 1630.15(b) & (c). This |anguage, not
being part of the regulation, is not entitled to Chevron deference.
Rather, we wll give it due deference to the extent it is

reasonabl e and harnoni zes with the plain | anguage of the statute,

its origin and purposes. Cf. Fort Hood Barbers Ass’'n v. Herman

2 Exxon also cites its concern for the environnent as a ground
for the policy. We find this justification subsuned in the safety
nmotivation. Exxon further clains that tort liability should be a
separate basis for a business necessity defense. Exxon faced
massive tort liability as a result of the Valdez spill and clains
that should another incident occur, it would be subject to
hei ght ened danages, including punitive and crim nal sanctions. In
International Union v. Johnson Controls, Inc., the Suprene Court
noted that tort liability mght be a valid defense if the added
costs woul d threaten the survival of the enployer’s business. 499
U S. 187, 210-11 (1991).




137 F. 3d 302, 307 (5th Gr. 1998) (construi ng deference appropriate
for an interpretive regul ation).

Qur review begins with the | anguage of the provision itself.
Two aspects of the provision indicate that safety requirenents are
not exclusively cabined into the direct threat test. First,
8§ 12113(a) speaks of qualification standards that “screen out or
tend to screen out an individual.” This | anguage suggests a
general standard applicable to all enpl oyees. In contrast, the
direct threat provision of 8§ 12113(b), phrased in the perm ssive,

allows a requirenent that the individual not pose a threat to

health or safety. The different approaches suggest that business
necessity applies to across-the-board rules, while direct threat
addresses a standard i nposed on a particul ar individual.

This reading is confirnmed by the language in 8 12113(b)

stating that the individual shall not pose a direct threat to

“others in the workplace.” This | anguage appears odd, if we are to
accept the EEOC s interpretation that al | safety-rel ated
qualification standards are addressed by this provision. Many

enpl oyees who pose safety risks, such as a driver unqualified to
transport hazardous substances, would not pose a particular threat
to others in their workpl aces.

The origin of the workplace |anguage sheds |ight on what
problem § 12113(b) seeks to renedy. The direct threat provision

derives from School Board of Nassau County v. Arline, 480 U S. 273

(1987), in which the Suprene Court construed the ADA' s predecessor
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Rehabilitation Act. See H R Rer. No. 101-485(11), at 56-57 (1990),

reprinted in 1990 U S.C.C. A N 303, 338-39. In Arline, the

plaintiff, a teacher battling tuberculosis, was fired after
concerns arose that her students would becone infected. The
teacher nmet all of the established qualification standards rel ating
to the performance of her job. The Court held that the plaintiff
was not qualified for her position because of her illness only if
she posed a significant risk to others in the workpl ace. See
Arline, 480 U. S. at 276, 284, 287.

When Congress codified Arline in the ADA it kept the

wor kpl ace | anguage but expanded coverage to individuals wth

disabilities other than contagious illnesses. The | egislative
history’s exanples of direct threat, however -- contagious
illnesses, nental disabilities, and nmental illnesses -- continue

the focus on situations in which an enpl oyer m ght inpose a safety
standard in an individual’s particular case separate from the
general qualification standards required for the position. See

HR Rer. No. 101-485(111), at 45 (1990), reprinted in 1990

U S.CC AN 445, 468-69 & n. 37.

Neither the statute, the legislative history, nor Arline
di scusses the distinct situation in which a pre-existing safety-
based qualification standard applies across-the-board for the
position, such as a requirenment that a bus driver neet certain
sight requirenents. Such requirenents arise in safety-sensitive
j obs such as driving or working with hazardous substances. See,
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e.q., Albertsons, Inc. v. Kirkingburg, 1999 W. 407456, at *1 (U. S.

1999) (conpany inposed vision requirenments on truck drivers). In
cases where an enpl oyer has devel oped a general safety requirenent
for a position, safety is a qualification standard no different
fromot her requirenents def ended under the ADA' s busi ness necessity
provision. See 29 CF.R § 1630.2(q). Physical requirenents, for
exanple, such as lifting, walking or seeing, are acceptable
def enses as |l ong as the requi renents are job-rel ated and consi st ent
W th business necessity. See 29 CF.R pt. 1630, App. 8 1630.10.
Requirements that nay be valid as a business necessity nust be
“established” by the enployer to be eligible for the position. See
29 C.F.R § 1630.2(q).

Simlarly, the business necessity defense under Title VII and
t he ADEA has applied to safety-based qualification standards which

tend to screen out wonen or certain age groups. See Smth v. Gty

of Des Mdines, 99 F.3d 1466, 1471 (8th GCr. 1996) (applying

busi ness necessity standard in an ADEA suit regarding safety

standards for firefighters); Levin v. Delta Air Lines, Inc., 730

F.2d 994, 997 (5th Cr. 1984) (applying business necessity in a
Title VII challenge to safety requirenents affecting pregnant
wonen) . In these areas of enploynent discrimnation |law, the
strength of the defense again turns on whether the enployer can
justify the safety standard as a general rule. See Smth, 99 F. 3d

at 1472-73 (examning validity of qualification standard rather



than experts’ opinions as to plaintiff’s general fitness for
position).

While no court has as yet addressed the question we answer
today, several trends in ADA case law indicate that the direct
threat test is not deployed where an enployer uses a general
saf ety-based qualification standard applicabl e across-the-board.?
See, e.qg., Jeffrey A Van Detta, “‘Typhoid Mary’ Meets the ADA: A
Case Study of the ‘Direct Threat’ Standard Under the Americans Wth
Disabilities Act,” 22 Harv. J.L. Pus. Pa’ vy 849, 935 (1999) (noting
tendency of ~courts to ignore Arline in cases relating to
transportation jobs). Several cases have held that an enpl oyee is
“not qualified,” wthout discussing direct threat, if the enpl oyee
cannot neet an established safety requirenent for the position

See, e.q., Jones v. Kerrville State Hosp., 142 F.3d 263, 265-66

(5th Gr. 1998) (holding that nurse who was unable to conplete
traini ng on saf e subdui ng of patients was not qualified); Newran v.

Chevron U. S. A, 979 F. Supp. 1085, 1090-91 (S.D. Tex. 1997)

(gasoline truck driver with post traumatic stress disorder not

qualified). Because the “otherwi se qualified” analysis and the

3 The Suprene Court al so recently questioned the EECC s claim
for exclusive use of the direct threat standard. In dicta in
Al bertsons, Inc. v. Kirkingburg, Justice Souter questioned the
soundness of the EEOC s position requiring a show ng of “direct
threat” to justify a safety-related qualification standard. 1999
W, 407456, at *7 n.15 (U. S. 1999). At issue in Al bertsons was a
truck driver with nonocul ar vision who failed his enployer’s vision
standards. The EEQOC argued that the enpl oyer woul d have to proceed
under the direct threat standard. The Court, however, decided the
case on other grounds. See Al bertsons, 1999 W. at *1, *7.
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busi ness necessity defense each i nvol ves whet her the individual can
perform the “essential functions” of the job, see 42 US C 8§
12111(8); 29 CF.R pt. 1630, App. 8 1630.10, these courts’
approach mrrors the business necessity standard.

We have found nothing in the statutory | anguage, |egislative
hi story or case | awthat persuades that the direct threat provision
addresses safety-based qualification standards in cases where an
enpl oyer has devel oped a standard applicable to all enployees of a
given class. W hold that an enpl oyer need not proceed under the
direct threat provision of 8§ 12113(b) in such cases but rather may
defend the standard as a business necessity. The direct threat
test applies in cases in which an enployer responds to an
i ndi vi dual enpl oyee’s supposed risk that is not addressed by an
exi sting qualification standard.

In so holding, we note that direct threat and business
necessity do not present hurdles that conparatively are inevitably
hi gher or lower but rather require different types of proof.
Direct threat focuses on the individual enployee, examning the
specific risk posed by the enployee’s disability. See 29 CF.R 8§
1630.2(r). In contrast, business necessity addresses whether the
qualification standard can be justified as an across-the-board
requi renent. Either way, the proofs will ensure that the risks are
real and not the product of stereotypical assunptions.

In eval uating whether the risks addressed by a safety-based

qualification standard constitute a business necessity, the court
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shoul d take into account the magnitude of possible harmas well as
the probability of occurrence. The acceptable probability of an
incident wll wvary with the potential hazard posed by the
particul ar position: a probability that m ght be tolerable in an
ordinary job mght be intolerable for a position involving atomc
reactors, for exanple. In short, the probability of the occurrence
is discounted by the magnitude of its consequences. In Exxon’s
case, the court should thus consider the magnitude of a failure in
assessi ng whet her the rate of recidivismanong recovering subst ance
abusers constitutes a safety risk sufficient for business
necessity.

REVERSED AND REMANDED FOR FURTHER PROCEEDI NGS.
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