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UNI TED STATES COURT OF APPEALS

For the Fifth Crcuit

No. 98-11377

State of Tennessee ex. rel. DOUGAS SI ZEMORE, Conmm ssioner of
Comrerce and Insurance of the State of Tennessee on behal f of
pol i cyhol ders and other third-party cl ai mants of Anchorage Fire and
Casual ty I nsurance Conpany a/k/a d obal Capitol Assurance Conpany,
Lt d.

Pl ai ntiff-Appellant,
VERSUS

SURETY BANK, fornerly known as Texas Bank, N. A
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas, Dallas D vision

January 25, 2000
Before DAVIS, JONES, and MAG LLY Circuit Judges.

W EUGENE DAVIS, Circuit Judge:

This case arises out of the insolvency of Anchorage Fire &
Casualty Insurance Conpany (“Anchorage”), an Antiguan conpany

engaged in the insurance business throughout California, Texas,

Circuit Judge of the Eighth Circuit, sitting by designation.
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Tennessee, and CGeorgia. Plaintiff Sizenore (“the Receiver”) is the
Comm ssi oner of Conmerce and I nsurance for the State of Tennessee
and is the appointed Conservator and Liquidator of all Anchorage
assets. He brought this cause of action against Surety Bank, a
Texas Bank that naintained several bank accounts in Anchorage’s
name. The Receiver alleged that Surety Bank violated the
Li quidation and Conservation Oders of the Tennessee Chancery
Court, primarily by failing to turn Anchorage assets over to the
Receiver. The district court granted sunmary judgnment on Surety
Bank’ s behal f, holding that the Bank was not bound by the orders
because the Chancery Court |acked jurisdiction over Anchorage
assets | ocated outside of Tennessee. For reasons that follow we
agree wth the district court that the Tennessee court |acked
jurisdiction and affirm
l.

In January 1993, Anchorage was either insolvent or on the
verge of becom ng insol vent. By March, the states of Texas and
Tennessee had each initiated independent insolvency proceedings
agai nst Anchorage. As the interplay of these proceedi ngs forns the
crux of this lawsuit, we will discuss each in sone detail.

Tennessee Proceedi ngs

In early March 1993, a federal district court in Tennessee
entered a tenporary restraining order enjoining several financial
institutions, including Surety Bank, fromtransferring, disbursing,

or in any way interfering with accounts held under the Anchorage
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nane.

One week | ater, the Tennessee Chancery Court placed Anchorage
into receivership pursuant to the Tennessee I nsurers Rehabilitation
and Liquidation Act, Tenn. Code Ann. 8 56-9-101 et seq. The court
found that Anchorage was “in such condition that further
transaction of business would be hazardous to its policyhol ders,
creditors, and the public.” Accordingly, it entered a Conservation

Order enjoining “all persons, firns, and associations” from
transferring, wasting, or dissipating Anchorage bank accounts or
interfering with the Conservator and the Conservatorship. The
court further directed the Tennessee Comm ssioner of Commerce and
I nsurance to take possession of Anchorage’s assets and to
adm ni ster them under court supervision. In May, the Chancery
Court converted the tenporary injunction into a permanent
injunction and the conservation proceedings into |iquidation
proceedi ngs. The court entered a | iquidation order authorizingthe
Recei ver to take possession of “all property assets, and estate .

wher esoever | ocated, whether within or without the state of

Tennessee and bel ongi ng to Anchorage.”

Texas Proceedi ngs

In April 1993, Surety Bank filed a notion to intervene in a
Texas lawsuit involving sone Anchorage assets. Surety Bank then
moved for interpleader, arguing that anong the assets at issue in
the lawsuit were funds that had been deposited in the sane Surety

Bank accounts as those involved in the Tennessee proceedings
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agai nst Anchorage. Surety Bank named Anchorage and t he Recei ver as
def endants, paid approxi mately $600,000 into the registry of the
court pending resolution of the conflicting clains, and asked the
court to discharge the Bank fromall liability wwth respect to the
cl ai ms.

In response, the Receiver noved to stay or dismss the
interpleader suit, claimng that the Tennessee |iquidation court
had excl usive jurisdiction over Anchorage’ s property regardl ess of
where it was |ocated, and that the Texas court should give ful
faith and credit to the Tennessee |iquidation order. The court
deni ed the Receiver’s notion and entered sunmary j udgnent, awardi ng
the i npl eaded funds to United Shortline.

The Texas Court of Appeals affirmed the district court in part

and reversed in part. Bryant v. United Shortline Inc. Assurance

Services N A, 984 S W2d 292 (Tex. App. 1996)(“Bryant 1”). The

court held that the Tennessee Chancery Court “exceeded its
statutory jurisdiction when it ordered liquidation of assets
out si de Tennessee” and that the district court did not err in
refusing to give the liquidation order full faith and credit. 984
S.W2d at 298. The court concluded that the parties had yet to
resol ve ownership of the funds adequately and therefore remanded
the case for further factual devel opnent.

In May 1998, the Texas Suprene Court affirnmed the deci sion but
used a different rationale than the court of appeals. Bryant v.

United Shortline Inc. Assurance Services N.A., 972 S.W2d 26, 29 &
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n.1 (Tex. 1998)(“Bryant 11”). The court declined to deci de whet her
t he Tennessee court had jurisdiction over Anchorage assets | ocated
in Texas. The court stated that “we neither approve nor di sapprove
of the court of appeals’ finding that [the Tennessee statute]
precl udes t he Tennessee chancery court fromexercising jurisdiction
over Anchorage assets |ocated outside Tennessee.” |d. Instead,
the court held that the Tennessee court order did not affect the
Texas i npleader action. The court explained that because the
Tennessee court order, by its express terns, applied only to funds
bel ongi ng to Anchorage, it had no effect on the Texas action, which
was designed to address the antecedent question of whether the
funds at issue actually belonged to Anchorage, rather than to
anot her party.

The Present Action

The Receiver filed the present action in My 1995, in the
court below, seeking title to a nunber of accounts allegedly
bel onging to Anchorage, which were on deposit with Surety Bank.
The Receiver alleged that the Tennessee Chancery Court vested him
wthtitle tothe Texas deposits and that Surety Bank intentionally
violated the orders of the Tennessee courts, conmtted fraudul ent
transfers, common | aw conversi on, common | aw fraud, negligence, and
bad faith. He alleges that Surety Bank w thdrew assets fromthe
Anchorage accounts and transferred them to third parties or to
ot her accounts that the Bank maintained for their own purposes.

The district court entered sunmary judgnent for Surety Bank,
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hol di ng that the Tennessee Chancery Court |acked jurisdiction to
i ssue the Conservation and Li qui dation Orders. The court expl ai ned
t hat because the Receiver’s clains arose solely fromthe rights
obtai ned in the Tennessee court orders, enforcenent of those rights
depended upon whet her the Tennessee orders were entitled to full
faith and credit. \Whether the Tennessee orders were entitled to
full faith and credit, in turn, depended on whether the Tennessee
court had jurisdiction to issue the orders.

I n det erm ni ng whet her the Tennessee court had jurisdictionto
i ssue the orders, the district court stated that it would interpret
the Tennessee jurisdictional statute as a Texas state court would
interpret it. The district court concluded that the Texas Court of
Appeal s’ decision in Bryant | denonstrated that Texas courts woul d
find that the Tennessee statute did not authorize Tennessee courts
to exercise jurisdiction over Texas property. Accordi ngly, the
district court refused to grant full faith and credit to the
Tennessee Liquidation and Conservation Orders.

Si zenore appeals, arguing that: (1) the district court erred
i n concluding that the Tennessee Chancery Court | acked jurisdiction
to enter the Liquidation and Conservation Orders; (2) the district
court should have granted full faith and credit to the Tennessee
Chancery Court’s own determ nation that it possessed subject matter
jurisdiction, and; (3) Surety Bank i s estopped fromchal |l engi ng t he
Conservation and Liquidation Oders. W review each of these

argunents de novo. Gardemal v. Westin Hotel Co., 186 F.3d 588, 592
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(51" Gir. 1999).

.
A court need not grant full faith and credit to a judgnent
rendered in another state unless that state had jurisdiction to

render the judgnent. Underwiters Nat’'|l Assurance Co. v. N.C Life

& Accident & Health Ins. Guar. Ass’'n., 455 U S. 691, 705 (1982);

Restat enment (Second) of Judgnents 8 81 (1982). As the Suprene

Court explained in Underwiters Nat’'l Assurance Co.: “before a

court is bound by the judgnment rendered in another State, it my
inquire into the jurisdictional basis of the foreign court’s
decree. |If that court did not have jurisdiction over the subject
matter or the relevant parties, full faith and credit need not be
given.” 1d. at 705. Thus, the critical question presented to us
is whether the Tennessee Chancery Court possessed jurisdiction to
i ssue the Liquidation and Conservation Orders wwth regard to assets
| ocat ed outside the State of Tennessee. |f the Tennessee court had
jurisdictionto issue the orders, then the district court nust give
full faith and credit to the orders. If not, then the orders
cannot serve as the basis for a cause of action in Texas courts.
A

We nust first consider whether to apply Texas or Tennessee | aw
to determ ne whet her the Tennessee court acted within the scope of
its jurisdiction.

The district court applied Texas |aw, reasoni ng that because
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jurisdiction was a question of substantive state law, the Erie
doctrine conpelled it to apply the substantive |aw of the forum

state -- Texas. See Erie R Co. v. Tonpkins, 304 U S. 64, 78

(1938).

The Receiver counters that this is not an Erie question, but
rather a full faith and credit question: what effect would a
Tennessee court give to a state court judgnent that was rendered in
excess of its jurisdiction? Because full faith and credit
questions are matters of federal constitutional and statutory | aw,

Durfee v. Duke, 375 U S. 106 (1963); 28 U.S.C. §8 1738, the Receiver

concludes that the district court need not apply the |law of the
forumstate.?2 We agree.

Al t hough district courts need not give foreign state court
judgnents full faith and credit unless the state court had
jurisdiction to render the judgnent, this inquiry flows fromthe
Full Faith and Credit C ause itself. As the Suprenme Court has
expl ai ned:

This limtation flows directly fromthe principles
underlying the Full Faith and Credit Cause. It is
axiomatic that a judgnent nust be supported by a
proper showing of jurisdiction over the subject
matter and over the relevant parties. One State’s
refusal to enforce a judgnent rendered in another
State when the judgnent is void for lack of
jurisdiction nerely gives to that judgnent the sane
‘credit, wvalidity, and effect’ that it would

2 See Erie R Co. v. Tonpkins, 304 U S. 64, 78 (1938) ("“Except
in matters governed by the Federal Constitution or by acts of
Congress, the law to be applied in any case is the law of the

state.”).




receive in a court of the rendering state.

Underwriters, 455 U S at 705 n.10; C. A L.T. Corp. Vv. Small

Busi ness Admin., 801 F.2d 1451, 1456 (5'" Cr. 1986)(“As part of
full faith and credit analysis we ook to [rendering] state lawto
determ ne how nmuch credit the state judgenent deserves.”). Because
this inquiry is a question of federal constitutional law, the
district court need not apply the law of the forum state. See
Erie, 304 U S. at 708.

I ndeed, this Court has previously applied the law of the
rendering state, rather than that of the forumstate, to determ ne
whet her to grant full faith and credit to a foreign state judgnent.

Hazen Research, Inc. v. Orega Mnerals, Inc., 497 F.2d 151, 154 &

n.1 (5" CGr. 1974)(applying Colorado law to determ ne whether
Col orado state court acted without jurisdiction). Oher circuits

have al so foll owed this approach. For exanple, in dyde v. Hodge,

413 F.2d 48 (3d Cr. 1969), the Third Grcuit held that a
Pennsyl vani a district court nmust give an Chio state court judgnment
“the same force and effect in this action as it would have been
accorded by Chio courts.” |d. at 50. The court explained that
“Ohio law controls the effect to be given the Ohio judgnent
notwi thstanding the fact that the district court was sitting in

diversity in Pennsylvania.” 1d. at 50 n.2. See also Restatenent

(Second) of Conflicts of Laws 8 105 cnt. b (“Wen recognition or

enforcenent of a judgnent rendered in one state is resisted in a



second state on the ground of the all eged i nconpetence of the court
to render the judgnent, the statutes and decisions of the courts in
the state in which the judgnent was rendered are controlling.”).
Accordingly, we | ook to Tennessee | awto determ ne what effect
to give to the Tennessee Chancery Court’s Liquidation and

Conservation Orders.

B
Tennessee lawlimts the circunstances under which a party may
collaterally challenge a court’s subject nmatter jurisdiction.
Al t hough Tennessee | aw permts parties to attack collaterally an
order on the ground that the court exceeded the powers conferred

upon it by law, GQuy v. Anerican Federation of Govt. Enpl oyees Local

2501, 1987 W. 5168, *2 (Tenn. C. App. Jan. 9, 1987), that party
must denonstrate that the court did not sinply err in exercising a
power that it possessed, but rather, that the court usurped power

where none existed, Brown v. Brown, 281 S.W2d 492, 499 (Tenn

1955). As the Tennessee Suprene Court expl ai ned:

Wiile it is well settled that a judgnent cannot be
questioned collaterally for an error commtted in
the exercise of jurisdiction, the rule is equally
wel | established that a judgnment may be attacked in
a collateral proceeding for error in assumng

jurisdiction. . . . One formof usurpation of power
on the part of a court in rendering a judgnent is
where it attenpts to disregard |imtations

prescribed by law restricting its jurisdiction.
Where a court is authorized by statute to entertain
jurisdiction in a particular case only, and it
undertakes to exercise the power and jurisdiction
conferred in a case to which the statute has no
application, in so doing it wll not acquire
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jurisdiction and its judgnment will be a nullity and
subject to collateral attack

Chi ckamauga Trust Co. v. Lonas, 201 SSW 777, 778-79 (Tenn. 1918).

Wth this distinction in mnd, the Receiver cites a nunber of
Tennessee cases suggesting that al though Surety Bank may attack the
Chancery Court’s subject matter jurisdictionto appoint areceiver,
it may not collaterally attack the scope of the receiver’s

authority. See, e.qg., Slaughter v. lLouisville & Nashville R R

Co., 143 S.W 603, 605 (Tenn. 1911) (hol ding that “the scope of [the
receiver’s] authority prescribed in the order of his appointnent,
cannot be questioned in another tribunal, unless the order or

decree was void’); Robertson v. Davis, 90 S.W2d 746, 752 (Tenn

1936) (“Where the court appointing a receiver has jurisdiction of
the subject-matter and of the parties, a collateral attack upon the
appoi ntnent of the receiver or a collateral attack questioning the
power conferred upon the receiver will not be entertained. Such
appears to be the universal rule.”).

Wiile the rule cited by the Receiver appears to have been
controlling authority at one tine, nore recent Tennessee case | aw
| eads us to conclude that present-day Tennessee courts would all ow
a collateral attack on the scope of the Receiver’s authority. For

exanple, in Brown v. Brown, 281 S.W2d at 614, the Tennessee

Suprene Court entertained a collateral attack upon the validity of
a divorce decree despite the fact that the | ower court had subject

matter and personal jurisdiction. The court explained that:
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The CGrcuit Court in this case had the general
jurisdiction of the subject matter of divorce and
alinmony; but it could nmake no valid adjudication
with reference thereto which was not within the
powers granted to it by law. A distinction nust be
made between the nere erroneous exerci se of a power
granted, and the usurpation of power where none
exists. . . . The Circuit Court in this case
exceeded the powers conferred upon it by law. Its
judgnent awarding the wife alinony after granting
t he husband a divorce is not only beyond the powers
conferred upon it by statute, but is also directly
contrary to the mandate of the applicable statute.

Id. at 613-14 (internal citations onitted).? Simlarly, our
anal ysis of Tennessee’'s insurer |iquidation statutes |eads us to
concl ude that the Tennessee Chancery Court exercised jurisdiction

in a manner “not only beyond the powers conferred upon it by
statute” but also “directly contrary to the nmnandate of the
applicable statute.”

We now turn to an anal ysis of Tennessee’s insurer |iquidation
statutes as they apply to the facts of this case.

A Tennessee court has no jurisdiction to grant a receiver any
power or authority except in accordance with Chapter 9, Title 56 of
the Tennessee Code. Tenn. Code Ann. § 56-9-104(Db). Al t hough
Section 402 of Title 56 permts the Chancery Court to “issue an

order to liquidate in whatever terns it deens appropriate” if “it

3 See also Maddron v. Maddron, 1991 W 135467, *4 (Tenn. C
App. July 25, 1991)(holding that a judgnent “is subject to

collateral attack where . . . the judgnent is void for want of
jurisdiction with respect to the power of the court to render the
particul ar judgnent or decree, as where the court . . . exceeds the

powers conferred onit by constitutional or statutory provisions”).
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appears to the court that the best interests of creditors,

pol i cyhol ders and the public so require,” Section 402 al so i nposes
clear territorial limts on the jurisdiction of the chancery court.
See Tenn. Code Ann. 8 56-9-402(b),(c)(1998). Unlike Section 307,
the donestic insurer |iquidation provision, which permts the
chancery court to appoint a receiver to |iquidate assets “wherever
| ocated,” Section 402 provides only that “the comm ssioner may

apply to the chancery court . . . for an order directing the

comm ssioner to liquidate the assets found in this state of a

foreign insurer or alien insurer not domciled in this state..
Tenn. Code Ann. 8§ 56-9-402(a) (1998) (enphasis added).*

Anchor age was an alien non-domciliary insurer and as such the
Chancery Court | acked jurisdiction to order the |iquidation of any
Anchor age assets |ocated outside of Tennessee. In ordering the
liquidation of Anchorage Assets “wheresoever |ocated, whether
within or without the state of Tennessee,” Order of Liquidation and

Permanent Injunction at 9d, the Chancery Court exercised

“1n his reply brief, the Receiver points to a June 14, 1999
anmendnent to Section 401 of Title 56 that permts the Conm ssi oner
to i ssue conservation orders “to conserve the property [of a non-
domciliary insurer] found in this state or any other state.”
Tenn. Senate Bill 1080 § 4. The Chancery Court, however, rendered
the Liquidation Order pursuant to Section 402, which governs
i qui dati ons and which was not anended in this manner. See Tenn.
Code. Ann. 8§ 56-9-402 (1999). Mor eover, al though the anendnent
purports to have retroactive effect, the retroactivity provision
states that the anendnent applies only “for the purpose of
conducting the proceedi ng henceforth.” Tenn. Senate Bill 1080 § 5.
Because our review takes place after the conpletion of the
Tennessee proceedi ngs, we concl ude that the anendnent does not have
retroactive effect in this case.

13



jurisdiction in a manner “directly contrary to the nandate of the

applicable statute,” Brown v. Brown. 281 S W2d at 499.

Accordingly, the district court did not err in permtting Surety
Bank to attack collaterally the judgnment of the Chancery Court.
Mor eover, we hold that under Tennessee |aw, the Chancery Court
| acked jurisdiction to enter the Liquidation and Conservation

Orders agai nst Anchorage assets |ocated outside of Tennessee.®

C.

The Receiver also argues that the district court should have
given full faith and credit to the Chancery Court’s own
determnation that it possessed subject matter jurisdiction over
Anchorage assets |ocated outside of Tennessee. Al t hough Surety
Bank was not a party to the Chancery proceedi ngs and none of the
parties to the proceedings litigated the question of the Chancery
Court’s jurisdiction, the Receiver nevertheless argues that
principles of full faith and credit preclude the Bank from
chall enging in a Texas court the jurisdiction of a Tennessee court.

A state court judgnent is “entitled to full faith and credit
— even as to questions of jurisdiction — when the second court’s
i nqui ry discloses that those questions have been fully and fairly

litigated and finally decided in the court which rendered the

> Accord Bryant v. United Shortline, 984 S . W2d at 297-98
(hol ding that Tennessee court exceeded its statutory jurisdiction
when it ordered liquidation of assets outside Tennessee).
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judgnent.” Durfee v. Duke, 375 U S. 106,111 (1963); Underwiters

Nat'| Assurance Co., 455 U. S. at 707. Simlarly, where a party has

had an opportunity to litigate the question of jurisdiction but
fails to do so, the second court nust give full faith and credit to

the first court’s determnation of jurisdiction. Sherrer v.

Sherrer, 334 U S. 343, 352 (1948); Felhaber v. Felhaber, 681 F.2d
1015, 1031 & n.27 (5'" Gr. 1986).

I n each of these cases, however, either the party chall engi ng
the jurisdiction of the state court was actually involved in the
original state court litigation or the previous parties had fully

litigated the question of jurisdiction. See Sherrer, 334 U S at

352: Durfee, 375 U.S. at 107-08; Underwriters Nat’'l Assurance Co.,

455 U. S. at 707-08; Fehl haber, 681 F.2d 1015 at 1018-109. Surety
Bank, in contrast, was a party to neither of the Tennessee
proceedi ngs. Moreover, the parties to the Tennessee proceedi ngs

never litigated the issue of jurisdiction. To bind Surety Bank to
such a judgnent would contravene both the general rule that a

person cannot be bound by a judgnment in litigation to which he is
not nade a party or in which he is not served with process, Zenith

Radio Corp. v. Hazeltine Research Inc., 395 U S. 100,110 (1969),

and the rule that a court cannot command a person to becone an
intervenor in a suit in which the person is neither a party nor is

served, Baker v. General Mtors Corp., 522 U S. 222 (1998). The

constitutional command of full faith and credit does not conpe
Texas courts to defer to a Tennessee court’s exercise of
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jurisdiction where the i ssue was neither fully and fairly litigated

nor involved the sane parties as the Texas litigation.

D

Finally, the Receiver argues that Surety Bank i s estopped from
attacki ng the Conservation and Li qui dati on Orders because: (1) the
Bank failed to challenge the orders in Texas donestication
proceedi ngs and (2) the Bank’s parent corporation, Surety Capital,
represented to the S.E.C. that the Receiver had authority to
i qui date assets outside of Tennessee.

The donestication orders, which were filed under the Texas
Uni form Enforcenent of Foreign Judgnents Act (“UEFJA’), cannot
serve as the basis for estoppel. As a non-party, Surety Bank could
not have chal | enged the donesti cati on order under the UEFJA. Wile
the UEFJA allows a judgnent debtor to seek a stay of enforcenent
fromthe foreign judgnent, it does not provide simlar procedures
for non-parties. See Tex. Civ. Prac. & Rem Code § 35.006.
Simlarly, while Texas courts have found that debtors have an
inplied right to bring proceedings challenging the foreign
judgnent, courts have not suggested that third parties enjoy the

sane right. See Schwartz v. FM Properties Corp., 714 S.W2d 97

(Tex. App. 1986). Because Texas | aw afforded Surety no opportunity
to chall enge the donestication of the Tennessee orders, Surety is
not estopped on the basis of these proceedi ngs.

Surety Capital Corporation’s February 22, 1996, S-1 S.EC
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Regi stration Statenent al so cannot serve as a basis for estoppel
Al though the Registration Statenent declared that Surety was
selling 174,939 shares of Surety Capital Corporation common stock
“pursuant to the Liquidation Order, which authorizes |iquidation of
all assets of Anchorage Fire & Casualty |nsurance Conpany,” the
Receiver, not the Bank, nmde the representations in the
Regi stration Statenent concerning the Liquidation O der.

Judi ci al estoppel prevents a party fromtaking a position that
is “contrary to a position previously taken in the sane or earlier

proceeding.” Ergo Science, Inc. v. Martin, 73 F.3d 595, 598 (5'"

Cir. 1996). Because the S.E.C. representations were neither nade
by Surety Bank nor made in judicial proceedings, they cannot serve
as the basis for estopping the Bank.
L1l
The district court did not err in refusing to give full faith
and credit to the Tennessee judgnent. The judgnent of the district

court is therefore AFFI RVED
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