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EMLIOM GARZA, Crcuit Judge:

These consolidated appeals challenge the district court’s
refusal to enjointhe Gty of Houston’s annexation of a residenti al
area known as Kingwood. Finding that we can no |onger grant
plaintiffs the relief they requested bel ow, we vacate the district
court’s prior orders and remand with instructions to dismss the

case as noot.



I n January 1996, the Gty of Houston, Texas (the “City”) began
di scussing the possibility of annexing a relatively affluent, non-
mnority-dom nated residential area north of the Cty, known as
“Kingwood.” Throughout the year, the Gty mayor net with various
representatives from Ki ngwood, and the Cty Council held various
hearings on the subject. On Decenber 11, 1996, the Cty Council
enact ed separate ordi nances annexing Ki ngwood and abolishing its
thirteen utility districts—effective the follow ng day.

On Decenber 23, 1996, the Gty requested preclearance of the
annexation fromthe Departnent of Justice (“DQJ”), pursuant to 8 5
of the Voting Rights Act of 1965 (“Voting R ghts Act”), P. L. No.
89-110, 79 Stat. 439 (codified as anended at 42 U S.C. 8§ 1973 et
seq.). The Gty held a special election on January 18, 1997, and
a resulting runoff election on February 15—both unrelated to the
i ssue of annexation.! Because the DQJ did not grant preclearance
until February 24, Kingwod residents were not permtted to
participate in these elections. See 42 U.S.C. § 1973 (hol di ng that
no change in voting takes effect until precleared). The parties
agree that as of the date of this appeal, the annexation of
Ki ngwood has been fully acconplished, and no further obstacles
remain to Kingwood residents voting in City elections.

This suit, instituted in OCctober 1996, before the City

actual |y acconpl i shed t he annexati on, was brought by many different

! The special election was held to fill a vacant at-large Cty
Council seat and to consider a proposed charter anmendnent and a
proposed ordi nance, both of which were placed on the ballot by a
petition of City residents. The run-off election in February was
for the Gty Council seat.
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plaintiffs alleging different injuries as well as separate causes
of action. The one common denom nator for the group was their
unani nous request for relief—an i njunction agai nst the annexati on
and all efforts to inplenent it. Mary Al manderez and Thonmas
Phillips (“mnority plaintiffs”), mnority residents of the Cty,
al |l eged that both the purpose and effect of the annexation were to
dilute the votes of mnority residents, in violation of the Voting
Rights Act and the Fifteenth Anendnent. Ki ngwood’ s thirteen
utility districts—nanely Harris County Utility Districts Nos. 1
2, 3, 4, 5, 8, and 10 and Harris County Municipal Uility Districts
Nos. 93, 262, 350, and 356 (collectively, “Uility Districts” or
“Districts”)—elained that the Decenber 11 ordi nances exceeded the
Cty's statutory annexation authority as set out in various
sections of the Texas Local Governnent Code. John D. Harris, a
resi dent of Kingwood, alleged that permtting the annexation to go
forward before the January el ection would deprive himof his right
to vote in violation of the Fourteenth and Fifteenth Amendnents.
In addition to requesting an i njunction agai nst the annexati on
and all inplenenting actions such as the seizure of property and
the provision of certain basic services to Kingwood residents,
Al mander ez, Philli ps, Harris and the Uility Districts
(collectively “plaintiffs”) requested that the district court stay
the annexation at least until the January el ection and preferably
until sone final decision could be reached on the state-|aw cl ai ns
of the Utility D stricts. In the alternative, the plaintiffs

requested that if the annexati on went forward, the special el ection
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schedul ed for January 18th be enjoined until the Cty received
precl earance and could permt Kingwod residents to vote. The
plaintiffs also requested declaratory relief to the effect that the
City’'s actions were unconstitutional and invalid under state |aw.
At no time did any plaintiff request damages, nomnal or
conpensatory, nor did any plaintiff request that the district court
inval idate the special election or dismantle the annexation once
acconpl i shed. 2

Foll ow ng an evidentiary hearing, the district court denied
plaintiffs’ request for prelimnary injunctive relief and di sm ssed
the clains of the Utility Districts for lack of standing. Harris
and the Utility Districts (“appellants”) appealed fromthis order,
but before we heard argunents in the case, the district court
entered a final judgnent denying all relief tothe plaintiffs. The
appel l ants subsequently filed a second notice of appeal, and on
their unopposed notion we consolidated the first appeal fromthe
district court’s denial of a prelimnary injunctionwth the second

appeal from the district court’s final judgnent in favor of the

2 The plaintiffs’ second anended conpl ai nt does request that
the district court “enjoin the annexation and all efforts to
i npl emrent the annexation as void ab initio.” In other pleadings,
the plaintiffs request that the district court find the annexation
void or declare it void under state law. Yet the relief requested
as a result of those proposed findings was al ways the sanme—enj oin
or stay the annexation and its inplenentation until the election or
at least until a determnation of the nerits of the state-I|law
clains. Sinply by phrasing their new appellate clains for relief
internms of “voiding” the annexation, as opposed to di sannexi ng or
undoi ng the annexation, does not elimnate the fact that the
plaintiffs sought only an injunction or a stay bel ow Had t hey
w shed to bring any other claimfor relief, they could have noved
to anmend their conplaint.
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Cty. The mnority plaintiffs appeal ed neither fromthe denial of
prelimnary injunctive relief, nor fromthe district court’s final
j udgnent . Their clainms regarding the allegedly discrimnatory
purpose and inpact of the annexation, styled under the Voting
Rights Act as well as the Fifteenth Amendnent, are therefore not
before us.3

I

“To qualify as a case fit for federal -court adjudication, ‘an
actual controversy nust be extant at all stages of review not
merely at the tine the conplaint is filed.”” Arizonans for
Oficial English v. Arizona, 520 U S. 43, |, 117 S. C. 1055,
1068, 137 L. Ed. 2d 170 (1997). Whet her an actual controversy
remains at this stage of the litigation is a question that we

resol ve de novo.* See Elder v. Holloway, 510 U.S. 510, 516, 114 S
Ct. 1019, 1023, 127 L. Ed. 2d 344 (1994) (noting that questions of

3 Any clains relating to 8 5 of the Voting Rights Act are al so
not before us, given that a three-judge panel was convened pursuant
to 8 5 specifically to address those clains. See 42 U.S.C. 8§ 1973c
(aut hori zing the appointnment of a three-judge court to adjudicate
clainms of 8§ 5violations). The three-judge panel held a hearing on
Decenber 17, 1996, and issued its order three days later, stating
that no violations of 8 5 had occurred. No party has appeal ed from
t hi s deci si on.

4 Al t hough the appellants allege in their reply brief that the
City has raised the i ssue of nootness for the first tine on appeal,
they do not dispute that we nust address the issue. See Joseph v.
City of New Ol eans, 110 F. 3d 252, 253 (5th Gr. 1997) (noting that
we nust exam ne the basis of our jurisdiction, even sua sponte when
necessary). Cf. Marathon G| Co. v. Ruhrgas, No. 96-20361, 1998 W
329842, at *4 (5th Gr. June 22, 1998) (en banc) (“The requirenent
that jurisdiction be established as a threshold matter ‘spring[s]
fromthe nature and [imts of the judicial power of the United
States’ and is ‘inflexible and w thout exception.””) (quoting
Mansfield, C & L.MR Co. v. Swan, 111 U S. 379, 382, 4 S. (.
510, 511, 28 L. Ed. 462 (1884)).
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| aw general ly “must be resol ved de novo on appeal ”).

As an initial matter, we find it beyond di spute that a request
for injunctive relief generally becones nobot upon the happeni ng of
the event sought to be enjoined. See, e.g., Garza v. Westergren,
908 F.2d 27, 29 (5th Cr. 1990) (holding plaintiff’s request for an
injunction to stay a contenpt proceeding noot “[Db]ecause the
contenpt proceedi ng has occurred”); Seafarers Int’l Union of N. Am
v. National Marine Servs., Inc., 820 F.2d 148, 151-52 (5th Gr.
1987) (“[Qnce the action that the plaintiff sought to have
enj oi ned has occurred, the case i s nooted because ‘no order of this
court could affect the parties’ rights with respect to the
injunction we are called upon to review’'”) (quoting Honig v.
Students of the Cal. Sch. for the Blind, 471 U S. 148, 149, 105 S
Ct. 1820, 1821, 85 L. Ed. 2d 114 (1985)): Marilyn T., Inc. v.
Evans, 803 F.2d 1383, 1384 (5th Cr. 1986) (holding plaintiff’s
appeal fromthe denial of prelimnary injunctive relief against the
suspension of a license noot once the |icense was permanently
revoked); Brown v. New Ol eans O erks and Checkers Uni on Local No.
1497, 590 F. 2d 161, 164 (5th G r. 1979) (hol di ng def endants’ appeal
fromthe grant of an injunction noot because “[t]his court could
fashion no order that would change the relationship of the
parties”); see also QGakville Dev. Corp. v. FDIC, 986 F.2d 611, 613
(st GCr. 1993) (holding that an appeal becones npot once
circunstances dictate that the court can no | onger grant neani ngf ul
relief) (collecting cases). At that point, no order of the court

can affect the rights of the parties with regard to the requested
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relief. See DeFunis v. COdegaard, 416 U. S. 312, 316, 94 S.
1704, 1705, 40 L. Ed. 2d 164 (1974) (noting that the “starting
point” for an analysis of nootness is the “famliar proposition
that ‘federal courts are w thout power to decide questions that
cannot affect the rights of litigants in the case before them ")
(quoting North Carolina v. Rice, 404 U S. 244, 246, 92 S. . 402,
404, 30 L. Ed. 2d 413 (1971)). Applying this general rule to the
case at hand, the clains of the appellants for prospective relief
agai nst the annexation and the special election are indeed noot.
Ki ngwood has been a part of the Cty for alnost a year and a hal f;
since the January 1997 el ection and subsequent February run-off,
the entire Gty Council has gone through an el ection cycle, with no
i npedi mrent to Kingwood’s participation. The Constitutional harns
Harris sought to enjoin, if indeed there were any, have cone and
gone; we sinply cannot enjoin that which has al ready taken pl ace.
Harris and the Districts neverthel ess rai se several argunents
in an attenpt to denonstrate the existence of an ongoing, |ive
controversy. First, the appellants cite Vieux Carre Property
Omners, Residents, & Assocs., Inc. v. Brown, 948 F.2d 1436, 1446
(5th Gr. 1991), for the proposition that “a suit is noot only when
it can be shown that a court cannot even ‘theoretically grant
relief.” Inan attenpt to denonstrate howwe m ght “theoretically”
find a remedy for their clains, the appellants suggest that we
order the annexation undone or, in the alternative, that we
invalidate the results of the January 18th el ecti on and subsequent

February run-off. These argunents illustrate not only a fatal
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m sconstruction of Vieux Carre, but al so an i nadequate recognition
of our role in resolving, rather than reviving, |egal disputes.
In Vieux Carre, an historic preservation society (the
“Society”) brought suit against the Arnmy Corps of Engineers (the
“Corps”) alleging that the Corps had authorized the construction of
an aquarium and park on the M ssissippi riverfront w thout the
proper consultation procedures mandated by the National Hi storic
Preservation Act (“NHPA’), 16 U S.C. 8 470 et seq. Vieux Carre,
948 F. 2d at 1439-40. The Soci ety “sought a judgnent declaring that
the Corps nmust conply with the historic review process, and al so
sought an injunction to keep certain non-federal parties from
proceeding with the riverfront project.” 1d. at 1440. Follow ng
an appeal and remand, the substance of which is irrelevant for our
pur poses, the district court dismssed the suit as noot, in |light
of the fact that the park and acquariumwere “virtually conplete.”
ld. at 1441. W reversed the district court’s finding of nootness,
noting that although it was possible that forcing the Corps to
perform a review under the NHPA would result in no “neaningfu
relief,” it was also possible that review under NHPA standards
m ght, even at this late date, result in the “inplenent[ation] [of]
measures, great or small, in mtigation of sonme or all adverse
effects, if any, wought by the park.” 1d. at 1446-47. G anting
the relief of NHPA review was therefore “theoretical” not in the
sense that we had i nmagi ned possibilities beyond those requested in
the conplaint, but rather in the sense that we had given the

plaintiff the benefit of the doubt as to whether certain requested
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relief would in fact ease or correct the alleged wong.

Viewed in this light, Vieux Carre contains no support for the
appellant’s notion that we may fashion relief not requested bel ow
in order to keep a suit viable. To the extent that any broad
| anguage in Vieux Carre may be read as such, it is necessarily
limted by our explicit holdings in other cases, see, e.g., Marilyn
T., 803 F.2d at 1384-85 (rejecting plaintiff’s suggestion that
noot ness may be avoi ded by granting a request for relief not first
addressed by the district court), as well as by the Suprene Court’s
recent, stinging rebuke of the Ninth Grcuit in Arizonans for
O ficial English.

The opening paragraphs of t hat opinion speak wth
unm st akeable clarity to the present case:

Federal courts | ack conpetence to rule definitively
on the neaning of state legislation, nor my they
adj udi cate chall enges to state neasures absent a show ng
of actual inpact on the challenger. The Ninth Crcuit,
in the case at hand, | ost sight of these limtations.

[The initiating plaintiff, Maria-Kelly F.] Yniguez
commenced and mai ntai ned her suit as an individual, not
as a class representative. A state enployee at the tine
she filed her conplaint, Yniguez voluntarily left the
State’s enploy in 1990 and did not allege she woul d seek
toreturnto a public post. Her departure for a position
in the private sector made her claim for prospective
relief noot. Nevertheless, the Ninth Crcuit held that
a plea for nom nal damages could be read into Yniguez’'s
conplaint to save the case, and therefore pressed on to
an ultimate decision. . . .

The Ninth Grcuit had no warrant to proceed as it
di d. The case had lost the essential elenents of a
justiciable controversy and shoul d not have been ret ai ned
for adjudication on the nerits by the Court of Appeals.

Arizonans for Oficial English, 117 S. C. at 1059. No neani ngful

distinction fromArizonans for Oficial English exists onthe facts
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before us. The plaintiffs in this case, just |ike Yniguez, sought
only prospective relief below.® On appeal, just like Yniguez, they
suggest that we “read into” their conplaint additional requests for
relief and then proceed to an adjudication on the nerits. As the
Suprene Court noted, however, we have “no warrant” to proceed in
such a fashion. The “case and controversy” requirenent of Article
1l is no nere formality—a nuisance to be brushed away before
setting down to the business of constitutional interpretation. The
appel l ants began this suit by requesting certain, specific relief,

and because we can no longer grant that relief, the case is npot.®

> The fact that the appellants here requested declaratory
relief in addition to an injunction cannot save their appeal from

dism ssal. Requests for declaratory relief may sustain a suit only
when the clains “challenge . . . sone ongoi ng underlying policy”
rather than “nerely attack[ing] anisolated . . . action.” City of

Houston v. HUD, 24 F.3d 1421, 1429 (D.C. G r. 1994); see al so Super
Tire Engineering Co. v. MCorkle, 416 U S. 115, 125-26, 94 S. C
1694, 1700, 40 L. EdJ. 2d 1 (1974) (holding that for declaratory
relief to save a suit fromnootness, “[i]t is sufficient that the
litigant show the existence of an imediate and definite
governnental action or policy that has adversely affected and
continues to affect a present interest”) (enphasis added). The
appel l ants nmake no claimon appeal that the City has a defective
annexation “policy,” or even that the Cty has any policy wth
respect to annexations at all.

6 Harris also argues that his constitutional clains fall
within the “capabl e of repetition yet evading review exception to
t he noot ness doctrine because “[s]one possibility clearly exists
that the Gty would inplenment future voting changes affecting
Plaintiffs without obtaining the requisite preclearance, again
denying Plaintiffs their rights to vote and run in elections” and
al so because “if the City is correct inits assertion that a voting
rights i ssue becones noot once the relevant election is held, then
the type of harmto Plaintiffs clearly is of such limted duration
that it islikely to be noot before litigationis conpleted.” This
thinly veiled attenpt to conflate Harris’ clains with those of the
mnority plaintiffsis unavailing; the mnority plaintiffs have not
appeal ed, and their clains are not before us. Mreover, the idea
that elections nay conme and go with no opportunity for effective
appel l ate review may seemconpelling, but it is soonly as to those
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“Wen a civil case becones noot pendi ng appellate

adj udication, ‘[t]he established practice . . . in the federa
system. . . is to reverse or vacate the judgnent bel ow and renmand
wth a directionto dismss.” Arizonans for Oficial English, 520
us at _ , 117 S Q. at 1071 (quoting United States .

Munsi ngwear, Inc., 340 U.S. 36, 39, 71 S. C. 104, 106, 95 L. Ed.
36 (1950)). We see no reason to depart fromthat practice here.
The district court’s order of January 22, 1997, denying prelimnary
injunctive relief to the plaintiffs and dism ssing the clains of
the Utility Districts for lack of standing, and its final judgnent
in favor of the Cty, issued Novenber 20, 1997, to the extent that
such order and judgnent address the clains of the appellants, are

therefore VACATED and the case REMANDED with instructions to

potential plaintiffs that in fact have a constitutionally protected
“right” to vote in a given election. Because voting rights are
fundanentally statutory and not constitutional in origin, see
Rodri guez v. Popul ar Denocratic Party, 457 U. S 1, 9, 102 S. .
2194, 2199, 72 L. Ed. 2d 628 (1982) (“[T]his Court has often noted
that the Constitution does not confer the ri ght of suffrage upon
any one, and that the right to vote, per se, is not a
constitutionally protected right”) (citations and interna
quotation marks omtted), Harris cannot refute the plain | anguage
of 42 U S C § 1973, providing that certain statutory boundary
changes have “no legal effect” with regard to conferring the
franchise until precleared by the Attorney General. To the extent
that Harris argues that his right to vote arises not from a
boundary-changi ng statute but from the fact of governance, this
argunent is foreclosed by Holt GCvic Cub v. Cty of Tuscal oosa,
439 U.S. 60, 69, 99 S. C. 383, 389, 58 L. Ed. 2d 292 (1978)
(“Appell ants’ argunent that extraterritorial extension of nmunici pal
powers requires concomtant extraterritorial extension of the
franchi se proves too nuch.”).

Alternatively, even if Harris did have a constitutionally
protected right to vote in City elections as of January 1997, he
coul d have preserved his suit by requesting even nom nal damages as
opposed to resting conpletely on the request for injunctive relief.
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DI SM SS AS MOOT.

ENDRECORD
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DeMOSS, Circuit Judge, dissenting:

NO TAXATION W THOUT REPRESENTATION -- there is no nore
fundamental principle of American denocracy.’ Qur forefathers
fought a revolutionary war to secure the blessings of that
principle, and the resulting birth of this nation marked the
begi nning of a new era of governnent by the people.

Consequently, as a resident of Houston | amdi sappoi nted that
thi s nost fundanental principle has been di sregarded by t he Houston
Cty Council and its City Attorney. The Cty of Houston annexed
Ki ngwood on Decenber 11, 1996 -- just in tine to ensure that the
City could collect taxes from Ki ngwood residents for the entirety
of 1997. This annexation was not consensual on the part of the
residents of Kingwod, as this lawsuit so clearly indicates. On
January 18, 1997, the Cty of Houston held a special election to

allow its citizens to vote on several nmnunicipal issues.? But

! See, e.g., THE DECLARATION OF | NDEPENDENCE para. 1 (U. S. 1776)
i N ESSENTI AL WORKS OF THE FOUNDI NG FATHERS 189, 191 (Leonard Kri egel, ed.,
Bant am Books 1964) (criticizing the despotic British nonarch George
11 “[f]lor inposing Taxes on us wthout our Consent”); JO-N
Di CKI NSON, LETTERS FROM A FARMER | N PENNSYLVANI A (1768), in ESSENTI AL WORKS OF
THE FOUNDING FATHERS, supra at 23, 60 (noting, in the course of
denounci ng the Townshend Acts, that “Those who are taxed w t hout
their own consent, expressed by t hensel ves or their
representatives, are slaves”. (enphasis in original)); cf. THowS
JEFFERSON, A SUMVARY VI EWOF THE RI GHTS OF BRI TI SH AMERI CA (1774), i n ESSENTI AL
WORKS OF THE FOUNDI NG FATHERS, supra at 97, 112-13 (warning the British
that the Americans would not tolerate that “it be proposed that our
properties within our own territories shall be taxed or regul ated
by any power on earth but our own”).

8 The issues on the ballot included (1) election of an at-
large City Council nenber, (2) areferendumto request an ordi nance
raising the City’s mnimumwage, and (3) a referendumto request an
anendnent to the Cty Charter |limting governnental taxing
aut hority.
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residents of Kingwod, who had just becone residents of Houston,
were not permtted to participate in those inportant public
decisions by the Cty of Houston. Denocracy fail ed. Ki ngwood
residents were taxed begi nning on January 1, yet had no voice at
the polls on January 18. Thonmas Paine surely turned over in his
grave!

| am al so di sappoi nted that ny coll eagues now think that this
case is noot. O course we are unable to provide the prospective
injunctive relief that the plaintiffs originally sought. But the
plaintiffs asked for other relief which the courts can provi de, and
t he serious constitutional violations asserted in this case demand

consideration. Accordingly, | respectfully dissent.

l.

In declaring the plaintiffs’ clainms to be noot, the pane
maj ority observes that the follow ng relief has been sought: (1) an
i njunction against the Gty’'s annexation and i npl enentation efforts
(namely, seizure of property and providing nunicipal services);
(2) a stay of annexation until after the inpending election and a
decision on the nerits of the plaintiffs’ state-law clains; (3) an
injunction of the election until preclearance so that Kingwood
residents could vote; and (4) a declaratory judgnent that the
City's actions were defective under the federal Constitution and
invalid under state law. See Majority Op. at 3-4. The mgjority
then proceeds to characterize the plaintiffs’ requested relief in

three particular ways: (1) prelimnary injunctive relief; (2)
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declaratory relief; and (3) not nonetary relief. The majority then
concl udes that because the annexati on and voti ng have al ready t aken
pl ace, the case is nooted by the plaintiffs’ failure to request
anyt hing other than injunctive relief of a preenptive nature. The
requested declaratory judgnent is deened by the mgjority to be
insufficient to create a case or controversy because the plaintiffs
have not alleged continuing injury from a defective annexation
policy. See Majority Op. at 10 n.5 (citing Super Tire Eng’ g Co. V.
McCorkle, 416 U. S. 115, 125-26, 94 S. C. 1694, 1700 (1974), and
City of Houston v. Dep’'t of Housing & Urban Dev., 24 F.3d 1421

1429 (D.C. Cir. 1994)).

This case is not noot. The plaintiffs sufficiently
articulated a request for permanent renedial injunctive relief,
their request for declaratory judgnent is justiciable, and even if
sone anbiguity can be found in the pleadings, their request for
“all further relief to which they may show t hensel ves to be justly
entitled” should conpel this Court to liberally construe their

pleadings in a fashion consistent with a Ilive, continuing

controversy.

A
The plaintiffs plainly asked the district court to “enjoin
the Annexation as void ab initio.” Mjority Op. at 4 n.2.
The majority’s opinion hinges entirely on its interpretation of
this plea as a request for prospective injunctive relief

exclusively. The majority opines that the fact that the plaintiffs
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“phras[ed] their new appellate clains for relief in ternms of
‘voi ding’ the annexation, as opposed to di sannexi ng or undoi ng the
annexation, does not elimnate the fact that the plaintiffs sought
only an injunction or a stay below.” Mjjority Op. at 4 n.2. This

interpretation of the plaintiffs’ conplaint does not wthstand

scrutiny.
The plaintiffs asked the district court to “enjoin . . . the
Annexation as void ab initio.” The verb “enjoin” neans: “To

requi re; conmand; positively direct. To require a person, by wit
of injunction, to perform or to abstain or desist from sone act.”
BLACK' s LAw Dictionary 529 (6th ed. 1990). “Voi d” neans: “Null;
i neffectual; nugatory; having no legal force or binding effect;
unable, in law, to support the purpose for which it was intended.”
ld. at 1573. “Ab initio” neans: “From the beginning; from the
first act; fromthe inception.” 1d. at 6. Thus, to paraphrase,
the plaintiffs asked the district court to require that the Cty
desist from actions inplenenting the annexation because the
annexation, from its inception, had no legal force or binding
ef fect. That request is indistinguishable from the majority’s
proposed formul ati ons of “di sannexi ng or undoi ng the annexation.”
Majority Op. at 4 n.2. Because the plaintiffs’ request for relief
is not, as the magjority has characterized it, exclusively a request

for an injunction to prevent the conmmencenent of an action which
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has al ready happened, vacating this case on nootness grounds is an

ext raordi nary dodge.°®

B
To find that this case is noot, the majority al so determ nes
that the plaintiffs’ request for declaratory judgnent does not
preserve a |ive controversy. The explanation provided is that

“[t]he appellants make no claim on appeal that the Cty has a

o This analysis of the relief sought in this case anply
denonstrates that the panel majority has placed nore wei ght on the
decision in Arizonans for Oficial English v. Arizona, 117 S. C
1055 (1997), than that case will bear. See Majority Op. at 9-10.
In the Arizonans case, plaintiff Yniguez contended that Arizona' s
state constitutional provision that “the State ‘shall act in
English and in no other |anguage’” neant that “she would | ose her
j ob or face other sanctions if she did not imedi ately refrain from
speaki ng Spani sh while serving the State.” Arizonans for Ofici al
English, 117 S. . at 1060 (quoting AR z. CoNsT. art. XXVIII,
8 3(1)(a)). Between the tinme of trial and the Ninth Crcuit’s
treatnent of the case on appeal, Yniguez left her job with the
state. There was no |longer any threat that she would be fired or
puni shed because she no | onger worked for the state. The case was
nmoot because the controversy had conpletely vani shed. Arizonans
est abl i shes no new principles of nootness, and that decision does
not control this case.

In the present case, the plaintiffs continue to suffer from
the inpact of theinitially alleged violations. Kingwod residents
have challenged the Cty' s authority for the annexation of
Ki ngwood, and they continue to live in Kingwood, subject to Gty

gover nance. Former Kingwood utility districts raised simlar
chal | enges; their property has been seized and they now serve no
function because the Cty provides services to Ki ngwood. Thi s

i npact, created by the GCty’'s allegedly unlawful actions, did not
vani sh once the annexation was acconplished and a new round of
el ections was held. Thus, unlike the single plaintiff in Arizonans
who defused the litigation by renoving herself from the work
envi ronnent which gave rise to the case, these plaintiffs have
alleged injuries which, if established, continue to this day, and
t hey have done nothing to cause those injuries to di sappear.

-17-



defective annexation ‘policy,’” or even that the City has any policy
Wth respect to annexations at all.” Majority Op. at 10 n.5.

The applicable lawis not so sinple. The nbotness inquiry in
a case i nvol ving circunstances that change between the i ncepti on of
the lawsuit and the tine of final decision is intensely case-
specific. See generally 13A CHARLES ALAN WRI GHT ET AL., FEDERAL PRACTICE
AND PROCEDURE § 3533.3 (2d ed. 1984). As Professor Wight's |eading
treatise notes in sunmary:

The central question is whether it remains
appropriate to provide a declaration of rights and
per haps sone additional renmedy. The answer to this
question is controlled by renedial inventiveness,
careful assessnent of present circunstances, and
W se predictions of the future. S As with
ot her aspects of justiciability, the neasures of
nmoot ness shoul d not be taken in factual judgnents
al one. Account also nust be taken of the
i nportance  of the parties’ i nterests, t he
possibility that future events nmy generate new
facts or change the issues, and the difficulty and
sensitivity of the issues. Less remai ni ng i npact
or risk of future inpact should be demanded if
vital interests are at stake. More nmay be
demanded, on the other hand, if a court is asked to
resolve issues that are difficult or sensitive,
| est a m staken judgnent harm both the parties and
others. The useful ness of present adjudication is
al so undermned by the prospect that any future
dispute my provide new facts that better
illum nate or even change the issues.

ld. at 300-01. The treatise attenpts to trace out several
categories of these “changed circunstances” cases. Super Tire
Engi neering Co. v. MCorkle, 416 U. S. 115, 94 S. C. 1694 (1974),
the Supreme Court case relied upon by the majority, is an exanple
of a case in which a party, once engaged in a relevant course of
action, ceased that activity during the pendency of the | awsuit but
is likely to continue the interrupted course of conduct upon the
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cul mnation of |egal proceedings. See 13A WRIGHT ET AL., sSupra,
§ 3533.3, at 281-84. In the present case, however, the only
changed circunstance is that the contested annexation, election,
and referenda have taken place. Analyzing the case in terns of the
plaintiffs’ state-law clains, the continuing inpact is that they
must live with the consequences of the City s actions, which the
plaintiffs contend were ultra vires, taken pursuant to incorrect
interpretations of the state’s election and annexation laws. |In
this respect, the case is nore akin to Wrtz v. Local 153, d ass
Bl owers Association, 389 U S 463, 88 S. C. 643 (1968), in which
suit was brought to set aside an election of union officials. A
new uncontested election was held during the progress of the
| awsuit, but the Suprenme Court held that the suit was not noot
because fulfillnment of the relevant statutes depended upon their
fair and legal application, and the parties thus had a conti nui ng
interest in resolving the dispute over the election even though
there was no practical renedy specifically for the alleged
vi ol ati ons.

Even in the framework outlined by the majority, it is less
than clear that the plaintiffs’ declaratory judgnent action is not
a live controversy. The absence of a witten Gty “policy”

concerning annexations is sinply not determnative.® \Wre it

10 City of Houston v. Dep’'t of Housing & Urban Dev., 24 F.3d
1421 (D.C. Cr. 1994), relied upon by the mgjority, deals wth
declaratory relief against federal agencies for the purpose of
invalidating a disputed policy. G ven the case-specific nature of
t hese noot ness determ nations, as well as the other factors set out
inthe text which counsel agai nst a determ nation of nopotness, that
case i s inapposite.
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necessary to identify one, however, the relevant “policy” would be
the Gty s exercise of conplete nunicipal authority over Ki ngwood
as a result of the annexation, putatively acconplished in
accordance with Texas | aw.

The balance of factors leans in favor of exercising
jurisdiction over the plaintiffs’ appeal fromdenial of declaratory
and injunctive relief. There are renedi es avail able. For exanple,
the City could be ordered to refund taxes to the disenfranchised
voters for the portion of the year during which the Cty denied
themthe right to vote, or the Gty could be required to resubmt
the referenda that appeared on the January 18 ballot to a new
special election. Parties on both sides of this litigation have a
continuing interest in determning the legality of the Gty’'s
annexation strategies and their inpact on voting rights. These
issues are likely to arise again and again as the Gty continues to
expand and annex outlying areas. See Storer v. Brown, 415 U S
724, 737 n.8, 94 S. Ct. 1274, 1282 n.8 (1974) (appl yi ng capabl e-of -
repetition-yet-evading-review analysis to determne that an
el ection chall enge was not noot, despite the fact that the el ection
had al ready occurred, because “the construction of the statute, an
under standi ng of its operation, and possible constitutional limts
on its application, wll have the effect of sinplifying future
chal | enges, thus increasing the likelihood that tinely filed cases
can be adj udi cated before an election is held”); Backus v. Spears,
677 F.2d 397, 398 n.3 (4th Cr. 1982). Mreover, the plaintiffs’

interests are of paranount inportance: the vindication of their
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fundanental constitutional rights. The issue has been squarely
presented and thoroughly debated, and the parties now await
adj udi cation of their opposing positions. Plainly, then, the

decl aratory judgnent aspect of this case is not noot.

C

Finally, the plaintiffs concluded their conplaint by asking

for “all further relief to which they may show thensel ves justly
entitled.” There is a reason why a phrase like this is put into a
conplaint. The federal courts operate under a system of “notice

pl eading.” See Conley v. G bson, 355 U S. 41, 47-48, 78 S. C. 99,
103 (1957). As long as it is plain what clains the plaintiff has
asserted and what relief has been sought, a failure to recite magic
words shoul d not preclude relief. Cf., e.g., Federal Savings &
Loan Ins. Corp. v. Texas Real Estate Counselors, Inc., 955 F. 2d 261
(5th Gr. 1992) (plaintiff’s pleadings, requesting “any other
relief, both special and general, to which it my be justly
entitled,” would be construed to i nclude an unarticul ated cl ai mfor
prej udgnent interest).

Moreover, the Federal Rules of G vil Procedure and precedent
of the Suprene Court specifically prohibit our Court from
dism ssing this case on the grounds that the plaintiffs asked the
district court to “enjoin . . . the Annexation as void ab initio”
rather than asking that the court “disannex” or “undo” the
of fensi ve conduct. “[E]very final judgnent shall grant the relief

to which the party in whose favor it is rendered is entitled, even
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if the party has not demanded such relief in the party’s
pl eadings.” Fep. R Qv. P. 54(c). “[A] federal court should not
dismss a neritorious constitutional claim because the conpl aint
seeks one renedy rather than another plainly appropriate one.”
Holt CGvic Aub v. Gty of Tuscal oosa, 439 U S. 60, 65 99 S. O
383, 387 (1978). The plaintiffs made it plain what relief they are
seeki ng, and we shoul d not play word ganes in order to hide behind
a noot ness dismssal. The majority’s opinion dismssing this case
on nootness grounds is therefore indefensible.

Havi ng concl uded that this case is not noot, | nowturn to the

merits of the plaintiffs’ case.

.

The plaintiffs alleged that “the proposed annexation of the
Ki ngwood area woul d viol ate the Fourteenth and Fifteenth Arendnents
of the United States Constitution because it woul d deny or abridge
the voting rights of John Harris and ot her Ki ngwood residents.” 1In
the course of rejecting this claim the district court found there
is no credible evidence of racial aninus with respect to the
annexation of Ki ngwood. The trial court determned that “[t]he
credi bl e evidence establishes that the Kingwood annexation was
pursued for legitimate financial and policy reasons and not for an
i nproper racially discrimnatory purpose.” As indicatedinfra, the
district court correctly determned that the annexation was not

nmotivated by discrimnatory intent, and therefore the plaintiffs’
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Fi fteenth Anendnent claimis forecl osed.' But the broad all egati on
of a violation of the Fourteenth Anendnent, however, remains as a
conpletely viable and valid claimin this case.

The right to vote has been declared to be and is generally
accepted as a “fundanental” right for the purposes of the
Fourteenth Amendnent. See Reynolds v. Sins, 377 U S. 533, 554-55,
84 S. C. 1362, 1377-78 (1964).' The Suprene Court has made it
abundantly clear that “a citizen has a constitutionally protected
right to participate in elections on an equal basis with other
citizens in the jurisdiction.” Dunn v. Blunstein, 405 U S. 330,
336, 92 S. Ct. 995, 1000 (citing Evans v. Cornman, 398 U S. 419,
421-22, 426, 90 S. . 1752, 1754-55, 1756 (1970); Kraner v. Union
Free Sch. Dist. No. 15, 395 U S. 621, 626-28, 89 S. C. 1886,
1889-90 (1969); G priano v. Cty of Houma, 395 U. S. 701, 706, 89 S.
Ct. 1897, 1900 (1969); Harper v. Virginia State Bd. of Elections,
383 U. S. 663, 667, 86 S. . 1079, 1081 (1966); Carrington v. Rash,
380 U.S. 89, 93-94, 85 S. . 775, 778, 779 (1965); and Reynol ds,
377 U.S. at 562, 84 S. C. at 1381). The right to participate in

el ections as protected by the Fourteenth Anendnent includes the

1 The Fifteenth Amendnment protects agai nst denial or
abridgnent of the right to vote “on account of race, color, or
previous condition of servitude.” U S. ConsT. anend.  xv. The

Voting Rights Act draws its constitutional authority from the
Fifteenth Arendnent. See Cty of Rone v. United States, 446 U. S
156, 173, 100 S. C. 1548, 1559 (1980).

12 “Undeni ably the Constitution of the United States
protects the right of all qualified citizens to vote . . . . The
right to vote freely for the candidate of one’'s choice is of the
essence of a denocratic society, and any restrictions on that right
strike at the heart of representative governnent.” Reynolds, 377
U S. at 554-55, 84 S. . at 1377-78.
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right of a municipality’ s bona fide residents to vote in elections
for municipal representatives. See, e.g., Carrington, 380 U S. at
94, 85 S. Ct. at 779.

On Decenber 11, 1996, Kingwood was annexed by Houston. On
January 18, 1997, Houston held an election in which Ki ngwood
residents were not permtted to participate. The Ki ngwood
residents’ voting rights were thereby conprom sed. This inpairnent
of the Kingwood residents’ constitutional right to vote nust be
revi ewed under the strict scrutiny standard. See Kraner, 395 U. S.
at 626-27, 89 S. Ct. at 1889-90; see generally JoiN E. Nowak & RONALD
D. Rorunpa, CONSTITUTIONAL LAw 8 14. 31 (4th ed. 1991). Strict scrutiny
requires that the restriction of a constitutional right be
justified by a narrowmy tailored conpelling state interest. See,
e.g., Messer v. Meno, 130 F.3d 130, 136 (5th Gr. 1997).

The City’'s position does not satisfy strict scrutiny. The
City contends first that no fundanental right is inplicated because
no right to vote accrued until preclearance was obtained.
Secondly, the City clains that it had no option but to conduct the
election as it did because a special election to fill the vacancy
on the City Council was required by state |aw, see TeEx. Loc. Gov' T
CobE ANN. 8§ 26. 045 (Vernon Supp. 1998), and the date of the el ection
was regulated by state law, see, e.g., Tex. ELec. CobE AN\
8§ 41.001(a) (Vernon 1986). Furthernore, the City contends that
under federal |aw, the Kingwood voters could not participate in an
el ection prior to preclearance. See 42 U. S.C. § 1973c. The Cty

could not get preclearance before taking final action on the
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annexation, and it would not be practicable for the Gty to have
attenpted to tine the annexation to all ow for precl earance because
the amobunt of tinme needed by Departnent of Justice varies.
Finally, the Cty says it would have also been undesirable or
inpracticable to delay annexation or the effective date of
annexation until after the election because the City’'s taxes are
assessed based on the val ue of property hol dings on January 1, and
therefore the end of the year is the only practical tine to annex
territory.® There is nothing which is “narrowy tailored” or

“conpel ling” about the City' s position.

A

The City's first point -- that voting rights are conti ngent
upon preclearance -- is unconvincing because it inplies that a
fundanental constitutional right is limted by the operation of a
federal statute protecting one aspect of that right. The Cty’'s
reliance on the Voting Rights Act is m splaced because Section 5 of
the Voting R ghts Act does not purport to affirmatively permt
elections to take place with less than full participation by all

eligible voters. The Act’'s prohibition on certain elections

13 My quarrel is not with the City's timng of the
annexation so as to reap the maxi numtax benefit, but rather with
the Cty' s subsequent refusal to accommpbdate the newly annexed
residents’ right to vote.

14 Section 5 provides, in pertinent part:
Whenever a State or political subdivision
. . . shall enact or seek to admnister any . . .
standard, practice, or procedure with respect to
voting different fromthat in force or effect on
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states that prior to preclearance, “no person shall be denied the
right to vote for failure to conply” with sonme change in a
political unit’s voting process. 42 U S.C. 8§ 1973c. Though this
| anguage has been construed to prohibit newy annexed voters from
participating in an election after annexation and before
precl earance because of potential infringenent upon the right to
vote through vote dilution affecting those citizens who resided in
the municipality prior to annexation, see Perkins v. Matthews, 400
US 379, 91 S. C. 431 (1971), the statute in no way requires
proceeding with an election based on the old, pre-annexation
boundari es and denying the voters in the new y-annexed area the
right to vote. See Duncan v. Town of Bl acksburg, Va., 364 F. Supp.
643, 647 (WD. Va. 1973). This is evident both fromthe text of

Section 5 and the hierarchical supremacy of Fourteenth Amendnent -

Novenber 1, 1964 . . . such State or subdivision may institute an
action in the United States District Court for the D strict of
Colunbia for a declaratory judgnent that such qualification,
prerequi site, standard, practice, or procedure does not have the
purpose and will not have the effect of denying or abridging the
right to vote on account of race or color, or in contravention of
the guarantees set forth in section 1973b(f)(2) of this title, and
unl ess and until the court enters such judgnent no person shall be
denied the right to vote for failure to conply wth such
qualification, prerequisite, standard, practice, or procedure:
Provi ded, That such qualification, prerequisite, st andar d,
practice, or procedure may be enforced w thout such proceeding if
the qualification, prerequisite, standard, practice, or procedure
has been submtted by the chief |egal officer or other appropriate
official of such State or subdivision to the Attorney Ceneral and
the Attorney General has not interposed an objection within sixty
days after such subm ssion, or upon good cause shown, to facilitate
an expedi ted approval within sixty days after such subm ssion, the
Attorney General has affirmatively indicated that such objection
wi |l not be made.

42 U. S.C. 8§ 1973c (enphasis supplied).
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protected voting rights over Voting R ghts Act-created voting

rights.

B

The City’s second point is al so unconvi nci ng because it nerely
describes howthe City painted itself into a corner and as a result
denied the franchise to nearly 40,000 voters.

The City’ s contention that state lawrequired the Cty to hold
the election on January 18 is sinply not true. John Peavy, the
previ ous occupant of the open Cty Council seat, resigned on July
30, 1996, with his resignation to be effective upon the election
and qualification of his successor. The next general election of
the Gty was schedul ed for Novenber 1997, nore than 270 days away,
and therefore a special election was required to fill this vacancy.

Wth respect to filling the vacant seat on the Cty Council,
the timng requi renent of Local Governnent Code § 26. 045 specified
that “[t] he special election shall be held on an authorized uni form
el ection date prescribed by the Election Code that occurs before
the general election and that allows enough time to hold the

election in the manner required by law. "' The authorized uniform

15 The pertinent statute provides, in its entirety:

| f a vacancy occurs on the governing body of a

municipality with a population of 1.5 mllion or

nmore and nore than 270 days renmain before the date
of the next general election of nenbers of the governing body, the
governi ng body shall order a special election in the district in
whi ch the vacancy occurred, or in the entire municipality if the
vacancy occurred in an at-large position, tofill the vacancy. The
special election shall be held on an authorized uniform el ection
date prescri bed by the El ection Code that occurs before the general
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el ection dates are: “(1) the third Saturday in January; (2) the
first Saturday in May; (3) the second Saturday in August; or (4)
the first Tuesday after the first Monday in Novenber.” Tex. ELEC
CooE ANN. 8 41.001(a) (Vernon 1986). The Gty has not explained to
this Court why the special election could not have been held on the
first Saturday in May follow ng the annexation rather than the
third Saturday in January, which was the date selected. The first
Saturday in May woul d have allowed the full sixty days needed by
the Departnent of Justice to act on the preclearance application
from Decenber 23, 1996, the date of its filing, and then an
additional seventy-two days after preclearance to tend to the
adm ni strative details of the election.?®

It should be noted that this Texas statute requires that the
el ection be scheduled to allow “enough tine to hold the election in
the manner required by l|aw.” TEX. Loc. Gov' T CobE ANN. 8 26. 045
(Vernon Supp. 1998). Surely, the holding of elections “in the
manner required by | aw neans not holding elections that violate

t he Constitution. See U. S. ConsT. art. VI, § 2.

el ection and that allows enough tinme to hold the election in the
manner required by | aw and shall be conducted i n the sane manner as
the nunicipality’s general election except as provided by
provi sions of the Election Code applicable to special elections to
fill vacancies.

TeEx. Loc. Gov' T CobE ANN. 8 26.045 (Vernon Supp. 1998) (enphasis
suppl i ed).

16 Al though | refer here and throughout this opinion to
application to the Departnent of Justice for the preclearance
required by 8 5, the Gty also had the nore tinme-consum ng option
of applying to the United States District Court for the District of
Col umbia. See 42 U . S.C. § 1973c.
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There were two other issues onthe ballot: limtingthe Gty’'s
taxing authority and raising the m ni num wage in Houston. Bot h
i ssues were placed on the ballot as a result of a signature drive
in support of each referendum?” The sufficiency of the petition
for each issue was verified by Cty Secretary Anna Russell on
Decenber 6, 1996.

The proposed Iimtation on taxing authority took the form of
a charter anmendnent. Wth respect to the timng of referenda on
charter anendnents, Texas | aw provides:

The ordinance ordering the election shall
provide for the election to be held on the first
aut hori zed uniformel ection date prescribed by the
El ection Code or on the earlier of the date of the
next rmunicipal general election or presidential
general el ection. The election date nust allow
sufficient time to conply with other requirenents
of law and nust occur on or after the 30th day
after the date the ordi nance is adopted.

TEX. Loc. Gov' T ANN. 8§ 9.004(b) (Vernon 1986) (enphasis supplied).

Wth respect to timng of the referendum on the proposed
ordi nance regardi ng m ni nrum wages, the Gty Charter provides that
once the issue had been certified,

the council, within ten days after receipt thereof,
except as otherw se provided in this Chapter, shall

17 A canpaign called Tax Vote '97 was organi zed for the
purpose of forcing a referendum on a neasure that woul d prohibit
the Gty Council fromraising taxes and certain fees wthout the
perm ssion of voters. The plan was announced on Cctober 25, 1996.
On Novenber 12, a petition with over 20,000 signatures was
presented to the Gty.

On Cctober 8, 1996, the Living Wage canpai gn ki cked off. The
pl an was to coll ect signatures to force a referendumon raising the
m ni mum wage in Houston to $6.50 per hour. A petition wth
approxi mately 30,000 signatures was turned over to the City on
Novenber 6, 1997.
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ei ther pass such ordinance or resolution wthout
alteration, or submt it to the popular vote at a
speci al election, which nust be held within thirty
days after the date of the ordering thereof;
provi ded, however, that if any other nunicipal
election is to be held within sixty days after the
filing of the petition said proposed ordi nance or
resol ution shall be submtted without alteration to
be voted upon at such el ection.
HousToN G TY CHARTER art. VIIb, § 2.

Wile the Gty contends that these referenda had to be
considered on January 18, an exam nation of the controlling |aw
shows this not to be the case. Just as in the case of electing a
new at -l arge council nenber, with respect to the charter anendnent
Texas law requires that enough tinme be allowed “to conply wth
other requirenments of the law.” Tex. Loc. Gov' T CobE ANN. 8 9. 004(b)
(Vernon 1986). As explained supra, the Constitution’s protections
of voting rights constitute requirenents of lawwith whichthe Cty
must conply. |If Texas law did not provide this escape clause, it
woul d be unconstitutional as applied in this case, where voting
rights were infringed. And for that very reason, because the City
Charter does not provide any apparent nmechani smfor accommodati ng
external |egal problens which may be encountered in the scheduling
of certain elections, its Article VIIb, Section 2(c) is
unconstitutional as applied in this case. Strict scrutiny applies
to test the legality of the scheduling provision, and there
certainly was no legitimate governnent interest in refusing to

del ay subm ssion of the referenda until precl earance was obt ai ned.

Thus, the Gty was not enpowered to proceed with these referenda
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prior to preclearance because that action violated the Ki ngwod

residents’ constitutional rights.

C.

It is apparent that once the annexati on ordi nance for Ki nhgwood
was passed finally on second readi ng on Decenber 12, 1996, the Gty
of Houston was faced with sonething of a Hobson’s choice as to
whet her it should hold the election on January 18, 1997, which is
the subject matter of this case. The |aw has been crystal clear
since 1971 that

Changi ng boundary |ines by annexations which
enlarge the city’s nunber of eligible voters also
constitutes the change of a "standard practice or
procedure wth respect to voting." Clearly
revision of boundary |lines has an effect on voting
intw ways: (1) by including certain voters within
the city and | eaving others outside, it determ nes
who may vote in the municipal election and who may
not; (2) it dilutes the weight of the votes of the
voters to whomthe franchise was |limted before the
annexation, and the "right of suffrage can be
deni ed by a debasenent or dilution of the weight of
a citizen's vote just as effectively as by wholly
prohibiting the free exercise of a franchise."

Perkins, 400 U S. at 388, 91 S. . at 437 (quoting Reynolds, 377
US at 555, 84 S. . at 1378). Consequently, the Gty certainly
knew (or its |egal counsel reasonably should have known) that the
conpl eti on of annexati on woul d produce the duty and responsibility
on the part of the City to conply with the terns and provisi ons of
Section 5 of the Voting Ri ghts Act regardi ng precl earance of voting
changes by the Departnent of Justice. The process of annexation of
Ki ngwood officially began with the passage of the annexation
ordi nance on first reading on Cctober 12, 1996. Wile it is true
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that an application for preclearance cannot be submtted to the
Departnent of Justice wuntil final passage of the annexation
ordinance, the City certainly knew (or its |egal counsel should
have known) that preclearance would ultinmately be required before
any election could be held which included the new y-annexed area.
The special election on January 18, 1997 was obvi ously schedul ed by
the Gty during the tinme that the annexation process was being
finalized, with clear awareness on the part of the Cty that final
conpl eti on of the annexati on process woul d undoubt edl y occur before
the end of Decenber 1996 so that the annexati on woul d be applicable
for tax purposes as of the tax assessnent date of January 1, 1997.
Once the annexation ordinance was finally passed, the Cty had
t hree choi ces.

First, the Gty could have changed the date of the then-
schedul ed special election from January 18, 1997 to May 3, 1997,
thereby all owi ng sufficient tine for precl earance by t he Depart nent
of Justice to occur. If the Departnent of Justice gave pre-
cl earance, the el ection would then have been held on May 3 with al
residents of the Cty of Houston, including the residents of
Ki ngwood, being permtted to vote. On the other hand, if the
Departnent of Justice refused preclearance, either the annexation
could have been repealed and an election held based on pre-
annexati on boundaries, or the el ection could have been reschedul ed
for a later date to allowtinme for conpliance wth other mandates

of the Departnent of Justice.
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The second alternative was to proceed with the election as
schedul ed on January 18 and permt the new y-annexed residents of
Ki ngwood to vote in that election. This alternative would put the
City in technical nonconpliance with the Voting Rights Act and
woul d have given the mnority plaintiffs in this case grounds for
an injunction to stay the holding of such an election. See, e.qg.,
Lopez v. Monterey County, Cal., 117 S. . 340, 347 (1996). |If the
Departnent of Justice ultimately determ ned that t he annexati on net
precl earance requi renents, the injunction, if one had i ssued, would
have been lifted, and the el ection would have been schedul ed for a
new date at which all the qualified voters in the Gty would have
been permtted to vote. O, if no injunction had been sought, the
el ection which actually took place would have been validated
because t he Departnent of Justice did, in fact, ultimtely preclear
t he annexation. Cf. Perkins, 400 U S. at 396-97, 91 S. C. at 441.
Under this scenario, if the Departnent of Justice had determ ned
that the annexation could not satisfy the requirenents of the
Voting Rights Act, the injunction, if any, would have been
continued in effect until the Gty took whatever action was
mandat ed by t he Departnent of Justice as being necessary to secure
precl ear ance. If no injunction had issued, the election itself
woul d have been subj ect to being declared invalid for nonconpliance
with the Voting Rights Act. See id.

The third alternative which the Gty m ght have chosen was t he
one which the Cty actually chose: holding the special election on

January 18, but denying the right of the new y-annexed residents of
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Ki ngwood to vote in the election. It is inportant to note that
this denial of the right to vote was purely the idea of the Cty,
which it inplenmented without valid authority. This wunconsti -
tutional course of action was not required by nor the result of any
decision by the federal district court nor by the Departnent of
Justice. There is nothing in the record in this case which shows
when and who rmade the decision to deny the newl y-annexed citizens
of Kingwood the right to vote. The annexation ordi nance itself
says not hi ng about denying the right to vote to the citizen of the
area to be annexed, and there is no other ordinance adopted by the
City Council in this record which addresses this subject. And as
was ultimately denonstrated by the grant of preclearance by the
Departnent of Justice, there was, in fact, no grounds or basis for
denying the voters of the new y-annexed Kingwood area to vote in
this election. Had the City sinply waited, Kingwod residents
woul d have been able to participate. This error of judgnent by the
City of Houston can certainly not be categorized as harnl ess.
There were 40,000 registered and qualified voters in the Ki ngwood
area who could and should have been permtted to vote in this
el ection.

O the three foregoing options which the Gty had upon final
passage of the annexation ordinance, the only one which permtted
the Gty to sinmultaneously satisfy its obligations under the Voting

Rights Act to seek preclearance and its obligations under the
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Fourteenth Amendnent and its own City Charter!® to enforce the
voting rights of its new y-annexed citizens was the first one
descri bed: postponing the then-scheduled special election from
January 18, 1997 to May 3, 1997. There is nothing in this case
whi ch shows that the Gty had a "conpelling" interest in holding
the special election only on January 18, 1997. (Good commbn sense
and sound constitutional policy would require a governnental entity
to recognize arule that when it exercises the power of annexati on,
it has duties and obligations to both its existing citizens under
the Voting Rights Act and its new y-annexed citizens under the
Fourteent h Anmendnent. Those duties require a noratorium on the
conduct of all elections during the period follow ng the effective
date of annexation wuntil preclearance has been obtained in
satisfaction of the Voting Rights Act. | regret that the
"nmoot ness" decision of ny colleagues precludes this Court from

addressi ng and adopting that rule.

D.
The Gty clains that the opinion of a three-judge court in
Dotson v. City of Indianola, 514 F. Supp. 397 (1981), gives it

authority to deny the right to vote to the new Ki ngwood resi dents.

18 See HoustoN CiTY CHARTER art. |, 8 2b (“[When such
ordi nance [providing for the extension of the boundary limts of
the Gty of Houston] is finally passed the said territory so
annexed shall be a part of the Cty of Houston, and the i nhabitants
t hereof shall be entitled to all the rights and privil eges of other
citizens . . . . (enphasis supplied)).
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In ny view, the reliance of the City on the |anguage in Dotson is
conpl etely m spl aced.

The facts in Dotson are very straightforward. |In May 1965,
May 1966, Septenber 1966, and July 1967, the City of Indianola
conpl eted annexations of various areas of land to its boundaries.
Each of these annexations added new eligible voters to the
el ectoral base for Indianola. |[|ndianola conceded that it had never
obt ai ned precl earance of any of these annexations as required by
Section 5. Indianolainplenented and reli ed upon t hese annexati ons
i n the municipal elections conducted in 1968, 1969, 1973, and 1977.
In each of these elections persons residing in the new y-annexed
areas participated both as voters and candi dates.

In October 1975, the Assistant United States Attorney General
for the Cvil R ghts Division initiated correspondence with the
attorney for Indianola, notifying the city that these annexations
requi red precl earance under Section 5. The city was requested to
submt the necessary docunentations for the Attorney General to
review t hese annexations. The Gty of Indianola essentially never
responded to these requests.

I n August 1980, the Departnent of Justice again wote to the
city attorney, asking for the previously requested additional
information. |In Cctober 1980, Nel son Dotson and ot her bl ack adult
citizens, residents, and qualified voters brought an acti on seeki ng
declaratory and i njunctive relief against the mayor and al der nen of
| ndi anol a because the four annexations to the corporate limts of

| ndi anol a whi ch had occurred in 1965-67 had never been precleared.
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The plaintiffs sought an order setting aside the 1977 nunicipa
el ections and scheduling a special election to choose new city
officials. At the tine of the Dotson opinion, the i ncunbent mayor
and aldernen had been elected in 1977, and four of the five
al dernmen resided in the annexed areas.
During consideration of this matter by the three-judge court,
the city attorney for Indianola represented to the court "that al
t he requested precl earance i nformati on ha[d] been submtted to the
Attorney Ceneral of the United States as of May 1, 1981." \Wile
the three-judge court declined to void the 1977 el ecti ons and cal
a special election because the general election for these offices
woul d "be conduct ed Novenber 8 and Decenber 10 of th[at] year," it
didissue the follow ng statenent as prospective injunctive relief:
However, | ndi anola cannot continue to hold
el ections based upon uncl eared post-annexation city
limts. Unless and wuntil the Gty obtains
cl earance of its post-Act annexations in accordance
with Section 5, all future elections nust be
conducted on the basis of the city boundaries as
they existed before the unprecleared annexations
were nmade, and citizens residing in such annexed
areas nmay not participate in future nunicipal
el ections, either as electors or as candi dates.

Dot son, 514 F. Supp. at 403. It is this quoted | anguage upon whi ch

the Gty of Houston relies.

For the City of Houston to now extrapolate from the quoted
| anguage in Dotson a general rule authorizing it to deny
unilaterally the voters of the new y-annexed Kingwod area the
right to vote is, in my hunble opinion, preposterous. The quoted
| anguage cannot qualify as a holding with precedential value in

this case. The jurisdiction of a three-judge court convened to
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address a clained violation of Section 5 of the Voting Ri ghts Act
is extrenely |imted. Essentially, the district court panel
hearing a Section 5 challenge is charged with determ ni ng whet her
the action taken and conpl ai ned of by the plaintiffs constitutes a
voting change within the neaning of Section 5; if it does, the
court must then determ ne whether that change has received
precl earance under the ternms of Section 5. See Perkins, 400 U. S.
at 383-84, 91 S. C. at 434. |If the answer to the first question
is yes and the second question is no, the three-judge panel has
jurisdictionto give the plaintiffs such tenporary relief as may be
necessary to allow for the preclearance review. See, e.g., id. at
396-97, 91 S. C. at 441. Gven this narrow and limted
jurisdiction, the precedential value of the precatory statenent by
the Dotson panel as to the rights of "citizens residing in such
annexed areas" seens greatly dimnished to ne. This case concerns
the wvoting rights of new y-annexed citizens who were
di senfranchi sed when they were excluded from participation in an
el ection. That issue was not before the three-judge court convened
in Dotson, nor was it before the three-judge court previously

convened in this litigation.?®

19 Moreover, the distinctions between the two cases are
legion. In Dotson the new y-annexed areas had been permtted to
vote; in the present case, the new y-annexed areas were denied the
right to vote by the City itself. In Dotson, the city never
attenpted to secure preclearance until after the |awsuit was
actually before the court sone thirteen years |later; here, the Cty
filed precl earance papers shortly after the final annexation vote,
and the preclearance process was underway at the tine the
plaintiffs asked for injunctive relief. |In Dotson the elections in
question were regul arly schedul ed primary and general elections; in
this case, the election in question was a special election, the
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The City’'s decision to hold the January 18 special election
violated both the United States Constitution and the City s own
charter. Faced with the choices of disenfranchising the Ki ngwood
residents or rescheduling the special election, the City chose to
deny 40, 000 new y-annexed residents their right to vote.

The only way the Gty could prevail on the i ssue of the denial
of the Kingwood residents’ voting rights would be to show sone
sufficiently conpelling and narrow y tail ored governnent interest.
The i nconveni ence of rescheduling the election does not neet this
hi gh standard. Wth respect to the requirenents of state |aw, I
would hold that the CGCty's conduct does not satisfy strict
scrutiny, given the statutory options available to avoid this
result. To the extent that the Cty Charter nmay be construed to
have required that the referendum on the proposed increase in the
m ni mum wage take place prior to preclearance of the Gty s new
boundaries, it is unconstitutional as applied. | would therefore

concl ude that John Harris, the Ki ngwood resident who sought to vote

timng of which was subject to various options under the statutes.
I n Dot son four of the five city aldernen resided in the areas which
had been annexed w thout preclearance; in our case, neither the
mayor nor any City Council nenber resided in Kingwod. |n Dotson
there was a denonstrated history of non-conpliance with the Voting
Rights Act; there is no evidence whatsoever that the Cty of
Houston had a history of non-conpliance. Finally, and nost
significantly, there is nothing in the Dotson opinion which would
indicate that the plaintiffs in that case were contesting the
validity of the annexations thenselves, nor that the plaintiffs in
Dotson were asserting any claim or right under the Fourteenth
Amendnment as distinguished from their clainms under the Voting
Rights Act of 1965, 42 U.S.C. § 1973 et seq., which derives its
authority fromthe Fifteenth Amendnent.

- 39-



and run for office in the January 18 special election, has proved
a violation of constitutional nmagnitude. | would reverse this
aspect of the district court’s judgnent and remand to the district

court so that an appropriate renedy coul d be fashioned.

L1,

The remaining clains in this case, raised by the utility
district plaintiffs, concern the Gty s power to annex Ki ngwood. %°
The nmerits of these cl ains need not be cl osely exam ned because the
i ssue presented to the Court on appeal is whether or not the
plaintiffs have standing to bring the clains, and thus whether or
not they were properly dismssed below The district court
initially declined to address these clains, noting that the state-
| aw i ssues rai sed would not render annexation void ab initio, and
therefore the clains nust be brought in the nane of the state in a
guo warrant o proceeding. The state-law clains were subsequently
di sm ssed.

It has been firmy established by a line of Texas Suprene
Court precedent that “[t]he only proper nethod for attacking the

validity of a city's annexation of territory is by quo warranto

20 The mnority plaintiffs below alleged voting rights
vi ol ati ons under the Fourteenth and Fifteenth Arendnents and § 2 of
the Voting Rights Act. These plaintiffs did not appeal fromthe
judgnents below, and therefore their clainms are not before our
Court.

21 Literally, “by what authority.” BLACK' S LAW DI CTI ONARY,
supra, at 1256. “The purpose of a quo warranto proceeding is to
question the right of a person or corporation, including a
muni ci pality, to exercise a public franchise or office.” Al exander

Ol Co. v. Cty of Seguin, 825 S.W2d 434, 436-37 (Tex. 1991).
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proceedi ng, unless the annexation is wholly void.” Alexander GOl
Co. v. Gty of Seguin, 825 S.W2d 434, 436 (Tex. 1991) (citing
Hoffman v. Elliott, 476 S.W2d 845, 846 (Tex. 1972) (per curiam
Graham v. Gty of Geenville, 67 Tex. 62, 68, 2 S W 742, 745
(1886); Kuhn v. Cty of Yoakum 6 S.W2d 91, 91 (Tex. Commi n App.
1928, judgmit adopted)).

The Texas Suprenme Court conpiled the foll ow ng conpendi um of
ci rcunst ances i n whi ch an annexati on had been hel d voi d rather than
merely voi dabl e:

Hi storically, private challenges of annexation
ordi nances have been sustained and the ordinance
held void in the follow ng i nstances: an annexati on
of territory exceeding the statutory size
limtations; an attenpted annexation of territory
wthin the corporate limts of another municipality
or which was not contiguous withits owmn limts; an
attenpted annexation in which the boundary of the
annexed territory did not close wusing the
description contained in the ordi nance. The common
trait in these cases is whether the nmunicipality
exceeded the annexation authority delegated to it
by the Legislature. The power to annex 1isS
commntted to the political branches of state
governnent; it is a legislative prerogative.
ld. at 438 (citations omtted). The violations alleged by the
plaintiffs do not suggest that this annexation was conpletely
beyond t he bounds of the annexation authority granted by the state.

The plaintiffs allegethe followngirregularities: failureto
negotiate a strategic partnership agreenent with the districts
(Tex. Loc. Gov T CobE ANN. 8 43.0751(b) (Vernon Supp. 1998));
annexation before Septenmber 1, 1997 ((Tex. Loc. Gov T CobE ANN.
§ 43.0751(m (Vernon Supp. 1998)); and failure to provide an

adequate service plan (Tex. Loc. Gov T CooE ANN. § 43.056(a), (9)

-41-



(Vernon Supp. 1998)). None of these allegations strike the city’s
fundanental authority to annex Kingwood. They nerely point to
questions of procedure -- when or howto annex, but not if the Cty
coul d annex.

Each of the utility district plaintiffs’ allegations is the
proper subject of a quo warranto proceeding. The district court’s
initial reaction is certainly correct, and the state law clains

were properly dism ssed.

| V.

This case is not noot. | respectfully dissent from ny
col | eagues’ opposite conclusion. On the nerits, | would concl ude
that the right of Plaintiff John Harris and the other Ki ngwood
residents to vote and participate in the January 18 special
el ection was violated. The right to vote is truly fundanental, and
therefore the decision of the Gty of Houston to hold an el ection
during the period between annexati on and precl earance and to deny
the residents of Kingwod the right to vote at such election
constituted a violation of the Kingwood residents’ constitutional
rights.

| would, therefore, reverse the judgnent of the district court
which denied relief to Plaintiff John Harris, and | would renmand
that portion of this case to the district court for the fashioning

of appropriate declaratory or injunctive relief.
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The other plaintiffs’ conplaints are neritless, and | woul d,
therefore, affirmthe district court’s denial of relief as to al

plaintiffs other than Harris.
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