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EDITH H JONES, G rcuit Judge:

At issue in this appeal is whether Access Houston Cable
Corporation (“Access”), a “PEG cable channel,! can, consistent
wth the First Amendnent, charge a fee to cabl e-cast prograns not
“local ly produced” in and around Houston, Texas. W concl ude that
Access Houston’s fee requirenent is a content-neutral regulation
whi ch inplenents a significant governnmental interest in pronoting
| ocalism but Access has not net its burden of proving that the fee
is narrowy tailored to serve that interest. W therefore reverse
the grant of summary judgnent and remand for further proceedi ngs.

BACKGROUND
The Gty of Houston granted a cable franchise to Warner

Cabl e Comruni cations (“Warner”) that required Warner to designate

!PEG channels are those reserved for public, educational or
governnental use by the nunicipal franchise agreenment with a cable
operator. See 47 U S.C. & 531 and 531(e).



at | east four PEG channels for the city's benefit.2 Houston then
engaged Access to manage the channels, including a public access
channel .® Access is not a typical cable channel: It does not
operate for profit, it does not have an editorial board that

selects programmng for cable-cast, and it does not sell

advertising space. |Instead, Access’ s progranm ng space is open to
any individual or organi zation who wshes to televise
constitutionally protected speech. Access neither produces
progranms nor broadcasts comercial prograns. To pronote the

original programmng on which it relies, Access offers (for a
nom nal fee) video caneras and ot her production equi pnent, training
wor kshops, studi o space and ot her servi ces.

Access touts that it will broadcast any non-commerci al
program as long as the program engages in constitutionally
protected speech and conplies with various rules designed to
allocate air tine anong the programmers. Access enpl oyees do not
pre-screen submtted prograns to determ ne whether they conply with
the non-commercial speech rule or the First Amendnent; instead,
Access requires program providers to accept liability for the
content of their prograns by signing a Program Contract before the

programw || be aired.*

2Under the franchise agreenent, the City of Houston can require
Warner to nmake avail able an additional four cable channels if certain
conditions are net.

5That Access is a state actor is undisputed on appeal.

“Pursuant to Rule 2. A-5, all programproviders who wi sh to schedul e
broadcast tinme with Access nust first sign a ProgramContract. The Rule
states that,



At the tinme this dispute arose, Access sought to
encourage prograns “that reflect[] the activities, culture,
concerns, and interests of the citizens of Houston and []pronote a
free exchange of ideas, information and understanding.”® To
fulfill its contractual obligation with the Gty, Access’ s Board of
Directors adopted a rule, which has been in effect since 1988,
providing for “locally produced” prograns to be broadcast free of
charge. To qualify as a “locally produced program” at |east 50
percent of the program must have been shot within the Houston
Standard Metropolitan Statistical Area. Prograns that do not
conply with the “locally produced” rule are assessed a fee:
i ndi vidual s who submit non-local progranms mnust pay $75 for each
hour of programm ng, whil e organi zations are charged $100 per hour.
Because Access does not pre-screen submtted progranms, it cannot
initially determ ne whether a program conplies with the rule.
Access relies on each program provider voluntarily to disclose
whet her the submtted programwas |ocally produced.

I n March 1992, Appel |l ant Nationalist Television (“NTV"),

as agent for Houston resident appell ant Robert Horton, submtted a

2. A-5 PROGRAM CONTRACT AND RESPONSI BI LI TY: Before access
programs are schedul ed for cable-cast, the access program
provi der nust sign a ProgramContract whi ch hol ds the program
provider l|iable for content of the program and pay all

applicable fees. In signing the Program Contract, the
program provider agrees in witing that his or her program
does not include any form of “constitutionally unprotected

speech.”

SAccess Houston ByLaws Art. 11 (1986). After the events in this
case, inits 1994 contract with the City of Houston, the requirenent to
support |l ocalismbecane nmore explicit: “a mninmmof 51 percent of the

total hours programred on the Access channel shall be locally produced
in the Houston netropolitan area.”



30-m nute programfor cable-cast entitled Airlink.® After a nonth
had passed and the program had not been cable-cast, NNTV wote to
the Houston City Attorney’'s office demanding that Access
i mredi ately cabl e-cast Airlink. The City Attorney replied that
Access operates independently of the Gty and that Houston cannot
require Access to broadcast Airlink. In addition, N TV was
informed that, according to Access, N-TV had not conplied with the
procedural requirenments necessary to broadcast Airlink and that N
TV should directly contact Access to conplete the application
process. Despite this notification and the receipt of a conplete
copy of the Access procedural rules, N-TV continued to conplainto
the Houston City Attorney’s Ofice rather than to Access. Months
[ater, N-TV turned to Access and learned that it, |like all other
program provi ders, nust sign a Program Contract. Two nonths nore
passed, N-TV finally signed the requested Program Contract, and
Access began cabl e-casting Airlink.

Airlink was produced at a studio in Mssissippi and did
not qualify as a “locally produced program?’” N-TV was thus
required to pay the $100 cable-cast fee.” N TV refused to pay,
arguing that the fee violated the First Arendnent, and filed the
present |awsuit seeking a declaratory judgnent, a tenporary
restraining order, and a permanent injunction. Ironically, Access

began regul arly cablecasting Airlink just after the suit was fil ed,

5The content of Airlink is described as “pro-mpjority” in sone
portions of the record and “white suprenmacist” in other parts of the
record.

‘Since Airlink was a hal f-hour program the $100 fee was prorated,
making N-TV liable for $50 per cabl e-cast.
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fromDecenber 1992 t hrough February 1993. Wen N-TV refused to pay
fees for the three nonths of progranmng that had been aired
Airlink was cancel ed.

| medi ately after appellants filed suit, the district
court held a hearing to rule on appellants’ request for a tenporary
restraining order (“TRO hearing”). The district court denied the
request and offered to set the case for trial. Each party then
moved for summary judgnent. The court held in favor of Access and
the city, ruling that the fee requirenent is a facially valid,
content-neutral regulation incidental to free speech under the test
articulated in United States v. OBrien, 391 U S 367, 88 S. C
1673 (1968), and that the appellants failed to raise a genuine
issue of material fact regardi ng whether the fee requirenent was
unconstitutional as applied.

STANDARD CF REVI EW

The standard of review of a summary judgnent at the
appellate level is de novo. Summary judgnment is proper if “the
pl eadi ngs, depositions, answers to interrogatories, and adm ssi ons
on file, together wwth any affidavits, if any, show that there is
no genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of |aw” Fed. R Gv. P
56(c); see also Celotex Corp. v. Catrett, 477 U S. 317, 322-24, 106
S. . 2548 (1986). Under this standard, all fact questions nust
be viewed in the |ight nost favorable to the non-noving party, and
gquestions of |law are reviewed de novo. Hassan v. Lubbock | ndep

Sch. Dist., 55 F.3d 1075, 1079 (5th G r. 1995).



DI SCUSSI ON

N-TV scatter-guns its First Amendnent argunents agai nst
the Access fee for non-locally-produced progranms. Attacking the
fees both facially and as applied, N-TV asserts that the fee rule
grants overbroad, arbitrary discretion to Access adm nistrators,
encour agi ng content-based discrimnation agai nst prograns. Mor e
fundanentally, N TV contends that the fee regulation is an
i nperm ssible content-based rule. NTV also levels equal
protection, overbreadth and vagueness chall enges to the fees, but
t hese argunents were not raised in the district court and wll not
be consi dered here.

Fitting the PEG channels into the famliar holes of First
Amendnent jurisprudence is not easy. The prem se of our discussion
is that programmers have sone kind of First Anmendnent rights to
share the podium at a PEG |ocal access channel set aside by
Houston’ s cabl e franchi se contract. The Suprene Court has inplied
that all of the participants in cable tel evision-programers, cable
operators, TV broadcasters, PEG channels -- enjoy free speech
rights, but the I|imts of those conpeting and potentially
conflicting rights are far fromclear. See generally, Pluralismon
t he Bench: Under st andi ng Denver Area Educati onal Tel econmuni cati ons
Consortiumv. FCC, 97 Colum L. Rev. 1182 (1997).

The first conundrumrel ates to the dubi ous status of PEG
channel s, which nmunicipalities have the authority to set aside in
their cable franchise agreenents with cable operators. See 47

US C 8§ 531(a). In the “mnust-carry” case, the Suprene Court



upheld a federal law requiring cable operators to nake avail abl e
transm ssion space for local TV broadcasters. Turner Broadcasting
System v. FCC, 512 U S. 622, 114 S. C. 2445 (1994). The Court
concluded that the “nust-carry” provisions are a content-neutral
regul ati on designed, not to force a particular type of speech upon
cabl e operators, but to further the non-speech-rel ated goals of
protecting local broadcasters and assuring free TV access to
citizens who | ack cabl e connections. The four dissenters in Turner
essentially stated, however, that forced set-aside of PEG channels
is acontent-related inposition on cable operators, Turner 512 U. S.
at 675, 114 S. C. at 2476 (O Conner, J., concurring in part and
dissenting in part), and the majority decision offers no rationale
opposed to such a conclusion.® Justice Thomas reiterated the PEG
constitutionality problem and scholarly discussions of it in the
Court’ s nost recent cable decision, only to note that the i ssue had
not been raised. See Denver Area Educ. Telecomm Consortium v.
FCC, _ U.S __ , 116 S. C. 2374 (1996). The ultimate fate of
PEGs, including Houston’s | ocal access channel, remains in doubt,
but is not to be decided in this case.

The second conundrumarises fromthe inplicit concession
of Access that the |ocal access channel represents a governnent-
owned desi gnated public forum Neverthel ess, the Suprene Court has

cautioned that “the public forumdoctrine should not be extended in

81 ndeed, the majority enphasized that neither the nust-carry rule
nor laws and rules presently applicable to broadcasting (e.g. on non-
comrercial stations) directs the content of the prograns. Turner, 512
U S. at 649-651, 114 S. Ct. at 2462-63.
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a nechanical way to the very different context of public
t el evi si on- broadcasting.” Arkansas Educ. Television Conm .
Forbes, = US _, 118 S. . 1633, at 1639 (1998). 1In a later
cabl e regul ati on case, seven justices of the Court either rejected
or declined to consider Justice Kennedy' s assertion that a | ocal
access channel is a public forum available to citizens under the
nmost exacting constitutional standards. Conpare Denver Area,

US at __ , 116 S. C. at 2404-05 (Kennedy, J., concurring in part
and dissenting in part), withid. _ US at __ , 116 S. C. at
2388-89 (Breyer, J.) (refusing to consider public forumdoctrine),
and id. _ US at _ , 116 S. C. at 2426-28 (Thomas, J.
concurring in the judgnent in part and dissenting in part) (PEG
channel is not a public forum. |[If one were either to press the
anal ogy between Access and a classic public television station or
toreject the public forumdoctrine for | ocal access channel s, then
Access would enjoy virtually unfettered programm ng discretion
Access does not request such latitude, however, so the argunents
that Access is not a public forumor is alimted public forumare
not before us.

The consequence, for First Anendnent purposes, of
ascribing particular forum(or non-forun) characteristics to Access
lies in the strictness of |legal scrutiny that will be applied to
Access’s fee regulation. Access contends that the regulation is
subject to “internediate scrutiny” because it has nothing to do
with the content of programmers’ speech. Turner, 512 U S. at 642,

114 S. C. at 2459. N TV argues and Access concedes that were the



regul ation content-related, it woul d be subject to strict scrutiny.
ld. And this dichotony of regul ati ons has been devel oped to govern
what may be done to |imt speech in either a traditional public
forum or a designated public forum® See 4 Ronald D. Rotunda &
John E. Nowak, Treatise on Constitutional Law 8§ 20.47 at 310-11 (2d
Ed. 1992). Although it is inpossible to state whether a | ocal
access channel shoul d be anal yzed by reference to the public forum
doctrines, the dichotony of standards seens to apply to broadcast
regul ati ons.

The nub of the parties’ disagreenent turns upon whet her
the fee charged for non-locally produced prograns is content-
neutral, or, as NTV would have it, a ruse for influencing the
content of prograns that will be cabl e-cast.

The Suprenme Court has observed that “[d]ecidi ng whether
a particular regulation is content based or content neutral is not
always a sinple task.” Turner, 512 U S at 642, 114 S. C. at
2459. Regul ations that “by their terns distinguish favored speech
fromdi sfavored speech on the basis of ideas or views expressed are
content based.” 1d. 512 U S. at 643, 114 S. C. at 2459. Thus, a
rule that is applied because of disagreenent wth a nessage
presented or a rule that has a substantial risk of elimnating
certain ideas or viewpoints fromthe public dialogue are content-

based. See id. 512 U S at 642, 114 S. C. at 2459; dark v.

°'f Access were, instead, a limted public forum or a nonpublic
forumit would be permtted to place reasonable restrictions on the
speech of programmers. See For bes, us. at _ , 118 S. C. at

1640-42. But it plainly does not fit in these categories.
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Community for Creative Non-Violence, 468 U. S. 288, 295, 104 S. C
3065, 3070 (1984). If, on the other hand, the regulation is
justified without reference to the content of the speech or serves
purposes unrelated to the content, it is a content-neutral
regul ation, evenif it has an incidental effect on sone speakers or
messages but not others. See Ward v. Rock Agai nst Racism 491 U. S.
781, 791, 109 S. C. 2746, 2754 (1989); Boos v. Barry, 485 U S.
312, 320, 108 S. . 1157, 1163 (1988). Finally, this court has
noted that governnment regulations that apply evenhandedly to all
speakers weigh in favor of finding content-neutrality. See
International Soc’y for Krishna Consci ousness of New Ol eans, |nc.
v. Baton Rouge, 876 F.2d 494, 497 (5th Gr. 1989).

We conclude that Access's fee rule is content-neutra
because the rule does not, by its terns, distinguish between
favored speech and di sfavored speech. Access does not exam ne the
content or nessage of submtted prograns in determ ning whether to
i npose a fee. Conpare Frisby v. Schultz, 487 U. S. at 474, 481-82,
108 S. . 2495, at 2501 (1988) (finding that a nunicipal ordi nance
prohibiting all picketing near a residence was content-neutral
because governnent did not have to | ook at the content to determ ne
wher e pi cketers can denonstrate), with Boos, 485 U. S. 312, at 318-
19, 108 S. C. 1157, at 1162 (1988) (finding that an ordinance
prohi biting denonstrations in front of foreign enbassies that are
critical of the foreign governnment was content based because
governnent necessarily had to review content to determne the

legality of the denonstration). Access’s fee regulation is an

10



evenhanded charge on all providers submtting non-Ilocally-produced
programm ng, regardless of the content or viewpoint contained in
the program In addition, the fee rule can be justified w thout
referring to the content of any of the submtted prograns. See
Wward, 491 U S at 791, 109 S. C. at 2754. As discussed infra,
Access asserts that the fee rule pronotes |ocal ideas and debate
and hel ps fund equi pnent and training for |ocal producers and the
cost of Access’s operations. See id.; Boos, 485 U S. at 320, 108
S. CG. at 1163. Finally, we rely on a Seventh Crcuit case that
upheld as content-neutral, albeit before Turner, a Chicago rule
requiring locally-produced prograns. Chicago Cable Comm .
Chi cago Cable Conmin, 879 F.2d 1540 (7th Gr. 1989).

To the extent that Access’s fee rul e unabashedly prefers
| ocal | y- produced prograns, we recognize that it is not
unassai | abl e. The dissenters in Turner criticized |legislative
preferences for “diversity of viewpoints, for localism for

educati onal programm ng as content-based regul ations.
Turner, 512 U S. at 675, 114 S. C. at 2476. They noted that no
matter how prai se-worthy the objectives, governnent may not favor
one set of speakers over another. See id. 512 U. S. at 677-78, 114
S. C. at 2476-77. Only a four-nenber plurality in Turner directly
responded to argunents concerning localism but the nmgjority
opi ni ons enphasi zed t he purely econom c reasons why Congress want ed
to support |ocal broadcasters by requiring “nust-carry” by cable

oper at ors. The non-speech-related basis for the rule nmade it

cont ent - neutral . See id. 512 U S. at 645, 114 S. C. at 2461.
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In this case, one may argue that while the interest in
“localisnt is furthered by the fee rule, not only is there no
direct content regul ation, but the fee conpensates the citizens of
Houston in a small way for the costs incurred when non-|ocally-
produced prograns air on the Access channel. The fee subsidi zes
Access and substitutes for the | ocal resources that coul d ot herw se
be utilized to produce progranms. The fee thus has an i ndependent
econom ¢ basis nore cl osely anal ogous to the content-neutral nust-
carry rule than to a purely content-related | ocalism preference.
We therefore conclude that the non-locally-produced fee rule is
content-neutral .

The standard for evaluating the constitutionality of
content-neutral regulations was articulated in O Brien:

[ A] governnment regulation is sufficiently justified [1]
if it is wthin the constitutional power of the
Governnent; [2] if it furthers an inportant or
subst anti al gover nnent al i nterest; [ 3] if t he
governnental interest is unrelated to the suppression of
free expression; and [4] if the incidental restriction on
all eged First Anendnent freedons is no greater than is
essential to the furtherance of that interest.
OBrien, 391 U S at 377, 88 S. . at 1679. As Access’s fee
regul ation is on bal ance a content-neutral rule, the third prong of
the OBrien test has been satisfied, and, germane to the first
prong, Houston has the power to sponsor a public access cable
channel and raise revenues for its operation.

Still at issue are the second and fourth O Brien

st andar ds. “Even a content-neutral regulation of speech on a

public forum nmust be narrowy tailored to serve a significant

governnent interest and nust | eave open anple alternative channels

12



of communi cation.” Hays County Guardian v. Supple, 969 F.2d 111,
118 (5th Gr. 1992). The burden is on Access to show that the fee
requirenent is narrowy tailored to protect the identified
i nterests. See id. at 119. A regulation is narrowmy tailored
“when it does not ‘burden substantially nore speech than is
necessary to further the governnent’s legitimate interests.’” |d.
at 118 (quoting Ward, 491 U S. at 799, 109 S. C. at 2758). I n
ot her words, Access nust show that the fee requirenent pronotes a
substantial governnental interest that would be achieved |ess
effectively absent the regulation. See United States v. Al bertini,
472 U. S. 675, 689, 105 S. C. 2897, 2906 (1985); Chicago Cable, 879
F.2d at 1550.

Access argues that the fee requirenent pronotes the
substantial governnental interest in “localism?” According to
Access, the fee encourages residents to produce prograns featuring
topics of local concern which in turn enhances community self-
expression and fosters direct conmuni cati on anong resi dents. Since
a portion of the revenues derived from Houston residents’ cable
bills funds Access’s operations, residents should not have to

subsi di ze non-1l ocal | y- produced progranms.® Simlarly, Access urges

1At the TRO hearing, the executive director for Access expanded on
this theme, testifying that,

the residents of the City of Houston, through their cable
bills, underwote the costs of the facilitation that our
organi zation provides of putting the prograns together,
scheduling themand putting themon the cable system W' ve
never had a problemw th where prograns cone fromin terns
of content. W frankly don’t care about what the content is.
What we were concerned about was it seemed unfair to us that
the residents of City of Houston should subsidize prograns
that were fromsonmewhere el se and that, if soneone wi shed to

13



that the revenues generated fromthe fee train |ocal producers,
pur chase production equi pnent, and fund the general operations of
Access. Finally, encouraging residents to produce | ocal
programm ng i ncreases job opportunities and career devel opnent of
Houston residents. W agree--and N-TV does not dispute!l--that the
pronmotion of “localisnf in this <context 1is an inportant
governnental interest. See Chicago Cable, 879 F.2d at 1549-50.

That Access’s asserted interests are substantial in the
abstract does not nean, however, that the fee regulation fulfills
themand is narrowy tailored to protect those interests. The fee
rule will be considered narrowy tailored if Access can denonstrate
that it does not “burden substantially nore speech than is
necessary to further the governnent’s legitimate interests.” Ward,
491 U. S at 799, 109 S. . at 2758. According to Access’s rules,
“locally produced prograns” are aired free of charge, while
“prograns produced el sewhere” are charged either $75 or $100 per
hour. Access defines | ocal programm ng as “[a]ny programsubmtted
for cable-cast containing program material of which fifty (50)
percent or greater was shot” wthin the Houston Standard
Metropolitan Statistical Area.

Access has failed to denonstrate narrow tailoring of the
fee rule as a matter of law. It has not shown that, absent the fee

charged to providers of non-local progranms, its interest in

use the facilities, that they should contribute to sustaining
the organization that had to help facilitate the users of all the
prograns on the channels.

“At oral argunment, N-TV agreed that Houston has a substanti al
interest in pronoting | ocalism

14



pronmoting localism “would be achieved Iless effectively.”
Al bertini, 472 U S. at 689, 105 S. . at 2906. Access has not
provided any evidence |inking the amount charged to non-I ocal
producers and the pronotion of localism Mre precisely, Access
has not shown the anount of revenue generated from the fee, the
nunber of providers who have been charged the fee, or whether the
fees have actually hel ped purchase equipnent, train producers,
enhance community sel f-expression, or offset anmobunts underwitten
by Houston cable subscribers. Access acknow edged there is no
scarcity of tine available for prograns, so the fee plays no role
inrationing airtime favorably to locally produced prograns.
Access’s general fee schedul e denonstrates the | ack of
correlation between the anmount charged to non-locally produced
progranms and its stated justification for inposing a fee. Access
heavi |l y subsi di zes nost of the services and equi pnent it offers to
the public. Next to each itemlisted on the general fee schedul e,
Access lists the cost of the item the anount subsidi zed by Access,
and the resulting net cost to the producer.?!? Notably, however, the
fees charged to programproviders for cable-casting their prograns
are not item zed by actual cost, anount subsidi zed, and net cost to
provider. The general fee schedule nerely states that Access airs
| ocal ly produced prograns free of charge, while prograns produced

el sewhere are charged either $75 or $100 per hour, depending on

2For exanple, the actual cost of renting a “VideoWobile Portable
Kit” is $250; however, Access pays $190 of the cost via a grant, |eaving
the producer liable for only $60. See Access Houston Cable
Corporation’s Objections to Proposed Order Granting Summary Judgnent,
Exhibit D (fee schedule effective May 19, 1988).

15



whet her the provider is an individual or organization. Not only is
there no evidence how nmuch of the fee charged for non-locally-
produced prograns conpensat es Access for its cabl e-casting costs of
t hose progranms, but Access’s executive director testified that he
had recomended abolition of the fee to the Board of D rectors.
The inescapable conclusion is that the fee serves no neasurable
pur pose.

Because Access has not net its summary judgnent burden to
sustain the fee, this case nust be reversed and renmanded. See
Turner, 512 U S. at 667-68, 114 S. C. at 2471-72 (reversed and
remanded for further factual devel opnent). On remand, Access
shoul d prove how nuch revenue accrues fromthe fee for non-locally-
produced prograns, as well as the purposes for which it uses the
revenue. |f the revenue is mnimal -- that is, if it fails to
ration scare airtinme, to reinburse Access’s costs of airing non-
| ocal | y- produced prograns, or to nmake any realistic dent in the
costs borne by cabl e subscribers for the production facilities --
then the district court may conclude that the fee suppresses
prot ected speech wi thout providing any asserted benefits.

Further judicial efforts woul d be avoi ded, however, if we
accept NTV s alternative argunent that the fee rule confers
excessive discretion wupon Access’'s admnistrator and permts
content -based discrimnation. According to N-TV, Access’'s own
interpretation of the fee rule underm nes the argunent that it is
narromy tailored. See Forsyth County v. The Nationalist Mywvenent,
505 U.S. 123, 131, 112 S. C. 2395, 2402 (1992) (courts should

16



consi der the governnent’s interpretation of a chall enged regul ati on
when addressing facial challenges). |In Forsyth County, the Suprene
Court addressed whether a county could constitutionally charge a
fee to speakers who wished to hold arally in a traditional public
forum See id. 505 U. S at 129, 112 S. C. at 2400. The Court
struck down the ordi nance because it vested too nuch discretion in
the county admnistrator; the admnistrator could, wthout
obj ecti ve guidance, determ ne how nuch or whether to charge the
denonstrators a permt fee of up to $1,000. See id. 505 U S. at
132-33, 112 S. . at 2402-03. 1In the present case, the Executive
Director of Access felt that he could independently determ ne
whet her to charge a fee for certain non-locally-produced prograns.
During the TRO hearing, the follow ng exchange occurred between
Appel l ants’ attorney and Access’s Executive Director:
Questi on: What about a guy that stopped

by the other day and just
happened to pick up sone of

your mat eri al and t he
receptionist was there and |
sai d, “You know, what i f

sonebody wanted to go up and
get aninterviewin Dallas with
Ross Perot, shoot it up there”
and she said, “That will be all
right?” Wul d that be okay

wth you?
Answer : It would be okay with ne.
Questi on: No charge for that?
Answer : No char ge.
Questi on: Ckay. Now, just assune for a

monment that here is a tape and
we're showing it and there is
Senator Gamm He’'s seated at
a desk. There’ s books behind

17



hi m And he’'s sitting there
t al ki ng about taxes. Everybody
is concerned about them these
days. Any problemputting that

on?
Answer : No.
Questi on: Ckay. Now, let’s say that it’s

on the air and one of vyour
staff conmes in and says “M.

Cantrell, you know, |’ve been
in Senator Gammis office in
Washi ngton and | recogni ze

t hose books. That was fil ned
in his office in Washington.”
No real problem though?
Answer : No real problem
QG her simlar exchanges occurred during the TRO hearing, each one
suggesting that Access’s admnistrator could, at his discretion,
make special exceptions to the fee rule depending upon the

circunstances presented.!® The discretion afforded the Executive

Director is highlighted by contrasting the hypothetical above with

BFor instance, in another exchange, Access’'s Executive Director
testified as foll ows:

Counsel : Let’s say that M. Horton cones into your
studi o and he produces a show right there
in your studio every week, free. He goes
to Mssissippi. He's over there visiting
the headquarters [of N-TV] and everything
and the poor fellowis in a car weck and
he broke his leg and he calls you up and
says, “lI can’t get back to Houston. ['m
going to have to shot this from the
hospital bed in Jackson” and he sends you

the tape. |Is he going to have to pay for
t hat ?

Answer : Under the Current rules, that would be the

case.

Counsel : Woul d you waive that in this case?

Answer : Wuld | waive it?

Counsel : Yes

Answer : In the grievance procedure, I  would
recomend that we waive it. I would

probably take it upon nyself to waive it.
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one presented to himlater during the TRO heari ng:

Questi on: [ Suppose] [h]e’s got a 30-
m nute show. He cones so
close. for 14 m nutes he shows
t he Houston skyline. Wuld you
let himslide on that w thout
havi ng to pay?

Answer : Like I say, we would -- that
would be a good issue to
di scuss in t he gri evance
procedure.

Questi on: You mght let it slide?

Answer : Well, | don’'t think | would |et

it slide. But if it canme up, |
think it would be sonething
worth discussing wth the
boar d.

Access’s response to this troubling anount of apparently
ungui ded di scretion is that NNTV presented no actual evidence that
the fee had been discrimnatorily i nposed. W agree that, in |ight
of the express objectivity of the rule, a facial chall enge based on
standardl ess discretion lacks nerit. The rule, unlike the sliding-
scale fee in Forsyth, unequivocally identifies the prograns to
which it applies and sinply does not justify the latitude which the
Executive Director hypothesized. Further, |acking any proof that
the fee was ever admnistered discrimnatorily to suppress
di sfavored speech, N-TV' s as-applied challenge nust fail.

CONCLUSI ON

Much is uncertain about the scope of First Anmendnent

benefits and burdens in the cable industry. The directions

presently available to us fromthe Suprene Court appear to require

a standard less than that of strict scrutiny for Access’s non-
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| ocal | y-produced fee rule, but they also require attention to the
details of internediate scrutiny. Regulations |like this one which
burden protected speech are not to be rubber-stanped. Based on the
foregoi ng di scussion, the case nust be reversed and remanded for
further factual devel opnent.

REVERSED and REMANDED.
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