IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 98-20743

THE UNI TED STATES OF AMERI CA,
ex rel SANDRA RUSSELL, in her own right;
SANDRA RUSSELL,
Pl aintiffs-Appellants

ver sus

EPI C HEALTHCARE MANAGEMENT GROUP;
HEARTHSTONE HOME HEALTH I NC., doi ng busi ness as
Conti nucare Health Services
Def endant s- Appel | ees

Appeal fromthe United States District Court
for the Southern District of Texas

Oct ober 14, 1999
Bef ore REYNALDO G GARZA, H GE NBOTHAM and DAVIS, C rcuit Judges.
H G3 NBOTHAM Circuit Judge:

This False Clains Act suit raises the question of tinme to
appeal wunder Rule 4(a)(l) of the Federal Rules of Appellate
Procedure in qui tam cases in which the United States has not
i nt er vened. Qui tam plaintiff Sandra Russell filed a notice of
appeal of the dismssal of her action forty-eight days after the
entry of judgnent. W nust decide if the parties have sixty days
in which tofile a notice of appeal when the United States has not

intervened in a False Clains Act suit. W find that Russell's



notice of appeal was tinely filed within sixty days but we AFFI RM
the district court's dismssal of the suit because Russell failed
to plead fraud with particularity as required by Rule 9(b) of the
Federal Rules of G vil Procedure.
I

Sandra Russell sued her enpl oyers, Epic Heal t hcare Managenent
G oup and Hearthstone Honme Health, Inc., d/b/a ContinuCare Health
Services, under the False Cains Act, 31 U S C 8§ 3729 et seq
(1994). The United States declined to intervene in the action
Epi ¢ and Hearthstone sought dism ssal of her suit on the ground
that she failed to plead fraud with particularity as required by
Rul e 9(b). The district court gave Russell the opportunity to
anend her conplaint to rectify the deficiency, and the court
di sm ssed Russell’s action because her anended conplaint failed to
conply with Rule 9(b).

I

Russell’ s case presents an issue of first inpression in this
court: whet her the governnent is a party for purposes of Rule
4(a) of the Federal Rules of Appellate Procedure when a qui tam
plaintiff has brought suit on behalf of the governnent, but the
United States has declined to intervene in the action. Rul e
4(a) (1) of the Federal Rules of Appellate Procedure provides:

In acivil case in which an appeal is permtted by | aw as

of right froma district court to a court of appeals, the

notice of appeal required by Rule 3 nust be filed with
the clerk of the district court within 30 days after the



entry of judgnent or order appealed from but if the

United States or officer or agency thereof is a party,

the notice of appeal may be filed by any party within 60

days after such entry.

The sixty-day period is supported by the exigencies of governnent.
The Advi sory Conmttee’ s Notes of 1946 to Rule 73(a) of the Federal
Rules of G vil Procedure, the predecessor of Rule 4(a), explain
that the governnent's institutional decisionmaking practices
require nore tinme to deci de whet her to appeal and that in fairness,
the sanme tinme should be extended to other parties in a case in
which the governnent is a party. See MoRE' s FEDERAL PRACTICE 8§
304.11[ 2], at 304-24 (3d ed. 1997).

In a qui tamcase in which the United States intervenes, the
governnment is clearly a party and the sixty-day rule applies. The
difficulty arises when the governnent chooses not to intervene.
Wien a False Clains Act suit is initiated by a private person--a
qui tamplaintiff or relator--the action is brought "for the person
and for the Governnent" and is "brought in the nane of the
Governnent." 31 U S . C 8§ 3730(b)(1). The government has sixty
days after receiving a conplaint and evidentiary information from
the relator to decide whether to intervene in the suit. See id. 8
3730(b)(2)-(4).

I f the governnent decides not to intervene, the citizen may
conduct the action. See id. 8§ 3730(b)(4)(B). However, the
governnent's invol venent may continue. |If the governnent decides

not to intervene initially, it may request that it be served with

3



copies of pleadings and be sent deposition transcripts; my
intervene l|ater for good cause shown; nmy pursue alternative
remedi es, such as admnistrative proceedings; and nust give its
witten consent to dism ssal of the suit. ld. 8 3730(b)(1) and
(c). Even when it does not intervene, the governnent receives the
| arger share of any recovery. See id. 8§ 3730(d).

The peculiar nature of the governnent’s relation to a qui tam
suit has in other contexts presented us the question whether the
non-intervening United States is a party to the suit for specified
purposes. In Searcy v. Philips Electronics North Anerica Corp.
we held that the United States could not appeal of right when it
had not intervened before the district court, but that it could
appeal the settlenent of the case as a non-party. See 117 F. 3d
154, 155 (5th Cr. 1997). W were persuaded that the governnent
had no appeal of right because it was not a party to the suit,
reasoni ng that as the Fal se C ai ns Act di stinguishes cases in which
the governnent is and is not an active litigant, we should not
treat the governnent as a party for purposes of standing to appeal
when it had chosen not to intervene. |d. at 156.

In United States ex rel. Foulds v. Texas Tech University, we
held that the 11th Anmendnent barred a relator’s suit against a
state when the United States had not intervened because the United
States was not an active litigant and hence had not "commenced or

prosecuted" the action for purposes of the 11th Anrendnent. See 171



F.3d 279, 290 (5th Cr. 1999). The Foulds court recognized,
however, that the United States is a real party in interest to a
qui tam suit and nay be a relevant party in the suit for sone
purposes of the litigation. See Foulds, 171 F.3d at 289, 291.

Two circuits have exam ned the tinme-to-appeal issue and have
reached conflicting conclusions. The Ninth Crcuit recently
applied the sixty-day period, enphasizing the need for sinplicity
and clarity in applying the rule. See United States ex rel.
Haycock v. Hughes Aircraft Co., 98 F. 3d 1100 (9th Cr. 1996). The
court pointed out that, even though the governnment declined to
i ntervene, the governnent’s nane was still on all of the papers as
the plaintiff and the governnent would receive nost of the noney
from an award. See id. at 1102. Haycock applied the sixty-day
rule to ensure that the parties could determine thetinme for filing
"easily, wthout extensive research, and w thout uncertainty."!?
| d.

In contrast, the Tenth Circuit has applied the thirty-day
period, reasoning that the governnent’s nane on the pleadi ngs was
merely a statutory formality and that the relator did not nerit the

| onger period afforded the governnent. United States ex rel.

1'n Searcy, we referred to the N nth Circuit's Haycock
deci sion concerning the applicability of Fed. R App. P. 4(a)(l):
"view ng the governnent as a party for the purposes of Rule 4(a)(1)
does not conpel us to treat it as a party for all appellate
purposes." Searcy, 117 F. 3d at 156. Searcy did not deci de whet her
the sixty-day rule applies when the governnment does not intervene
in a False Cains Act suit.



Petrofsky v. Van Cott, Bagley, Cornwall, MCarthy, 588 F.2d 1327,
1329 (10th G r. 1978). The mpjority rejected the dissent’s
argunent that the |anguage of the False Cainms Act could m sl ead
the parties; the majority held there was no prejudi ce because the
parties were aware that the governnent disclainmed participation.
See id. at 1329.

The Tenth G rcuit does not address the contention that the
governnment is a party albeit represented by the relator. Wether
in any sense a relator in a qui tamsuit under the Fal se O ains Act
is the government or is an agent or independent actor does not
control our reading of Rule 4. W need not here join the debate
over arelator's standing under Article Ill. Rule 1 of the Federal
Rules of Cvil Procedure provides that the Rules "shall be
construed and admnistered to secure the just, speedy, and
i nexpensi ve determ nation of every action." This is a charge to
resist reading the Rules in a manner that lays traps for the
unwary. Doi ng so, we are persuaded by the Haycock court's view
that the | anguage of the False Clains Act is apt to mslead qui tam
plaintiffs into believing that the United States is a party, and we
agree that Rule 4(a)(1) should be construed to reduce uncertainty
in the already difficult conceptual terrain of qui tam suits.
However the relationship between a relator and the governnent may
be shaded in different contexts, the governnent is ever present in

qui tamsuits in ways that pronote confusion. W hold that when



the United States has declined to intervene in a False C ains Act
suit filed by a qui tam plaintiff, Rule 4(a)(l) provides the
remai ning parties sixty days from the entry of the judgnent or
order appealed fromto file notices of appeal.

11

A dismssal for failure to conmply with Rule 9(b) is a
dismssal on the pleadings for failure to state a claim See
Shushany v. Allwaste, Inc., 992 F. 2d 517, 520 (5th Cr. 1993). W
review di smssal on these grounds de novo. See id.

The conplaint in a False Cains Act suit nust fulfill the
requi renents of Rule 9(b). See United States ex rel. Thonpson v.
Col unbi a/ HCA Heal t hcare Corp., 125 F.3d 899, 903 (5th Cr. 1997).
Wil e the Federal Rules of Civil Procedure generally require in a
conplaint only a short and plain statenent of the cause of action,
Rul e 9(b) states that "[i]n all avernents of fraud or m stake, the
circunstances constituting fraud or m stake shall be stated with
particularity. Milice, intent, know edge, and other condition of
a mnd of a person may be averred generally."” To plead fraud with

particularity a plaintiff nust include the time, place and
contents of the false representations, as well as the identity of
the person nmaking the msrepresentation and what [that person]
obt ai ned thereby.'" WIlliams v. WWX Tech., Inc., 112 F. 3d 175, 177

(5th Cr. 1997)(quoting Tuchman v. DSC Conmuni cations Corp., 14



F.3d 1061, 1068 (5th Gr. 1994)), cert. denied, 118 S. C. 412
(1997).

The conduct to which liability attaches in a False O ains Act
suit consists in part of false statenments or clains for paynent
presented to the governnent. See United States ex rel. Harrison v.
West i nghouse Savannah River Co., 176 F.3d 776, 785 (4th Cr. 1999).
Because such statenents or clains are anong the circunstances
constituting fraud in a False Clains Act suit, these nust be pled
wth particularity under Rule 9(b).

Russell nmaintains that the Rule 9(b) requirenents should be
relaxed in her case because the information necessary to provide
her claimwith sufficient particularity is within the exclusive
control of Epic and Hearthstone. W have held that when the facts
relating to the alleged fraud are peculiarly wthin the
perpetrator’s know edge, the Rule 9(b) standard is rel axed, and
fraud may be pl ed on i nformati on and belief, provided the plaintiff
sets forth the factual basis for his belief. See Thonpson, 125
F.3d at 903 (warning that the exception "nmust not be m staken for
license to base clains of fraud on speculation and concl usory
all egations" (citations omtted)). Russell asserts that she was
unable to obtain the necessary i nformation because a
confidentiality agreenent prohibited her from copying relevant
docunents whil e she worked for Epic and Hearthstone. The district

court found that Russell was not entitled to the rel axed standard



because docunents containing the requisite information were
possessed by other entities, such as the Healthcare Financing
Adm ni stration. W agree.

We decline to further relax Rule 9(b) in the context of qui
tam suits. The text of the rule provides no justification for
doing so. As we observed in reading Rule 4 of the Federal Rul es of
Appel | ate Procedure, we are to be practical and strive for sinple,
direct and clear neanings. W have no license to craft judicial
exceptions, and we see no reason to do so here. Furthernore, the
Fal se dains Act grants a right of action to private citizens only
if they have independently obtained know edge of fraud. See 31
US C 8§3730(e)(4). Wth this requirenment the governnent seeks to
purchase information it mght not otherw se acquire. It nust
deci de on review of the seal ed conpl aint whether to take the case
over. A special relaxing of Rule 9(b) is a qui tamplaintiff's
ticket to the discovery process that the statute itself does not

cont enpl at e.

|V
Russel|l's appeal was tinely filed, but as her conplaint fails
to allege a violation of the False Clains Act wwth particularity,
we AFFIRM the district court's dismssal of her suit.

AFFI RVED.



