IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20810

SCHLUVBERGER TECHNOLOGY CORPORATI ON,
al so known as Sedco, Inc.

Pl ai ntiff-Appellee,
vVer sus
UNI TED STATES OF AMERI CA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

Novenber 5, 1999
Bef ore REAVLEY, H G3 NBOTHAM and DENNI'S, Circuit Judges.

H G3 NBOTHAM Circuit Judge:

This case concerns the tinme at which a taxpayer mnmust accrue a
foreign arbitral award as inconme. The district court held that an
arbitral award need not be accrued until the tinme to appeal
judicial confirmation of the award expires in the jurisdiction in
whi ch enforcenent is sought. W AFFIRM

| .

Sedco, Inc., now part of Schl unberger Technol ogy Corp. (STO),
entered a joint venture in 1966 wth a conpany owned by the
Al geri an governnent, known as Sonatrach. Sedco and Sonatrach owned
49% and 51% respectively, of the joint venture, which engaged in

oi |l and gas exploration. An agreenent required binding arbitration



before a Swiss tribunal for any dispute between the parties. In
February of 1981, Sedco clainmed Sonatrach was using its majority
interest in the venture to deprive Sedco of its stock value. By
1983, Sonatrach had Iiqui dated the venture and i nfornmed Sedco that
Sedco’ s portion of the proceeds was $2.6 mllion. Sedco disputed
this, claimng Sonatrach sol d assets bel ow market value to entities
Sonat rach owned or controll ed.

Based on this dispute, a Swiss arbitration tribunal awarded
Sedco nearly $26 million in February of 1984. |In April of 1984 a
Swi ss appeal s court tenporarily stayed the arbitral award. |n My,
the Swiss court revoked the stay, and in July of 1984 the Sw ss
court rejected Sonatrach’s application for nullification of the
awar d.

Sedco then began enforcenent proceedi ngs. The recognition and
enforcenent of foreign arbitral awards is governed by the
Convention on the Recognition and Enforcenent of Foreign Arbitral
Awar ds, June 10, 1958 (New York Convention). See 9 U S.C. § 201.
In 1984, every major Western European Country except Portugal was
party to the New York Convention

Article I'll of the New York Convention requires signatories to
recogni ze arbitral awards as binding and enforce them just as
easily as donestic arbitral awards, subject only to a few def enses:
i ncapacity of a party, illegality of agreenent, | ack of due process

in arbitration, award outside scope of arbitration, inproper



arbitration panel, and vacated or not-yet-binding award. See New
York Convention, Arts. III, V.

Furthernore, if the subject matter of the dispute is not
capabl e of settlenent by arbitration under the | aw of the enforcing
state or if enforcenent of the award by the enforcing state would
be contrary to the public policy of the enforcing state, then the
enforcing state can also refuse to enforce the award. See id.
Thus, recognition of an arbitral award is not automati c and can be
refused by the enforcing state if the losing party proves one of
t hese def enses.

On Septenber 7, 1984, Sedco denmanded paynent from Sonatrach
because the tine for appealing the award in Switzerland had
expired. No response cane. On Septenber 17, 1984, Sedco filed in
France for enforcenent because Sonatrach had no assets in
Switzerland that could be attached.

In the French court, Sedco obtained an “exequatur” or
enforcenent order that issued on Septenber 19, 1984. This order
grant ed provi sional recognition of the award i n France subject only
to appeal on grounds simlar to the New York Convention defenses
above. The tine for appeal by non-residents such as Sonatrach was
three nonths fromthe date of official notification of the order.

Because Sedco received notification of the order on Septenber

26, 1984, the tinme for Sonatrach’s appeal would not have expired



until at |east sonetine after Decenber 24, 1984, even if Sedco had
notified Sonatrach imedi ately.

I n Cctober of 1984, Sedco got perm ssion fromthe French court
to begin attachnment proceedi ngs on Sonatrach’s French assets. The
French court issued an order allowing attachnent by neans of
“saisie-arret,” conprising tw phases. In phase one, Sedco
attached assets bel onging to Sonatrach which resided in the hands
of a garnishee such as a bank. In phase twd, Sedco applied for a
val i dation order fromthe appropriate French court directing the
garni shee to pay the attached assets directly to Sedco. Gaz de
France (GDF), a French-owned gas conpany, eventual ly notified Sedco
t hat GDF possessed funds of Sonatrach sufficient to pay the award.
Act ual execution on the assets held by GDF, however, was conti ngent
on the expiration of the tine for appeal (or an explicit denial of
the appeal) coupled with an affirmation of the exequatur order.

On Oct ober 9, 1984, docunents were filed with the French court
requesting a hearing on the validity of the attachnent served on
GDF. On Decenber 11, 1984, Sedco and Sonatrach reached a tentative
settlenent agreenent, subject to approval by the Algerian
governnent and Sedco’ s board of directors.

The current case arises because Sedco nerged into STC on
Decenber 24, 1984, nmaking Sedco’'s final taxable year end on
Decenber 24, 1984. Its tax return for that year did not include

the arbitral award as i ncome. The I RS audited and assessed anpunts



due and penalties for this om ssion. Sedco paid them and fil ed
this suit for refund.

Both parties sought sumnmary judgnent using affidavits from
French experts. Sedco’ s expert agreed that the arbitral award
from Sw tzerland had res judicata effect and Sonatrach could not
attack the nerits of the award in a French court; consequently,
there was nothing a French court could do to alter the award
Sedco’ s expert also admtted that under French | aw, the grounds for
challenging the inplenentation of the award were sonewhat nore
limted than those all owed by the New York Convention. The expert
made no estimate of whether there was any chance for Sonatrach to
prevail on such an appeal, and even if Sonatrach prevail ed on one
of the New York Convention defenses, it would not annul the award
or change the anobunt of danmages determined in Sedco’'s favor. It
woul d sinply nmean the award could not be enforced in France.

The expert for the United States said there did not appear to
be any possible legal or factual basis to prevent Sedco from
obtaining a final decision fromthe French courts ordering GDF to
hand over the attached funds to Sedco, up to the anpunt of the
awar d. The United States argued that “all events” necessary to
establish Sedco’s right to the arbitral award had occurred prior to
the close of Sedco’s taxable year in 1984 and that the award had
becone final no | ater than Septenber 1984.

According to the United States, it was irrelevant whether
enforcenent had been conpleted in France by the end of 1984,
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because Sedco coul d not show a sufficient doubt as to the ultinmate
enforceability of the award under French law to allow Sedco to
defer the accrual of the award until 1985 when the parti es executed
the final agreenent.

Sedco maintained that the accrual of the award in 1984 was
i nproper because enforcenent of the award was not a foregone
conclusion: it could be defeated by a defense to the New York
Conventi on. Thus, accrual was not appropriate until 1985 when
Sonatrach actually agreed to pay the award.

The district court granted sunmary judgnment to Sedco, noting
that the “the overarching fact [was] that until France judicially
recogni zed the Arbitral Award, the right to inconme it represented
was contingent.” Finality did not occur until Sonatrach’s tinme to
appeal the exequatur order expired. The United States appeals the
grant of summary judgnent.

.

W exam ne the grant of summary judgnent de novo and view

factual inferences in the light nost favorable to the United

States. See Ellisen v. Connor, 153 F. 3d 247, 251 (5th Cr. 1998).

The law in this case is easy to state. An accrual basis
t axpayer such as Sedco nust report incone in the taxable year in
whi ch the last event occurs which unconditionally fixes the right
to receive the incone and there i s a reasonabl e expectancy that the

right will be converted to noney. See H Liebes & Co. .




Commi ssioner, 90 F.2d 932, 937-38 (9th Cr. 1937). The difficulty

lies in defining an unconditional, fixed right to receive.! T h e
United States argues that once Sedco received a final, unappeal abl e
arbitral award in Switzerland, Sedco had an unconditional, fixed
right to receive. Sedco argues that the arbitral award only gave
Sedco the right to seek enforcenent but not the right to enforce or
recei ve paynent. Until Sedco had a right to enforce — nanely, when
the tinme to appeal the exequatur order expired — Sedco di d not have
a right to receive anything.

Both the taxpayer and the governnent accept the proposition
that a donestic judgnent constitutes an unconditional, fixed right
to receive-assumng the defendant has U S. assets—-despite the
potential for collateral attack when enforcing the judgnent in
anot her state. Assum ng but not deciding that this is so, we nust
deci de whether an arbitral award is sufficiently |ike a donestic
judgnent so as to constitute an unconditional, fixed right to
receive. If it is, then enforcenent proceedi ngs i n anot her country
such as France are akin to enforcenent proceedi ngs in another state

when attenpting to collect a donestic judgnent.

! The United States argues that the district court confused accrual and
cash accounting when applying the standard. While we agree that the
district court wused |anguage applicable to cash accounting when
expl ai ni ng accrual accounting, we do not find that the district court
applied the wong standard. Regardl ess, on appeal our review of a grant
of summary judgnent is de novo and the judgnment will be affirmed if the
record indicates "that there is no genuine i ssue as to any material fact
and that the noving party is entitled to a judgnent as a matter of |aw.”
FeEp. R Cv. P. 56(c); Ellisen, 153 F.3d at 251.
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Sonme courts in fact have stated that a confirmation

proceeding [wth respect to a foreign arbitral award subject to the
New York Convention] is not an original action; it is, rather, in

the nature of a post-judgnent enforcenent proceeding.” Fertilizer

Corp. of India, 517 F.Supp. 948, 963 (S.D. OChio 1981);

| nternational Standard Elec. v. Bridas Sociedad Anonim, 745 F.

Supp. 172, 182 (S.D.N. Y 1990). In neither case, however, was the
conpari son nmade in order to determ ne whether the award shoul d be

seen as a “right to receive” before confirmation. See Fertilizer,

517 F.Supp at 963; International Standard, 745 F. Supp at 182

| nstead, there are conpelling reasons to say that a final, binding
arbitral award differs sufficiently froma donestic judgnent that
it does not constitute a fixed right to receive.

First, an arbitral award nust be confirned, and the
confirmati on process allows for appeal and potential denial of
enforcement based on the defenses of the New York Convention.
Al t hough Sonatrach did not appeal the exequatur order in France,
Sonatrach had the right to appeal until sone tine after Decenber
24, 1984. Had Sonatrach appeal ed successfully, Sedco would not
have had an enforceable judgnent in France, but only an arbitral
award which Sedco would have been forced to confirm and enforce
el sewhere

Donestic judgnents are also capable of being attacked on

certain grounds when taken to another state. However, under ful



faith and credit, such judgnents nust be given the sane effect the

judgnment would have in its rendering state. See Fehl haber v.

Fehl haber, 681 F.2d 1015, 1021 n.6 (5th Cr. 1982) (noting that
full faith and credit analysis reduces “to only an inquiry into
what effect a judgnent has in its rendering state, for a state is
not allowed to give effect to a judgnent rendered in violation of
due process”). Unlike the New York Convention, there is “no roving
‘“public policy exception” to the full faith and credit due

judgnents.” See Baker by Thomas v. General Mdtors Corp., 118 S

Ct. 657, 664 (1998).

As such, even though a foreign arbitral award is res judicata
between the parties as to the nerits (and a foreign court cannot
alter the award), that court can refuse to enforce the award under
a public policy exception. Thus, defenses to confirmng a foreign
arbitral award are broader than those available when enforcing
donestic judgnents under full faith and credit.

Second, once Sedco received the final award from Sw ss

arbitration, the award was not self-executing. See Fotochrone,

Inc. v. Copal Co., 517 F.2d 512, 518 (2d Cr. 1975). In other

wor ds, before an order of execution could issue which would all ow
the award to be enforced, the award first had to be converted by
confirmation into a judicial judgnent. The expert for the United

States agreed that Sedco’s award coul d not be executed until the



exequat ur order becane final through the expiration of the tinme for
appeal .
While no order is self-executing — even a Texas judgnment w ||

not “get up and execute itself” in Texas — an arbitral award
requi res an extra step that a Texas judgnent does not. An arbitral
award nust first be judicially confirmed, and it is not confirned
until the time for appeal expires. Gven this additional step in
the enforcenent process, it nakes little sense to say a right to
receive exists before the ability to execute on a judgnent is
granted.? Finally, and nost inportantly, an arbitral award has no
| egal effect without the stanp of judicial approval. “Absent
voluntary conpliance, the authority of the arbitrator does not
i ncl ude the coercive power to enforce the award, and thus the award
must be transformed i nto a judgnent, which can be executed with the
enf orcement nechani smof the state.” Mchael H Strub, Jr., Note,
Resi sting Enforcenment of Foreign Arbitral Awards under Article
V(1) (E) and Article VI of the New York Convention: A Proposal for
Effective CGuidelines, 68 Tex. L. Rev. 1031, 1044 (1990).

Sone cases hold that an expectation of paynent need not be legally

enforceable to be accruable. See Flam ngo Resort, Inc. v. United

States, 664 F.2d 1387 (9th Cr. 1981); Eastman Kodak Co. v. United

2 Even i f Sonatrach owned Swi ss assets, Sedco coul d not have executed on
the arbitral award in Switzerl and. | nst ead, Sedco would have been
forced to institute a separate proceeding in Switzerland to judicially
confirmthe award.

10



States, 534 F.2d 252 (C. d. 1976); Travis v. Conm ssioner, 406

F.2d 987 (6th Gr. 1969); Barker v. Mgruder, 95 F.2d 122 (D.C

Cir. 1938). These cases, however, involve undisputed debts and
debts such as ganbling markers which are routinely paid in the
normal course of busi ness al though technically unenforceable. See,

e.qg., Flam ngo Resort, 664 F.2d at 1390-91.

The United States asks that the reasoning of these cases not be so
limted, but to read them nore expansively ignores the critica
di fference between di sputed and undi sputed debts. The general rule
is that taxpayers do not have to accrue disputed debts until the

di spute is resolved. See Thonpson v. Conm ssioner, 761 F.2d 259,

265 (6th Cir. 1985) (holding that liability is not fixed until “the

| ast bell [is] rung in the last court”); Maryland Shi pbuilding and

Drydock Co. v. United States, 409 F.2d 1363, 1367 (d. C. 1969)

(requiring a judgnment to be “enforceable wth no strings

attached”); H. Liebes & Co. v. Conm ssioner, 90 F.2d 932, 938 (9th

Cr. 1937) (holding that a disputed paynent need not be accrued

until the tinme for appeal has expired); Beauty Acquisition Corp. V.

Comm ssioner, 69 T.C. M 1971, 1977 (1995) (“The all-events test is

based on the existence or nonexistence of Ilegal rights or
obligations at the close of a particular accounting period, not on
the probability — or even absolute certainty that such right or
obligation will arise at sone point in the future.”).

As such, a foreign arbitral award need not be accrued until

judicially confirmed in a jurisdiction in which enforcenent is
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sought. G ven that sone |ine nmust be drawn, it nakes sense to draw
the line between a private arbitration award and a judicially
enforceabl e order, even if the forner flows al nost always into the
latter. The existence of state enforcenent mechanisns is one
reason we give great respect to judicial orders. The |ack of such
enforcement for a bare arbitral award is thus a decisive
distinction. Drawing the |ine at the existence of an unappeal abl e
judicial confirmation is also a rule that is easy to follow and
apply. Furthernore, in the context of international arbitration,
it makes sense to give the taxpayer the benefit of the doubt given
the inherent difficulties associated with collecting foreign awards
in foreign countries.

For these reasons, we hold that a fixed right to receive does not
exist with respect to a foreign arbitral award until the award is

judicially confirmed and no longer subject to appeal in the
jurisdiction in which enforcenent is sought. Because we hol d that

Sedco did not have to accrue their arbitral award in 1984, we do
not reach their alternative argunent that the award could be
treated as an installnent sale under 26 U S.C. § 453(c).

AFFI RVED.
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