IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20819

Kl MBERLE MCGRUDER
Plaintiff - Cross-Appellee,

SHARON SCOTT; TONYA ODI ONESENE; DAVI S ENACHWO, MARLENE BURGESS;
MAUREEN ADAMS, al so known as Maureen Gonzal as; LAVERNE CRUWP,
al so known as Laverne Crunp-Smth; MARI ON M LBURN; CONSUELA
HASKI NS,

Plaintiffs - Appell ants-Cross- Appel | ees,
V.

TOM W LL, Deputy Constable, In H s Individual Capacity, Precinct
5; MARTI N SPEARS, Deputy Constable, In his Individual Capacity,
Precinct 5; GLEN CHEEK, Constable, In his Individual and Ofici al
Capacities; JAMES L. DOUGAS, Constable, In his Oficial
Capacity, Precinct 3; SECURI TEESTOR I NC, doi ng business as
Security Storage, doing business as King David Mving & Storage,

Def endants - Appel |l ees,

MARC SEYMOUR
Def endant - Appel | ee- Cross- Appel | ant .

Appeals fromthe United States District Court
for the Southern District of Texas

February 10, 2000
Before JOLLY, EM LIO M GARZA and BENAVI DES, Circuit Judges.

BENAVI DES, Circuit Judge:

Plaintiffs are a group of Texas tenants who chal | enged
deputies’ and a warehouseman’s refusal to return their personal
bel ongi ngs during their evictions. They alleged causes of action

under 42 U . S.C. § 1983 and Texas law. The district court entered



summary judgnent against plaintiffs, but denied defendant
Seynour’s notion for sanctions. Because we find that plaintiffs
did not sufficiently articulate a constitutional harm and had
adequate alternative renedies under state law, we affirmthe

summary judgnent. W also affirmthe denial of sanctions.

| . Facts and Procedural History
Plaintiffs are tenants who each lost a residential forcible
detai ner action in Texas courts and agai nst whomwits of

possession issued.! The legitimcy of those proceedings is not

A forcible detainer under Texas law is a kind of eviction
suit: it is an action at |law that can be used by a landlord to
secure possession froma tenant in default of a |ease agreenent.
See TEX. PROP. CODE 88 24.001, 24.002, and 24.004; Caro v. Housing
Auth. of City of Austin, 794 S.W2d 901 (App. 3 Dist. 1990) (wit
denied). Jurisdiction over the action is in the justice courts,
See TEX. PROP. CODE § 24.004; Goggins v. Leo, 849 S.W2d 373 (Tex.
App. Houston 14th Cr. 1993), with appeal to the county courts.
See Tex. R Cv. P. 749. Appeal of the county court judgnent may
be had where the premses in question are used for residential
purposes only. See TEX. PROP. CODE § 24.007.

A tenant/defendant in a forcible detainer action in justice
court is entitled to notice to vacate before the landlord may file
sui t. See TEX. PROP. CODE § 24.005. Once filed, a forcible
det ai ner action is subject to the general rules of procedure in the
justice courts, including those requiring notice and service of
process. See Tex. R CGCv. P. 743; Criswell v. Southwestern
Fidelity Life Ins. Co., 373 S.W2d 893 (Tex. Cv. App. Houston
1963). The parties are entitled to trial by jury upon demand and
paynment of a fee, see Tex. R Cv. P. 744, or, if no jury is
demanded, a bench trial. See Tex. R CGv. P. 747. Upon judgnent
or verdict in favor of the plaintiff, the landlord is entitled to
a wit of possession which cannot becone final absent a possession
bond before six days after judgnent has been rendered. See TEX
PROP. CODE § 24.0061. Execution of the wit of possession is
contingent upon conpliance with procedures contained in 8 24.0061
i ncl udi ng adequate posting of notice. In the instant case, all
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contested. Defendants WII|, Spears, Cheek, and Douglas are
officials enployed by Harris County, Texas. Defendant
Securiteestor, Inc., is a warehouseman and was hired to renove
the personal property of the plaintiffs. Defendant and cross-
appel l ant Seynour is the president and nmanager of Securiteestor.

Plaintiffs (other than Crunp, who all eges that she was never
given an eviction notice) received eviction notices whose content
and net hod of posting conplied with Texas law. As required by
TEX. PROP. CODE § 24.0062, the notices stated: “You, as the
tenant, nmay redeem any of the property, w thout paynent of noving
or storage charges, on demand during the tine the warehouseman is
renmovi ng the property fromthe prem ses and before the
war ehouseman permanently | eaves the prem ses.”

During their evictions, each plaintiff nade a demand for
return of his property. No plaintiff was able to recover all of
his or her property once renoval by the warehouseman had begun
and no plaintiff was allowed to renove property once it had been
pl aced in the warehouseman’s truck. Plaintiffs were allowed to
retain certain personal itens and, if they had a present neans of
storing the property such as a car or truck, were allowed to
renmove other itens.

Plaintiffs filed suit in district court, alleging violation

plaintiffs received adverse judgnents in forcible detainer acti ons.
No appeals were taken and the wits of possession against them
becane fi nal



of 42 U S.C. § 1983 and additional state |aw clains. Defendants
moved for summary judgnent and Seynour noved for sanctions
against plaintiffs. The district court denied Seynour’s notion
and granted summary judgnent, finding in part that TEX PROP
CODE 8 24.0062 had not been viol ated, that adequate post-
deprivation renedi es existed under state law, and that plaintiffs
did not nake out a prinma facie case on their state | aw cl ai ns.
The district court also offered its interpretation of TEX PROP
CODE 8 24.0062, inferring that a tenant’s right to reclaimhis
property during an evictionis limted to those situations in

whi ch he has a present neans of storing or renoving the property.

Plaintiffs, other than McG uder, and Seynour appeal.

1. Analysis

We review a grant of summary judgnent de novo, see F.D.I.C
v. Abraham 137 F.3d 264, 267 (5th Cr. 1998), including any
interpretation of state law contained in it. See Information
Commruni cation Corp. v. Unisys Corp., 181 F.3d 629, 632 (5th Cr
1999). W need not accept the district court’s rationale and may
affirmon any grounds supported by the record. See Howard v.
Fidelity & Deposit Co. of Maryland, 98 F.3d 852, 856 (5th Cr.
1996); Forsyth v. Barr, 19 F.3d 1527, 1534 n.12 (5th Gr. 1994).

There is no Texas precedent on proper procedures under TEX
PROP. CODE 8 24.0062 that appears relevant to plaintiffs’ clains.

We are therefore reluctant to issue a statenent directing the
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application of 8§ 24.0062, particularly where the proper
resolution of the case does not require it. See Lawence v.
Virginia Ins. Reciprocal, 979 F.2d 1053, 1055 (5th Gr. 1992).
Wt hout endorsing the district court’s interpretation of §
24.0062, we find that summary judgnent was proper in this case.
Plaintiffs do not contest that they received adequate due
process prior to the issuance of their eviction orders and had
anple notice that they would be evicted. Plaintiffs did not
articul ate what process should have been due during their
evictions that was not avail able before or after, and only
all eged an abstracted interest in the right to demand certain
property during an eviction. The injury plaintiffs allege is not
constitutionally cognizable and therefore does not rise to the
| evel of a §8 1983 violation. See Garcia v. Reeves County Texas,
32 F. 3d 200, 202-03; Arnaud v. Odom 870 F.2d 304, 309 (5th Cr.
1989). Plaintiffs’ 8 1983 clains are barred because they had
adequate state | aw post-deprivation renedies available to them
bot h under the Texas Property Code (8 24.0062 (i)) and in tort.

See Murphy v. Collins, 26 F.3d 541, 543 (5th Gr. 1994).

I11. Concl usion
W find that plaintiffs failed to make out a 8 1983 claim
and agree with the district court’s conclusion that plaintiffs
failed to establish a prima facie case on their state | aw cl ai ns.

W affirmthe grant of summary judgnent. Because the district
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court does not appear to have abused its discretion in denying
Seynour’s notion for sanctions, see Childs v. State Farm Mit.
Auto Ins. Co., 29 F.3d 1018, 1023 (5th Cr. 1994), we also affirm

t he deni al of sancti ons.



