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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20851

NORMAN M CHAELS; ET AL,
Plaintiffs,

NORVMAN M CHAELS, Executor of Estates of Martin Popow tz and
Harriet Loria Popowtz, Deceased,

Pl ai ntiff-Appellant,
vVer sus
AVI TECH I NC, al so known as Harger Aviation,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

JANUARY 28, 2000

Before H GE NBOTHAM and SM TH, Circuit Judges, and DUPLANTIER,
District Judge.

H G3 NBOTHAM Circuit Judge:

This is a negligence action arising from the crash of a
private plane. Norman M chael s appeals the striking of his experts
and the grant of sunmmary judgnent in favor of Avitech, Inc.
Al though we find that the plaintiff’s experts were inproperly
struck, we also find that no genuine questions of material fact
exi st, even considering all of the plaintiff’s experts and reports.

Thus we AFFIRM sunmary judgnent in favor of the defendant.

"District Judge of the Eastern District of Louisiana, sitting
by desi gnati on.



l.

Norman M chaels is the executor of the estates of two people
killed in a Cessna plane crash. In 1990, an aircraft service
conpany known as Avitech replaced the right vacuum punp on the
Cessna and attenpted to repair oil |eaks in the engi ne conpartnent.
Ni ne days later, the left vacuumpunp failed and was repl aced by a
different aircraft service conpany.

Each year between 1991 and 1993, the Cessna passed FAA

requi red inspections. A few days before March 1, 1994, a
mai ntenance facility in New York detected an oil |eak near the
turbo controller oil inlet. This facility was unable to repair
that oil |leak and recommended that the pilot investigate the |eak
further.

On March 1, 1994, the pilot of the aircraft took off from New
O | eans under weat her conditions which included severe
t hunderstorns within or surrounding his flight path. The pilot was
flying wthout a legally current |icense and w thout current |egal
authority to fly ininstrunent-only conditions. During flight, the
pilot reported the failure of pneumatic instrunments that relied on
the plane’s gyroscopes which were powered by the vacuum punps.
Soon after this failure, radar contact was |ost. The pl ane broke
up in mdair and crashed in Al abama, killing all four on board and
scattering debris across nore than four mles.

The plaintiff’s theory is that the left vacuum punp failed
during flight, putting increased pressure on the right punp. The
right punp then failed because debris in the pneunatic |ines nade
the right punp incapable of sustaining a higher than nornal
wor kl oad. The failure of the two punps then caused the gyroscopes

to fail, as well as the instrunents which relied on them



Consequently, the pilot was unabl e to navi gate away fromthe severe
weat her, which resulted in the Cessna’ s destruction

It is undisputed that the left vacuum punp failed
catastrophically before the crash, although the plane shoul d have
been abl e to generate sufficient vacuumpressure with only one punp
wor king. The right vacuum punp was not intact after the crash
either, although it is disputed whether it failed before or after
t he pl ane was destroyed.

The plaintiff sued the vacuum punp nmanufacturer, along with
numerous others, including Avitech, in Pennsylvania. The clains
agai nst Avitech were severed and transferred to the Southern
District of Texas, pursuant to 28 U S.C. § 1406.

The plaintiff clainmed Avitech negligently installed the right
vacuum punp, failed to repair oil leaks, and failed to clean the
punp |i nes.

After the case had been on file for over a year, the district
court held a pretrial conference and apparently questioned the
plaintiff’s ability to establish a case against Avitech. The
plaintiff clainmed he had an expert w tness who believed Avitech was
responsible. On June 12, 1997, the district court directed the
plaintiff to designate, with a report, his expert wtness that
inplicated Avitech. The federal rules require that the designation
of expert witnesses “shall be nade at the tines and i n the sequence
directed by the court.” FED. R Qv. P. 26(a)(2)(C). The order to
desi gnate the expert was entered June 19, 1997, with a deadline of
July 7, 1997.

On July 7, 1997, the plaintiff designated an expert, Dougl as
Stinpson, who provided a brief report. The plaintiff also



desi gnated Scott Goodley, who also provided a brief report
essentially duplicating Stinpson’s.

On Septenber 29, 1997, Avitech designated several expert
W tnesses with their reports. At a conference the sane day, the
court directed Avitech to file its notion for summary judgnent on
causation by QOctober 31.

On Cctober 29, 1997, two days before Avitech had to file its
nmotion for sunmary judgnent, the plaintiff’s attorney sent Avitech
a 2l-page fax which included radar plots and reports from
previously undiscl osed experts. Over the next few days, the
plaintiff also sent Avitech a copy of a “Suppl enmental Wt ness/ Fact
Wt ness Designation” identifying the four new expert w tnesses and
providing a significantly revised and expanded report from
Stinpson; the plaintiff also sent a correction to his “Suppl enent al

Expert Wtness/Fact Designation,” as well as a “Second Suppl enent al
Expert Wtness Designation.”

Avitech noved to strike the plaintiff’s original report
because it was so i nsubstantial as to not neet the court’s original
order. Avitech noved to strike the subsequent reports as untinely.
The district court struck them all. The district court entered
summary judgnent in favor of the defendant, and the plaintiff
appeal ed.

.

The district court’s June 12, 1997, order required that “the
plaintiffs mnust designate their expert wth a report that
inplicates Avitech and any three witnesses they believe need to be

deposed.” The plaintiff’s original expert designation and report,

al though brief, at least inplicates Avitech by providing sone



theory of Avitech’s negligence with respect to equipnent whose
failure was inplicated in the crash.

Stinpson’s report clains that his exam nation of the weckage
di scovered debris in the pneunatic |lines. Because both punps feed
into the sanme lines, the replacenent of either punp could have
contam nated these lines if the punp lines were not properly
cleaned after installation. Because both punps were replaced in
1990, it is conceivable that either or both installations failedto
properly clean the lines or otherw se introduced contam nati on.

Stinpson’s report, however, provides no direct evidence that
Avitech failed to clean the punp lines or negligently installed the
punp. The mai ntenance records cited in Stinpson’s report indicate
that Avitech blewout the lines, as required, and Stinpson gives no
reason for the claimthat the punp was negligently install ed.

However, Stinpson did note that the nmintenance records
i ndi cated that Avitech found nunerous oil | eaks but did not correct
them From this, Stinpson concluded also that the failure to
correct the oil |eaks contam nated the pneunmatic system which | ed
to the failure of the punps.

Stinpson’s report, then, facially establishes that the
pneumati c system may have been contam nated from oil | eaks which
Avitech failed to repair. Even assum ng that Avitech cleaned the
lines and that the second maintenance facility perhaps did not,
Stinpson’s report still “inplicates” Avitech, since it pinpoints
them as one source of contamnation. I|If both Avitech and the
subseqeuent facility were sources of contam nation, however, that
does not necessarily relieve Avitech of liability, so long as the
sources of contamnation conbined to create a contam nated

envi ronnent which, through a string of events, caused the plane to



crash. In such an instance, the contam nation coul d be seen as an
i ndi vi si bl e harmwhich creates joint and several |liability for the

parties whose negligence created it. See, e.q., Borel .

Fi breboard Paper Products Corp., 493 F.2d 1076, 1095 (5th Gr.

1973); Anstadt v. United States Brass Corp., 919 S.W2d 644 (Tex.

1996) (both citing Landers v. East Tex. Salt Water D sposal Co.,
248 S.W2d 731 (Tex. 1952)); cf. Chemcal Exp. Carriers, Inc. V.
French, 759 S. W 2d 683 (Tex. App.-Corpus Christi 1988, wit denied)

(ground crew s negligent failure to detect contam nated jet fue
did not supersede the negligence of the fuel conpany which
del i vered contam nated fuel).!?

Thus, we find that the Stinpson’s original report at |east
“Inplicated” Avitech. The district court, however, struck the

report because it did not live up to the standards of Sierra dub

V. Cedar Point QI Conpany, Inc., 73 F.3d 546 (5th Cr. 1996),

whi ch states that expert reports should be “detail ed and conpl ete”
so as “to avoid the disclosure of ‘sketchy and vague’ expert

information.” ld. at 571. Sierra Club found no abuse of

discretion when the district court decided that a plaintiff’s
expert reports violated a di scovery order because the reports were
brief and conclusory. 1d. Unlike the present case, however, the
plaintiff in Sierra Cub essentially admtted that it had not
conplied with the discovery order, and thus conpliance was not at
i ssue so much as the sanction actually inposed. [d. at 571 n. 46,

572-73.

For the purposes of this appeal, we have adopted the parties’
inplicit assunption that Texas substantive |aw governs the
plaintiff’s negligence clai ns.



Furthernore, in Sierra Cub, the district court had expressly

adopted a discovery plan, and it was an “accel erated” plan. |d.

at 569. Wth respect to experts, each party in Sierra dub had

been ordered to prepare “a conplete statenent of all opinions to be
expressed and the basis and reasons therefor.” ld. at 570

(enphasi s added). Thus, the plaintiff’s failure in Sierra Jubto

provide conplete disclosure was an admtted violation of an
explicit and unanmbi guous discovery order in the context of a
previ ously adopted and accel erated di scovery pl an.

In this case, however, the intended purpose of the order at
i ssue is anbiguous. The plaintiff clains that the district court
doubted that the plaintiff could find any negligence on the part of
Avitech; thus, the district court nerely wanted di scl osure of sone
evidence of Avitech's negligence. The defendant clains that the
district court doubted that the plaintiff could prove negligence,
causation, and defeat the defendant’s affirmative defenses; thus,
the district court wanted the plaintiff to disclose all of his
expert evidence and theories.

Because the pretrial neetings were not recorded, we have
little evidence which reveals their content. On file is an
affidavit by an attorney for the other plaintiff below who took
part in both the June and Sept enber conferences. According to her
sworn statenent, the parties and court “did not di scuss a di scovery
schedule or a trial date” at the June 12, 1997 conference, which
was directed primarily toward the i ssue of abatenent. Furthernore,
according to the affidavit, it was not wuntil the Septenber
conference that the court expressed doubt as to the sufficiency of
the plaintiff’s expert reports and set a briefing schedule for

Avitech’s summary judgnent notion.



Consequently, it was the plaintiff’s alleged belief that the
June 19, 1997 order denying abatenent only required him to
desi gnat e one expert who coul d point to sone mai nt enance negl i gence
on the part of Avitech, rather than designate and disclose all
potential experts and expert opinions regarding negligence,
causation, and the affirmative defenses.

The district court expressly found the plaintiff’s
understanding to be “totally unreasonabl e” and consequently rul ed
that the plaintiff had violated the discovery order by not
di sclosing all experts and opinions at once. As a sanction for
violating the discovery order, the district court struck all of the
plaintiff’s expert w tness designations.

Whil e such a sanction may sonetines be appropriate for the
violation of discovery orders, we can find no violation in this
case because the order allegedly violated does not on its face
require conplete disclosure of experts and opinions, nor was the
order part of a current discovery plan, |let alone an accelerated
pl an.

Instead, the order sinply instructed the plaintiff to
desi gnate one expert and report which could inplicate Avitech
which the plaintiff did. Gven that the district court expressed
skepticismat the plaintiff’s case, it would make sense to require
a brief initial disclosure onthe part of the plaintiff, for if the
plaintiff could not overcone that |ow hurdle, then the case could
be dism ssed. As such, the plaintiff’s alleged interpretation is
t enabl e.

The defendant suggests that the district court’s extrene
measures resulted from the court’s belief that the plaintiff

tokenly conplied with the literal wording of the initial order but



purposefully ignored the common understandi ng between the parties
and the court in order to gain a tactical advantage by the l|ate
desi gnation of experts. Wil e such bad faith mght warrant the
result in this case, the district court accepted the plaintiff’s
under st andi ng of the order at face value, yet still found it to be
unr easonabl e.

A district court has wide latitude in determ ning whether
disclosure is “detail ed and conplete,” at | east when the di scovery

order requests conplete disclosure. See, e.qg., Sierra dub, 73

F.3d at 571-72 n. 46. However, when a discovery order fails to
specify conplete disclosure, no current or accelerated discovery
schedule is in place, and the plaintiff has sone reason to believe
that I ess than full disclosure is required, then the discretion to
find a violation nmust |ikew se be reduced. Thus, given the record
before us, we find that it was an abuse of discretion to hold that
the plaintiff’s initial disclosures violated the discovery order.
Consequently, the plaintiff’s supplenental and rebuttal reports
shoul d not have been struck since it is not disputed that these
reports were tinely filed under the rules.

The district court was justified in his skeptical viewof the
case, as we will explain, and the expert testinony he struck may
not have survived a Daubert hearing. Wiile it may be that the
district court believed it deprived plaintiff of little by his

order, the record reasons for it are not sufficient.

L1l
It remains to determ ne whether the plaintiff can wthstand
summary judgnent, even considering all of his experts and reports.

See, e.g., Inre T™M Litigation, 193 F. 3d 613, 716 (3rd Cr.1999),




(consi dering whet her inproperly excluded expert evidence sufficed
to create a genuine issue of material fact), anended by Nos.

96- 7623, 96- 7624, 96-7625, 2000 W. 18950 (3d G r. Jan 04, 2000).

Qur review of the summary judgnent record is de novo and
summary judgnent can be affirmed on any legally sufficient ground,

even one not relied on by the district court. See BM5 Misic v.

Martinez, 74 F.3d 87, 89 (5th Cr. 1996). Fact questions are
viewed in the |light nost favorable to the nonnovant. See Hassan v.

Lubbock Indep. Sch. Dist., 55 F.3d 1075, 1078 (5th G r. 1995).

However, only materials in the pretrial record that woul d have been
adm ssi bl e evi dence can be considered. See Martin v. John W Stone

Ol Distrib., Inc., 819 F.2d 547, 549 (5th Gr.1987). After

reviewing the conplete sumary judgnent record, we find that no
genui ne issue of material fact exists which would preclude summary
judgnent for the defendant. See FED. RULE Cv. PRrRoC. 56(e).

Essentially, the plaintiff’s theory is that a particular chain
of events which began with the defendant’s negligence in 1990 | ed
to the fatal crash in 1994. At the sunmmary judgnent heari ng,
however, the plaintiff abandoned his theory that the oil |eak
caused the plane crash. Plaintiff’s counsel at the hearing noted,
“I think we’re getting all bogged down in the oil |eak when we
shoul dn’t be, because the problemthat caused this airplane crash
inour viewis not the oil leak.” The plaintiff has al so abandoned
the theory on appeal by failing to argue the theory in its briefs
except to nention that “Mchael’s expert faulted Avitech for not
taking care of the leak.” Brief of Appellant at 44.

The abandonnent of the theory makes sense, even though there
was sone evidence that after Avitech |located an oil |eak and nade

repairs, there was still sone oil |eaking. However, it was

10



undi sputed that the potential oil |eak was at the bottom of the
engi ne and the vacuum punps were at the top. The plaintiff’'s
expert never offered any credible theory as to how an oil |eak
coul d have | eaked upward to contam nate t he vacuum punps ot her than
tosinply reiterate that the oil | eak could contam nate t he general
envi ronnent . Furthernore, it was undisputed that three annua
i nspections of the aircraft engine between 1990 and 1994 that
searched for oil |eaks found none. The only oil |eak ever detected
was found near the left vacuum punp days before the fatal crash.
A New York facility was unable to repair this |leak and instead
recommended that the pilot investigate it further.

Because the plaintiff’s expert had no rational explanation as
towhy the first oil leak mattered, given that it di sappeared after
1990, yet the 1994 oil leak did not natter, despite the fact that
it was near the punp which catastrophically failed, there was
i nsufficient evidence to send the oil |leak theory to a jury. Thus,
this theory cannot survive summary judgnent, even if we assune the
theory is properly before us.

Consequently, the plaintiff nust stake his case on the
all egation that Avitech negligently installed the right vacuumpunp
and contam nated the punp I|ines. Assum ng such negligence
occurred, the plaintiff argues that over tine this contam nation
worked its way into the systemand during the fateful flight four
years later, the contamnation led to a failure of the left vacuum
punp, which then placed an increased |oad on the right punp. The
right punp then failed, under the increased workl oad, because of
the contam nation in the system The failure of both punps caused
the gyroscopes to fail, and the failure of the gyroscopes caused

certaininstrunents to fail. The |ack of instrunents prevented the

11



pil ot from navigating away fromthe nost severe weather, and then
t he pl ane was destroyed by a stormthat the pil ot could not escape.
This is quite a long chain of events, although it is not an
i nconcei vabl e sequence. In fact, a cursory review of the record
reveal s at | east sone evidence that both punps and the gyroscopes
failed during flight, and that the punp system was contamn nat ed.

The def endant argues that the pil ot was a supersedi ng cause of
the accident because he took off in bad weather after receiving
several warnings and because he did not have a current |icense or
instrunment rating. The record evi dence, however, reveals a “battle
of the experts” as to whether the weather conditions made it
unreasonable for a pilot to take off that norning. Thus, summary
judgnent is precluded as to the pilot’s decision to fly.

It is true that sonme courts have held that the violation of
Federal Aviation Regulations is negligence as a matter of law. See
Associated Aviation Underwiters v. United States, 462 F. Supp
674, 680 (N.D. Tex. 1978) (citing Gatenby v. Altoona Aviation
Corp., 407 F.2d 443 (3rd Cr. 1969); Gs Service Co. v. Helners,
179 F.2d 101 (8th G r. 1950)). However, the violation of |Iicensing

regulations is often an exception to the general rule that the
violation of a safety regulation or statute is negligence per se.
See Duty v. East Coast Tender Service, Inc., 660 F.2d 933, 948-49
& nn. 1-2 (4th Cr. 1981) (in [sic] banc) (Hall, J. dissenting)

(collecting cases fromtwenty jurisdictions, including Texas, which
have a |icensing exception).

One reason for having a |icensing exception is that there may
be reasons a license has not been renewed that do not relate to the
operator’s lack of skill. See RESTATEMENT (THIRD) OF TORTS, 8§ 12 cnt.

h (D.D., 1999). For the purposes of this case, however, it does

12



not matter whether the violation is negligence per se or nerely
evi dence of negligence. In either case, to win on summary
j udgnent, the defendant nust show that such negligence was the sol e
proxi mate cause of the accident as a matter of |aw See, e.q.,

Duty v. East Coast Tender Service, Inc., 660 F.2d 933, 947 (4th

Cir. 1981) (holding that proximte cause is still an issue for the
jury even if the violation of a licensing regulation is negligence
per se). If the jury believes the plaintiff’s theory of the case,
the fact that the pilot did not have a current |icense or
instrunment rating may be irrelevant, since the allegation is that
the plane crashed because it was rendered instrunentless and the
pil ot was unable to navigate out of the bad weather. Under such
conditions, a jury mght find that the |l ack of instrunentation was
a proximte cause of the accident. For these reasons, the
defendant’ s affirmati ve def ense cannot prevail on summary judgnent.

Neverthel ess, the plaintiff has failed to provi de evi dence on
the i ssue of Avitech’s negligence sufficient for a reasonable juror
tofind for the plaintiff by a preponderance of the evidence, which
mandates summary judgnent in Avitech's favor. See Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 249-51 (1986).

The plaintiff’s contention is that Avitech’s negligent
installation of the right punp contam nated the system |Indeed, if
Avitech negligently installed the punp and either introduced
contam nation or failed to renpbve contam nation, then there is a
reasonable inference that such contamnation led first to the
failure of the left punp nine days later, and then led to the
failure of both punps less than 200 flight hours after that.

However, the plaintiff still nust have sufficient evidence to

generate a jury question that Avitech was negligent in its

13



installation of the right punp. The plaintiff clains that Avitech
did not clean out the punp lines and check the system However,
t he mai ntenance records indicate that Avitech did. The plaintiff’s
assertion to the contrary is based on three facts: (A) debris was
found in the systemfour years later, after the crash; (B) the left
punp failed nine days after Avitech's installation of the right
punp; and (C) Avitech only recorded 3.2 hours of |abor for
replacing the right vacuum punp, cleaning the |ines, and checking

the system W exam ne each in turn.

A Punp System Debris

After Avitech replaced the right punp, the left punp failed
and was replaced a few days later. Four years later, during the
fatal flight, the left punp failed again followed, allegedly, by
the failure of the right punp. Addi tionally, the engine was
cl eaned at least four tines after Avitech replaced the right punp.
According to the evidence, all of the followng can introduce
contam nation into the system the negligent installation of a
punp, the actual failure of a punp, engine cleaning, and even
nor mal operati on. In this case, debris was found after (1) four
years of operation, (2) four engine cleanings, (3) three punp
failures, (4) the installation of the left punp, and (5) the
di scovery of an oil leak near the left punp, which all agree was
never fixed.

G ven the variety of intervening events, the finding of debris
al one cannot support any rational inference that Avitech's
installation of the right punp was negligent, given that the
plaintiff’s experts wholly fail to address and rule out the

nunmerous other potential causes. Had the expert’s opinions

14



undergone a Daubert analysis, they likely would not have been
adm ssible, since an inportant factor under Daubert is the

testability of an expert’s conclusions and theory. See Daubert v.

Merrell Dow Pharnmaceuticals, Inc., 509 U S 579, 592 (1993). In

this case, expert testinony was necessary to establish the |ikely
cause of an aircraft disaster. A necessary ingredient of such
t heori zi ng, however, is the exclusion of alternative causes. See
In re Paoli R R Yard PCB Litigation, 35 F.3d 717, 757, 759 n.27
(3rd Gr. 1994).

Al though the plaintiff’'s expert’'s theory that debris was
evi dence of negligence would | i kely have been i nadm ssible at tri al
under Daubert because it failed to exclude other causes, and
al t hough only adm ssi bl e evidence shoul d be considered at summary
judgnent, it is perhaps rem ss to attenpt a Daubert inquiry at the
appel l ate | evel when the district court did not performone.? See

Cortes-lrizarry v. Corporacion |Insular De Sequros, 111 F.3d 184,

189 (1st Cr. 1997). However, in determ ning whether the plaintiff
has sufficient and conpetent summary judgnent evi dence for a given
issue, it would be equally rem ss for us to ignore the fact that a
plaintiff’s expert evidence |acks any rational probative val ue.
For if evidence gives rise to nunerous i nferences which are equally
pl ausible, yet only one inference is consistent wth the
plaintiff’s theory, the plaintiff has failed to offer evidence

which is “significantly probative,” see Anderson v. Liberty Lobby,

Inc., 477 U. S. 242, 249 (1986), absent at | east sone evidence that

2Thus, we in no way suggest that the Daubert gatekeeping
function may be transferred fromthe district court to the court of
appeal s.
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excludes the other potential causes. The reason for this is as
fol | ows:

Under Texas law, if a plaintiff has evidence that a
defendant’s negligence is a proximte cause of an accident, the
plaintiff need not nake any attenpt to rule out other proxinate
causes of the accident because “[t]here can be nore than one
proxi mate cause of an injury, and all persons whose negligent
conduct contributed tothe injury are responsible for it.” Coleman
v. Equitable Real Estate Investnent Mnagenent, Inc., 971 S. W2d
611 (Tex. App.-Dallas 1998).

However, if the plaintiff’s only evidence of the defendant’s
negligence is an inference from the observation of a dangerous
condi tion such as contam nated punp lines, then the plaintiff nust
at least nmake an attenpt to rule out other |ikely sources of
negl i gence because such an inference is essentially a formof res

ipsa loquitur, even if the plaintiff does not |abel it as such.

Notw t hstandi ng the fact that res ipsais only applicabl e when
the condition in question was under the exclusive control of the
def endant — whi ch was not the case here — res ipsa also requires an

exclusion of alternative causes. See, e.qg., Harris v. Nationa

Passenger Railroad Corp., 79 F.Supp.2d 673, 679 (E.D. Tex. 1999)

(“Whileres ipsa loquitur alleviates the plaintiff of the burden of
directly proving causation, it is only applicable where the
i kelihood of causes other than the defendant are rul ed out
).

Because the plaintiff’s expert nmade no attenpt to rul e out the
numer ous ot her sources of contam nation of the alleged debris, the
evidence was not “significantly probative” as to the issue of

Avi tech’ s negligence, and thus does not preclude sunmary judgnent.

16



B. Avitech’s Time Record

The plaintiff clains that 3.2 hours was insufficient tinme for
Avitech to correctly install the right punp, clean the lines, and
check the system yet the plaintiff gives no explanation for this
claim |If such an installation, cleaning, and check takes even a
fast nmechanic over 7 hours, for exanple, then the evidence would
support an inference that perhaps the punp was installed but the
lines were never cleaned and the system never checked. However,
the plaintiff’'s expert never justifies the conclusory assertion
that 3.2 hours was insufficient tine to do the job properly. As
such, the plaintiff’s evidence, wthout nore, is insufficient to
precl ude summary judgnent on the issue of negligence. See, e.q.

Boyd v. State Farm Ins. Conpanies, 158 F.3d 326, 331 (5th Grr.

1998) (“For the purposes of summary judgnent under Fed.R Cv.P
56(e), an expert affidavit mnust include materials on which the
expert based his opinion, as well as an indication of the reasoning
process underlying the opinion.”); cf. General Elec. Co. v. Joiner,

522 U.S. 136, 519 (1997) (“[Nothing in either Daubert or the

Federal Rules of Evidence requires a district court to admt
opi ni on evidence which is connected to existing data only by the

i pse dixit of the expert.”).

C. The Left Punp Failure

The plaintiff clains that the failure of the |eft punp nine
days after the failure of the right punp supports an i nference that
the right punp nust have been negligently installed. Thi s
contradicts the plaintiff’s own theory that the failure of one punp
puts such an increased |load on the other punp that premature

failure of the other punp is expected and not unconmon. If we
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assune the plaintiff’s own theory, however, then when the right
punp failed in 1990, the left punp was i medi ately stressed; thus,
even before Avitech replaced the right punp, the left punp would
have sustained injury that brings risk of premature failure.
Moreover, it is undisputed that the |eft punp failure occurred at
the normal |ife expectancy of the left punp. Specifically, the
left punp failed at 700 hours, while its warranty was for only 400
hours. Avitech’s undi sputed expert testinony stated that the |eft
punp’s |ife span was about what could be expected. The plaintiff
still insists, however, that the failure of the left punp is
evidence that Avitech negligently installed the right punp.

While the proximty in tinme of the 1990 punp failures m ght
generate sone speculation that a problem existed wth the
installation of the right punp by Avitech, the plaintiff’s expert
gives no anal ysis of the other potential causes of the left punp’s
failure, such as earlier failure of the right punp or the age of
the left punp. In fact, it is conceivable that a problemw th the
left punp led to the premature failure of the right punp before the
left punp initially failed. As with the case of the punp debris,
the plaintiff’s experts do not discuss |let alone exclude the
alternative causes of the left punp’s failure. Thus, the expert
theories on this point are sinply insufficient for a reasonable
juror to find by a preponderance of the evidence that Avitech
comm tted negligence. See R choux v. Arnstrong Cork Corp., 777
F.2d 296, 297 (5th Gr. 1985) (“The inferences drawn from the

record, however, nust be rational and reasonable, not idle,
specul ative, or conjectural.”).
Because none of the plaintiff'’s inferences of Avitech's

negl i gence are sufficient to support finding of negligence, they do

18



not suffice to create a genuine issue of material fact that would

precl ude sunmary judgnent. See, e.q., Krimyv. BancTexas G oup

Inc., 989 F.2d 1435, 1449 (5th Gr. 1993) (summary judgnent is
appropriate if "nonnoving party rests nerely upon conclusory
al | egations, inprobable inferences, and unsupported specul ation");

see also Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 US

579, 596 (1993) (if “the trial court concludes that the scintilla
of evidence presented supporting a position is insufficient to

all ow a reasonabl e juror to conclude that the position nore |ikely

than not is true, the court remains free . . .to grant summary
j udgnent”). For these reasons, we AFFIRM the grant of summary
j udgnent .

AFFI RVED.
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